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Ó ñòàòò³ äîñë³äæóºòüñÿ ïðèïèíåííÿ çîáîâ’ÿçàíü ãîñïîäàðñüêîãî òîâàðèñòâà ÿê ïðàâî-
âèé íàñë³äîê ë³êâ³äàö³¿. Óâàãà àâòîðà çîñåðåäæåíà íà êðèòåð³¿ ðîçìåæóâàííÿ òàêèõ
ôîðì ïðèïèíåííÿ ãîñïîäàðñüêèõ òîâàðèñòâ ÿê ë³êâ³äàö³ÿ òà ðåîðãàí³çàö³ÿ. Çîêðåìà,
êðèòåð³ºì ðîçìåæóâàííÿ, ÿê ïðàâèëî, º íàÿâí³ñòü àáî â³äñóòí³ñòü ïðàâîíàñòóïíèöòâà
ïðè ïðèïèíåíí³. Ðàçîì ç òèì, àâòîð ñòàâèòü ï³ä ñóìí³â àêñ³îìàòè÷í³ñòü äàíîãî òâåð-
äæåííÿ øëÿõîì ïðîâåäåííÿ íàóêîâîãî àíàë³çó âèïàäê³â ïåðåäàííÿ ïðàâ òà îáîâ’ÿçê³â
ë³êâ³äîâàíî¿ þðèäè÷íî¿ îñîáè ³íøèì îñîáàì. Äîñë³äæåíî ðÿä âèíÿòê³â ³ç óí³âåðñàëüíîãî
ïðèíöèïó ïðèïèíåííÿ çîáîâ’ÿçàíü ãîñïîäàðñüêîãî òîâàðèñòâà ó çâ’ÿçêó ç éîãî ë³êâ³äà-
ö³ºþ. Ó ñòàòò³ ïðîàíàë³çîâàíî ïðàêòèêó Âåðõîâíîãî Ñóäó Óêðà¿íè ó ïèòàíí³ ïðàâîíà-
ñòóïíèöòâà ïðè ë³êâ³äàö³¿ ãîñïîäàðñüêîãî òîâàðèñòâà.
Êëþ÷îâ³ ñëîâà: öèâ³ëüíî-ïðàâîâå çîáîâ’ÿçàííÿ, ïðèïèíåííÿ ãîñïîäàðñüêîãî òîâàðèñòâà,
ë³êâ³äàö³ÿ, ðåîðãàí³çàö³ÿ, ïðàâîíàñòóïíèöòâî, ïðîíèêíåííÿ çà êîðïîðàòèâíó âóàëü.

Öèâ³ëüíèì çàêîíîäàâñòâîì Óêðà¿íè
âñòàíîâëåíî ï³äñòàâè, ïîðÿäîê òà íàñë³ä-
êè ïðèïèíåííÿ ãîñïîäàðñüêèõ òîâàðèñòâ
ó ôîðì³ ¿õ ë³êâ³äàö³¿. Çîêðåìà, ñò. 609
Öèâ³ëüíîãî êîäåêñó Óêðà¿íè [1] (äàë³ —
ÖÊ Óêðà¿íè) ñôîðìóëüîâàíî çàãàëüíèé
ïðèíöèï ïðèïèíåííÿ çîáîâ’ÿçàíü þðè-
äè÷íî¿ îñîáè ó çâ’ÿçêó ç ¿¿ ë³êâ³äàö³ºþ.
Âîäíî÷àñ, îçíà÷åíèé ïðèíöèï íå º
óí³âåðñàëüíèì òà ïåðåäáà÷àº ðÿä âèíÿò-
ê³â, ïîâ’ÿçàíèõ ç ð³çíèìè þðèäè÷íî çíà-
÷èìèìè îáñòàâèíàìè.

Ïðîáëåìè ïðàâîíàñòóïíèöòâà ïðè
ë³êâ³äàö³¿ ãîñïîäàðñüêèõ òîâàðèñòâ äî-
ñë³äæóâàëè òàê³ íàóêîâö³ ÿê Î. Ï. Â³õ-
ðîâ, À. Â. Ãàáîâ, Þ. Ì. Æîðíîêóé,
². Ì. Êó÷åðåíêî, Â. Ì. Ìàõ³í÷óê,
Ï. Î. Ïîâàð, Ä. ². Ñòåïàíîâ, Þ. Ì. Þðêå-
âè÷ òà ³í.

Ïðèïèíåííÿ ãîñïîäàðñüêèõ òîâàðèñòâ
ìîæå â³äáóâàòèñü ó ôîðì³ ë³êâ³äàö³¿ òà
ðåîðãàí³çàö³¿. Êðèòåð³é ðîçìåæóâàííÿ,
ÿê ïðàâèëî, âáà÷àºòüñÿ ó íàÿâíîñò³ àáî
â³äñóòíîñò³ ïðàâîíàñòóïíèöòâà ïðè ïðè-
ïèíåíí³ [2, c. 12—13; 3, ñ. 168; 4, ñ. 373;
5, c. 25].

Îòæå, êëàñè÷íå ðîçóì³ííÿ ë³êâ³äàö³¿
ÿê ôîðìè ïðèïèíåííÿ ãîñïîäàðñüêîãî

òîâàðèñòâà ïîâ’ÿçóºòüñÿ ïåðåäóñ³ì ç â³ä-
ñóòí³ñòþ ïðàâîíàñòóïíèöòâà âíàñë³äîê
òàêîãî ïðèïèíåííÿ.

Âîäíî÷àñ, îêðåì³ íîðìè öèâ³ëüíîãî
çàêîíîäàâñòâà äîçâîëÿþòü ïîñòàâèòè çà-
çíà÷åíå àêñ³îìàòè÷íå òâåðäæåííÿ ï³ä
ïåâíèé ñóìí³â. Ïåðåäóñ³ì, éäåòüñÿ ïðî
íîðìè ñò. 609 ÖÊ Óêðà¿íè òà ÷. 3 ñò. 205
ÃÊ Óêðà¿íè. Òâåðäæåííÿ ïðî â³äñóòí³ñòü
ïðàâîíàñòóïíèöòâà ïðè ë³êâ³äàö³¿ ñòà-
âèòüñÿ ï³ä ñóìí³â ³ öèâ³ë³ñòè÷íîþ äîê-
òðèíîþ [6, c. 117; 7, ñ. 150—151].

Òàêèì ÷èíîì, ³ñíóº íàóêîâà äèñêóñ³ÿ
ç ïðèâîäó âèçíà÷åííÿ ïðàâîâî¿ ïðèðîäè
ïåðåäàííÿ ïðàâ òà îáîâ’ÿçê³â ë³êâ³äîâà-
íî¿ þðèäè÷íî¿ îñîáè ³íøèì îñîáàì.

Ñêëàäíî íå ïîãîäèòèñü ³ç ïîçèö³ºþ
À. Â. Ãàáîâà, íà äóìêó ÿêîãî ìîæíà ñòàâè-
òè ï³ä ñóìí³â ³ñíóâàííÿ äîñë³äæóâàíîãî
ïðàâîíàñòóïíèöòâà (îñê³ëüêè þðèäè÷íà
îñîáà ï³ñëÿ çàâåðøåííÿ ë³êâ³äàö³¿ «ïîìè-
ðàº», ïðèïèíÿºòüñÿ íåâ³äâîðîòíî), âîäíî-
÷àñ ôàêòîì º òå, ùî îêðåì³ íîðìè çàêîíî-
äàâñòâà çàêð³ïëþþòü âèïàäêè òàêîãî
ïðàâîíàñòóïíèöòâà. ²íøå ïèòàííÿ ïîëÿ-
ãàº â òîìó, ÿê òàêå ïðàâîíàñòóïíèöòâî
â³äáóâàºòüñÿ (ÿêèìè ïðàâîâèìè êîíñòðóê-
ö³ÿìè âîíî îïîñåðåäêîâóºòüñÿ) [8, c. 46].
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Òàê, ðÿä äîñë³äíèê³â âèçíàº ôàêò âè-
êîíàííÿ çîáîâ’ÿçàíü ë³êâ³äîâàíî¿ þðè-
äè÷íî¿ îñîáè ³íøîþ þðèäè÷íîþ îñîáîþ,
ïðîòå íå çàñòîñîâóþòü äî òàêîãî âèêî-
íàííÿ êîíñòðóêö³þ ïðàâîíàñòóïíèöòâà
[2, ñ. 20—21; 9, ñ. 71; 10, ñ. 61; 11,
ñ. 10—11].

²íø³ íå ò³ëüêè êâàë³ô³êóþòü îçíà÷åí³
íîðìè ÿê ïðàâîíàñòóïíèöòâî ó éîãî êëà-
ñè÷íîìó ðîçóì³íí³, à é çàçíà÷àþòü, ùî
çîáîâ’ÿçàííÿ, ó÷àñíèêîì ÿêîãî º ñóá’ºêò
ãîñïîäàðþâàííÿ, ùî ïðèïèíèâñÿ, íå
ïðèïèíÿºòüñÿ çà çàãàëüíèì ïðàâèëîì.
Ïðèïèíåííÿ æ òàêîãî çîáîâ’ÿçàííÿ â³ä-
áóâàºòüñÿ âíàñë³äîê íåìîæëèâîñò³ éîãî
âèêîíàííÿ ó ðàç³ ë³êâ³äàö³¿ ñóá’ºêòà, ÿê-
ùî ïðàâîíàñòóïíèöòâî íå äîïóñêàºòüñÿ.

Ï. Î. Ïîâàð ðîçøèðþº ðÿä ïîòåíö³é-
íèõ âèïàäê³â ïðàâîíàñòóïíèöòâà ë³êâ³-
äîâàíîãî ï³äïðèºìñòâà (ùîïðàâäà, êîí-
ñòðóêö³þ, ïåðåäáà÷åíó ñò. 609 ÖÊ Óêðà¿-
íè òà ÷. 3 ñò. 205 ÃÊ Óêðà¿íè, äîñë³äíèê
ïðàâîíàñòóïíèöòâîì íå âèçíà÷àº, ïðîòå
íàâîäèòü ³íø³ âèïàäêè ïðàâîíàñòóïíèö-
òâà, ìîæëèâîãî â ïðîöåäóð³ ë³êâ³äàö³¿),
óòî÷íþþ÷è, ùî òàêå ïðàâîíàñòóïíèöòâî
ìîæå áóòè ëèøå ñèíãóëÿðíèì, à éîãî
ï³äñòàâà ìîæå âèíèêíóòè ëèøå äî ìî-
ìåíòó âíåñåííÿ çàïèñó ïðî ïðèïèíåííÿ
äî â³äïîâ³äíîãî äåðæàâíîãî ðåºñòðó.

Íà äóìêó Ï. Î. Ïîâàðà, ïåðåõ³ä ïðàâà
âëàñíîñò³ òà ³íøèõ ðå÷îâèõ òà çîáîâ’ÿ-
çàëüíèõ ïðàâ (ïðàâ âèìîãè) ìàº ì³ñöå
ïðîòÿãîì ïðîöåäóðè ë³êâ³äàö³¿, àëå äî
ìîìåíòó ïðèïèíåííÿ ³ñíóâàííÿ â³äïî-
â³äíîãî ñóá’ºêòà ÿê ñóá’ºêòà ïðàâà. Äî
ïðèêëàä³â ñèíãóëÿðíîãî ïðàâîíàñòóï-
íèöòâà äîñë³äíèê â³äíîñèòü: 1) ïðàâîíà-
ñòóïíèöòâî ó ðå÷îâèõ ïðàâîâ³äíîñèíàõ
øëÿõîì çàì³íè àêòèâíîãî ñóá’ºêòà ïðè
ïðîäàæ³ ë³êâ³äàö³éíîþ êîì³ñ³ºþ ìàéíà
ï³äïðèºìñòâà, ÿêå çä³éñíþºòüñÿ íà ï³ä-
ñòàâ³ äîãîâîðó êóï³âë³-ïðîäàæó (äî ïî-
êóïöÿ ìàéíà þðèäè÷íî¿ îñîáè, ùî ë³ê-
â³äóºòüñÿ, ïåðåõîäèòü ïðàâî âëàñíîñò³,
ïðàâî ãîñïîäàðñüêîãî â³äàííÿ àáî ïðàâî
îïåðàòèâíîãî óïðàâë³ííÿ); 2) ïðè óñòóï-
ö³ ïðàâ âèìîãè íà ï³äñòàâ³ äîãîâîðó êó-
ï³âë³-ïðîäàæó ÿê àëüòåðíàòèâè ñòÿãíåí-
íÿ äåá³òîðñüêî¿ çàáîðãîâàíîñò³ ï³ä ÷àñ
çä³éñíåííÿ ïðîöåäóðè ë³êâ³äàö³¿; 3) ñèí-
ãóëÿðíå ïðàâîíàñòóïíèöòâî ó ðå÷îâèõ

ïðàâîâ³äíîñèíàõ øëÿõîì çàì³íè ñóá’ºê-
òà ïðàâà ïðè ðîçðàõóíêàõ ³ç êðåäè-
òîðàìè þðèäè÷íî¿ îñîáè, ùî ë³êâ³äóºòü-
ñÿ (çà óìîâè ìîæëèâèõ ðîçðàõóíê³â ìàé-
íîì); 4) ïåðåõ³ä ïðàâà âëàñíîñò³ íà ìàé-
íî, ùî çàëèøèëîñü ï³ñëÿ ðîçðàõóíê³â ç
êðåäèòîðàìè ïðè ðîçïîä³ë³ ìàéíà ì³æ
ó÷àñíèêàìè [2, c. 25—26].

Äî ïîøèðþâàëüíîãî òëóìà÷åííÿ âè-
ïàäê³â ïåðåäàííÿ ïðàâ ë³êâ³äîâàíî¿ þðè-
äè÷íî¿ îñîáè çâåðòàºòüñÿ ³ À. Â. Ãàáîâ,
ÿêèé çâåðòàº óâàãó íà òå, ùî ³ñíóþòü é
³íø³ âèïàäêè ïðàâîíàñòóïíèöòâà. Íà-
ïðèêëàä, êð³çü ïðèçìó ïðàâîíàñòóïíèö-
òâà â÷åíèé ðîçãëÿäàº ïîêëàäåííÿ ñóáñè-
ä³àðíî¿ â³äïîâ³äàëüíîñò³ íà ó÷àñíèê³â
(çàñíîâíèê³â) þðèäè÷íî¿ îñîáè, âëàñíè-
êà ìàéíà òà ³íøèõ îñ³á. Â÷åíèé òàêîæ
ââàæàº, ùî ïðàâîíàñòóïíèöòâî ïðè ë³ê-
â³äàö³¿ ìîæå íîñèòè ÿê çîâí³øí³é, òàê ³
âíóòð³øí³é õàðàêòåð, òîáòî âèíèêíóòè
ÿê äî, òàê ³ ï³ñëÿ ìîìåíòó âíåñåííÿ çà-
ïèñó ïðî ïðèïèíåííÿ þðèäè÷íî¿ îñîáè
äî â³äïîâ³äíîãî ðåºñòðó. Ïðè öüîìó, íà
äóìêó À. Â. Ãàáîâà, òàêå ïðàâîíàñòóï-
íèöòâî º òåîðåòè÷íî ìîæëèâèì ó ïîâíî-
ìó îáñÿç³, òîáòî ìîæëèâ³ñòü ïåðåêëàñòè
áóäü-ÿêå çîáîâ’ÿçàííÿ â áóäü-ÿêîìó îá-
ñÿç³, ó òîìó âèïàäêó, ÿêùî ñàì ôàêò
ìîæëèâîñò³ ïðàâîíàñòóïíèöòâà â ïðàâàõ
çàêð³ïëåíèé çàêîíîäàâ÷î (íàïðèêëàä, çà
âèìîãîþ ïðî â³äøêîäóâàííÿ øêîäè, çàâ-
äàíî¿ æèòòþ àáî çäîðîâ’þ) [8, c. 54].

Âàæëèâ³ñòü âèçíà÷åííÿ ïðàâîâî¿ ïðè-
ðîäè âèïàäê³â ïîêëàäåííÿ âèêîíàííÿ çî-
áîâ’ÿçàííÿ ë³êâ³äîâàíîãî ãîñïîäàðñüêîãî
òîâàðèñòâà íà ³íøó îñîáó çóìîâëåíà òèì,
ùî ïðè êâàë³ô³êàö³¿ â³äïîâ³äíèõ ïðàâî-
â³äíîñèí ÿê ïðàâîíàñòóïíèöòâà, íà â³ä-
ïîâ³äí³ ïðàâîâ³äíîñèíè ðîçïîâñþäæóâà-
òèìóòüñÿ çàãàëüí³ íîðìè ïðî ïðàâî-
íàñòóïíèöòâî, âñòàíîâëåí³ öèâ³ëüíèì
çàêîíîäàâñòâîì.

Íà íàøó äóìêó, âèêëàäåíå âèùå çó-
ìîâëþº àêòóàëüí³ñòü äîñë³äæóâàíîãî
ïèòàííÿ, à òàêîæ íåîáõ³äí³ñòü äåòàëüíî-
ãî éîãî àíàë³çó.

ßê çàçíà÷àëîñü, öèâ³ëüíå çàêîíîäàâ-
ñòâî ì³ñòèòü ðÿä âèíÿòê³â ³ç óí³âåðñàëü-
íîãî ïðèíöèïó ïðèïèíåííÿ çîáîâ’ÿçàíü
ãîñïîäàðñüêîãî òîâàðèñòâà ó çâ’ÿçêó ç
éîãî ë³êâ³äàö³ºþ.
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Ïî-ïåðøå, âèíÿòîê ç äàíîãî ïðèíöèïó
ïåðåäáà÷åíèé áåçïîñåðåäíüî ñò. 609 ÖÊ
Óêðà¿íè, â³äïîâ³äíî äî ïîëîæåíü ÿêî¿
çîáîâ’ÿçàííÿ ïðèïèíÿºòüñÿ ë³êâ³äàö³ºþ
þðèäè÷íî¿ îñîáè (áîðæíèêà àáî êðåäèòî-
ðà), êð³ì âèïàäê³â, êîëè çàêîíîì àáî ³í-
øèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè âè-
êîíàííÿ çîáîâ’ÿçàííÿ ë³êâ³äîâàíî¿
þðèäè÷íî¿ îñîáè ïîêëàäàºòüñÿ íà ³íøó
þðèäè÷íó îñîáó, çîêðåìà, çà çîáîâ’ÿçàí-
íÿìè ïðî â³äøêîäóâàííÿ øêîäè, çàâäà-
íî¿ êàë³öòâîì, ³íøèì óøêîäæåííÿì çäî-
ðîâ’ÿ àáî ñìåðòþ.

Ïî-äðóãå, ïðè ïðèïèíåíí³ òîâàðèñòâà
ç äîäàòêîâîþ â³äïîâ³äàëüí³ñòþ âèêîíàí-
íÿ éîãî çîáîâ’ÿçàíü ïîêëàäàºòüñÿ íà
ó÷àñíèê³â òàêîãî òîâàðèñòâà â ñèëó ïðè-
ïèñ³â ÷. 2 ñò. 151 ÖÊ Óêðà¿íè, ñò. 65 Çà-
êîíó Óêðà¿íè «Ïðî ãîñïîäàðñüê³ òîâàðè-
ñòâà» [12]. Ïîêëàäåííÿ îáîâ’ÿçêó âèêî-
íàííÿ çîáîâ’ÿçàííÿ ó÷àñíèêàìè ãîñïî-
äàðñüêîãî òîâàðèñòâà ó ôîðì³ òîâàðèñòâà
ç äîäàòêîâîþ â³äïîâ³äàëüí³ñòþ ïîâ’ÿçàíî
ç îñîáëèâîñòÿìè îçíà÷åíî¿ îðãàí³çàö³é-
íî-ïðàâîâî¿ ôîðìè.

Ïî-òðåòº, îáñòàâèíà, ÿêà âèêëþ÷àº
ïðèïèíåííÿ çîáîâ’ÿçàíü ó çâ’ÿçêó ³ç ïðè-
ïèíåííÿì ãîñïîäàðñüêîãî òîâàðèñòâà ïå-
ðåäáà÷åíà ÷. 6 ñò. 95 Çàêîíó Óêðà¿íè
«Ïðî â³äíîâëåííÿ ïëàòîñïðîìîæíîñò³
áîðæíèêà ³ âèçíàííÿ éîãî áàíêðóòîì»
[13] (äàë³ — Çàêîí ïðî áàíêðóòñòâî), â³ä-
ïîâ³äíî äî ÿêî¿ âëàñíèê ìàéíà áîðæíè-
êà (óïîâíîâàæåíà íèì îñîáà), êåð³âíèê
áîðæíèêà, ãîëîâà ë³êâ³äàö³éíî¿ êîì³ñ³¿
(ë³êâ³äàòîð), ÿê³ äîïóñòèëè ïîðóøåííÿ
âèìîã ÷. 1 ñò. 95 Çàêîíó ïðî áàíêðóò-
ñòâî, íåñóòü ñîë³äàðíó â³äïîâ³äàëüí³ñòü
çà íåçàäîâîëåííÿ âèìîã êðåäèòîð³â.

Çàçíà÷åíà âèùå íîðìà ïåðåäáà÷àº îáî-
â’ÿçîê ë³êâ³äàòîðà (ë³êâ³äàö³éíî¿ êî-
ì³ñ³¿) þðèäè÷íî¿ îñîáè çâåðíóòèñÿ äî
ãîñïîäàðñüêîãî ñóäó ³ç çàÿâîþ ïðî ïîðó-
øåííÿ ñïðàâè ïðî áàíêðóòñòâî òàêî¿
þðèäè÷íî¿ îñîáè ó ðàç³ âèÿâëåííÿ îáñòà-
âèíè, ùî âàðòîñò³ ìàéíà áîðæíèêà —
þðèäè÷íî¿ îñîáè, ùîäî ÿêîãî ïðèéíÿòî
ð³øåííÿ ïðî ë³êâ³äàö³þ, íåäîñòàòíüî
äëÿ çàäîâîëåííÿ âèìîã êðåäèòîð³â.

Âàðòî äîäàòè, ùî íîðìà ÷. 1 ñò. 95 Çà-
êîíó òëóìà÷èòüñÿ íàóêîâöÿìè íå ëèøå
ÿê îäèí ç âèïàäê³â ïðàâîíàñòóïíèöòâà,
àëå òàêîæ ³ êð³çü ïðèçìó äîêòðèíè ïðî-
íèêíåííÿ çà êîðïîðàòèâíó âóàëü [14,
c. 113—119] àáî êð³çü ïðèçìó äîêòðèíè,
ùî º íàáëèæåíîþ çà çì³ñòîì äî ïðîíèê-
íåííÿ çà êîðïîðàòèâíó âóàëü [15, c. 81].
Âîäíî÷àñ, íà íàøó äóìêó, öå íå çóìîâ-
ëþº êîíêóðåíö³þ ó ïèòàíí³ ìîæëèâîñò³
(àáî íåìîæëèâîñò³) êâàë³ô³êàö³¿ çàçíà-
÷åíèõ íîðì ó ìåæàõ êîíñòðóêö³¿ ïðàâî-
íàñòóïèöòâà, à ëèøå äåìîíñòðóº ñêëàäíó
ïðàâîâó ïðèðîäó òàêîãî þðèäè÷íîãî
ÿâèùà, ÿê ïåðåõ³ä ïðàâ òà îáîâ’ÿçê³â
ë³êâ³äîâàíîãî ãîñïîäàðñüêîãî òîâàðèñòâà
³íøèì îñîáàì.

Ïî-÷åòâåðòå, íåîäíîçíà÷íèì º ïè-
òàííÿ ïðî ïðèïèíåííÿ (àáî íåïðèïèíåí-
íÿ) àêöåñîðíèõ çîáîâ’ÿçàíü, ïåðåäáà÷å-
íèõ ãëàâîþ 49 ÖÊ Óêðà¿íè ÿê íàñë³äîê
ïðèïèíåííÿ ãîñïîäàðñüêîãî òîâàðèñòâà.

Âàðòî çàóâàæèòè, ùî çàçíà÷åíå ïè-
òàííÿ ïîñòàº çäåá³ëüøîãî ó ïëîùèí³ çà-
ñòîñóâàííÿ íîðì ãëàâè 49 ÖÊ Óêðà¿íè
ñóäàìè, à íå íà äîêòðèíàëüíîìó ð³âí³,
òîìó, âî÷åâèäü, ïîòðåáóº á³ëüø äåòàëü-
íîãî âðåãóëþâàííÿ ç áîêó çàêîíîäàâöÿ.

Â îçíà÷åíèõ âèùå âèïàäêàõ ìîæíà
ñòâåðäæóâàòè, ùî ï³äñòàâîþ ïðèïèíåí-
íÿ àêöåñîðíîãî çîáîâ’ÿçàííÿ º þðèäè÷-
íèé ñêëàä (ñêëàäíèé þðèäè÷íèé ôàêò),
à ñàìå:

1) ïðèïèíåííÿ þðèäè÷íî¿ îñîáè ³, ÿê
íàñë³äîê, ïðèïèíåííÿ îñíîâíèõ çîáîâ’ÿ-
çàíü, ùî çàáåçïå÷óþòüñÿ àêöåñîðíèìè;

2) ïðèïèíåííÿ àêöåñîðíèõ çîáîâ’ÿ-
çàíü íà ï³äñòàâ³ ïðèïèíåííÿ îñíîâíèõ
çîáîâ’ÿçàíü1.

Òàê, â³äïîâ³äíî äî ïðàâîâî¿ ïîçèö³¿,
âèêëàäåíî¿ ó ð³øåíí³ Âèùîãî ñïåö³àë³çî-
âàíîãî ñóäó Óêðà¿íè ç ðîçãëÿäó öèâ³ëü-
íèõ òà êðèì³íàëüíèõ ñïðàâ â³ä 22 ëþòî-
ãî 2012 ð. ó ñïðàâ³ ¹ 6-38508ñâ11 [18]
ïðèïèíåííÿ çàáåçïå÷åíîãî ïîðóêîþ çî-
áîâ’ÿçàííÿ, çîêðåìà ó çâ’ÿçêó ç ë³êâ³-
äàö³ºþ þðèäè÷íî¿ îñîáè — áîðæíèêà, íå
ó âñ³õ âèïàäêàõ º ï³äñòàâîþ äëÿ ïðèïè-
íåííÿ ïîðóêè â ïîðÿäêó, ïåðåäáà÷åíîìó
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1 Àíàëîã³÷íà ïðàâîâà ïîçèö³ÿ âèñëîâëåíà â ïîñòàíîâ³ Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä 7 ëèñòîïàäà
2012 ð. ó ñïðàâ³ ¹ 6-129öñ12 [16],Ïîñòàíîâ³ Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä 11 âåðåñíÿ 2013 ð. ó ñïðàâ³
¹ 6-52öñ13 [17].



÷. 1 ñò. 559 ÖÊ Óêðà¿íè, îñê³ëüêè â³äïî-
â³äíî äî çàçíà÷åíî¿ íîðìè ïîðóêà ïðèïè-
íÿºòüñÿ ç ïðèïèíåííÿì çàáåçïå÷åíîãî
íåþ çîáîâ’ÿçàííÿ, òîáòî çà óìîâè âèêî-
íàííÿ ïîçè÷àëüíèêîì óñ³õ áîðãîâèõ çî-
áîâ’ÿçàíü çà êðåäèòíèì äîãîâîðîì.

Òîáòî ó âèïàäêó íåíàëåæíîãî âèêî-
íàííÿ àáî íåâèêîíàííÿ çîáîâ’ÿçàíü çà
îñíîâíèì çîáîâ’ÿçàííÿì, íàâ³òü ó âèïàä-
êó ïðèïèíåííÿ ãîñïîäàðñüêîãî òîâàðè-
ñòâà, àêöåñîðíå çîáîâ’ÿçàííÿ (çîêðåìà
ïîðóêà) íå ïðèïèíÿºòüñÿ.

Â³äïîâ³äíî äî ïðàâîâî¿ ïîçèö³¿, âèñëîâ-
ëåíî¿ â Óõâàë³ Âèùîãî ñïåö³àë³çîâàíîãî
ñóäó ç ðîçãëÿäó öèâ³ëüíèõ òà êðèì³íàëü-
íèõ ñïðàâ â³ä 20 ëþòîãî 2013 ð. ó ñïðàâ³
¹ 6-52öñ13 [19], ó ðàç³ íåâèêîíàííÿ àáî
íåíàëåæíîãî âèêîíàííÿ áîðæíèêîì îñ-
íîâíîãî çîáîâ’ÿçàííÿ ³ïîòåêîäåðæàòåëü
ìàº ïðàâî çàäîâîëüíèòè ñâî¿ âèìîãè çà
îñíîâíèì çîáîâ’ÿçàííÿì øëÿõîì çâåð-
íåííÿ ñòÿãíåííÿ íà ïðåäìåò ³ïîòåêè ³ ó
âèïàäêó ë³êâ³äàö³¿ áîðæíèêà àáî âè-
çíàííÿ éîãî áàíêðóòîì.

Ïîçèö³þ ç ïðèâîäó äàíîãî ïèòàííÿ
âèñëîâèâ ³ Âåðõîâíèé Ñóä Óêðà¿íè ó Ïî-
ñòàíîâ³ â³ä 10 ëþòîãî 2016 ð. ó ñïðàâ³
¹ 6-216öñ14 [20]. Çîêðåìà, â äàí³é Ïî-
ñòàíîâ³ çàçíà÷àºòüñÿ, ùî âëàñíå ôàêò
ë³êâ³äàö³¿ áîðæíèêà çà êðåäèòíèì äîãî-
âîðîì ç âíåñåííÿì çàïèñó äî â³äïîâ³äíî-
ãî ðåºñòðó ïðî ïðèïèíåííÿ þðèäè÷íî¿
îñîáè çà íàÿâíîñò³ çàáîðãîâàíîñò³ áîðæ-
íèêà çà öèì äîãîâîðîì íå º ï³äñòàâîþ
äëÿ ïðèïèíåííÿ äîãîâîðó ³ïîòåêè, ÿêèé
óêëàäåíèé äëÿ çàáåçïå÷åííÿ âèêîíàííÿ
êðåäèòíîãî äîãîâîðó áîðæíèêîì.

Íîðìàìè ÷àñòèí 1, 2 ñò. 590 ÖÊ Óêðà¿-
íè âèçíà÷åíî ïîðÿäîê ä³é çàñòàâîäåðæà-
òåëÿ (³ïîòåêîäåðæàòåëÿ) ùîäî çàõèñòó
ñâîãî ïðàâà ó ðàç³, êîëè îñíîâíå çîáîâ’ÿ-
çàííÿ íå áóäå âèêîíàíî ó âñòàíîâëåíèé
ñòðîê (òåðì³í). Ó òàêîìó âèïàäêó çàñòà-
âîäåðæàòåëü íàáóâàº ïðàâî çâåðíåííÿ äî
ñóäó ç ïîçîâíîþ çàÿâîþ ïðî çâåðíåííÿ
ñòÿãíåííÿ íà ïðåäìåò çàñòàâè.

Òàêèì ÷èíîì, ìîæíà çðîáèòè âèñíî-
âîê, ùî âëàñíå ïîñòàíîâëåííÿ ãîñïîäàð-
ñüêèì ñóäîì óõâàëè ïðî ë³êâ³äàö³þ þðè-
äè÷íî¿ îñîáè — áîðæíèêà çà îñíîâíèì
çîáîâ’ÿçàííÿì òà éîãî âèêëþ÷åííÿ ç
ªäèíîãî äåðæàâíîãî ðåºñòðó þðèäè÷íèõ
îñ³á òà ô³çè÷íèõ îñ³á — ï³äïðèºìö³â1 íå
ìàº íàñë³äêîì ïðèïèíåííÿ çîáîâ’ÿçàííÿ
³ïîòåêîäàâöÿ ç âèêîíàííÿ çàáåçïå÷åíîãî
³ïîòåêîþ çîáîâ’ÿçàííÿ, àäæå äî öüîãî
³ïîòåêîäåðæàòåëåì áóëî ïðåä’ÿâëåíî
â³äïîâ³äíó âèìîãó äî ³ïîòåêîäàâöÿ â ïî-
çîâíîìó ïðîâàäæåíí³ ïðî çâåðíåííÿ
ñòÿãíåííÿ íà ³ïîòå÷íå ìàéíî, îñê³ëüêè
â³í íåíàëåæíèì ÷èíîì âèêîíóâàâ çîáî-
â’ÿçàííÿ ç ïîãàøåííÿ áîðãó2.

Ó Ïîñòàíîâ³ â³ä 6 ëèïíÿ 2016 ð. ó
ñïðàâ³ ¹ 3-578ãñ16 [22] Âåðõîâíèé Ñóä
Óêðà¿íè ï³äòðèìàâ âèñëîâëåíó ïîçèö³þ
òà çàçíà÷èâ, ùî â³äïîâ³äíî äî âèìîã ñòà-
òåé 526, 599 ÖÊ Óêðà¿íè çîáîâ’ÿçàííÿ
ïðèïèíÿºòüñÿ âèêîíàííÿì, ïðîâåäåíèì
íàëåæíèì ÷èíîì. Áóäü-ÿê³ çàáåçïå÷ó-
âàëüí³ çîáîâ’ÿçàííÿ, ÿê³ âèïëèâàþòü ç
îñíîâíîãî çîáîâ’ÿçàííÿ, íå ïîâèíí³ ïðè-
ïèíÿòè ñâîþ ä³þ ó ðàç³, ÿêùî îñíîâíå çî-
áîâ’ÿçàííÿ çàëèøèëîñÿ íåâèêîíàíèì.

Ó çàçíà÷åí³é âèùå Ïîñòàíîâ³ Âåðõîâ-
íèé Ñóä Óêðà¿íè íàãîëîñèâ, ùî îñê³ëüêè
ïîêëàäåííÿ ðèçèê³â (ðèçèê íåâèêîíàííÿ
áîðæíèêîì çîáîâ’ÿçàíü çà îñíîâíèì çî-
áîâ’ÿçàííÿì — àâò.) íà îñîáó, ÿêà âèäà-
ëà çàáåçïå÷åííÿ, â³äáóëîñÿ çà äîãîâîðîì,
óêëàäåíèì çàñòàâîäàâöåì (³ïîòåêîäàâ-
öåì) ñàìå ³ç êðåäèòîðîì, òî âñ³ ðèçèêè
íåîáõ³äíî ïîêëàäàòè íà îñîáó, ÿêà âèäà-
ëà çàáåçïå÷åííÿ, ³ ï³ñëÿ ïðèïèíåííÿ ³ñ-
íóâàííÿ áîðæíèêà.

Îòæå, ë³êâ³äàö³ÿ áîðæíèêà íå ïîâèí-
íà ïðèïèíÿòè îáîâ’ÿçêó çàñòàâîäàâöÿ
(³ïîòåêîäàâöÿ) ç íåñåííÿ öèõ ðèçèê³â.
²íøå ìîæå áóòè ïåðåäáà÷åíî äîãîâîðîì
ì³æ êðåäèòîðîì òà îñîáîþ, ÿêà âèäàëà
çàáåçïå÷åííÿ (òîáòî çâ³ëüíåííÿ îñòàí-
íüî¿ â³ä òàêèõ ðèçèê³â ìàº áóòè ïðåäìå-
òîì îêðåìî¿ äîìîâëåíîñò³ ì³æ íåþ ³ êðå-
äèòîðîì).
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1 Íåîáõ³äíî çàçíà÷èòè,ùî ïðàâîâ³äíîñèíè, ÿê³ ñòàëè ïðåäìåòîì ñóäîâîãî ðîçãëÿäó, ðåãóëþâàëèñÿ
ïîïåðåäíüîþ ðåäàêö³ºþ Çàêîíó Óêðà¿íè «Ïðî äåðæàâíó ðåºñòðàö³þ þðèäè÷íèõ îñ³á,ô³çè÷íèõ îñ³á —
ï³äïðèºìö³â òà ãðîìàäñüêèõ ôîðìóâàíü» («Ïðî äåðæàâíó ðåºñòðàö³þ þðèäè÷íèõ îñ³á òà ô³çè÷íèõ
îñ³á — ï³äïðèºìö³â» — àâò.) [21].

2 Òàêèõ çà çì³ñòîì âèñíîâê³â ä³éøîâ ³ ñóä êàñàö³éíî¿ ³íñòàíö³¿ ï³ä ÷àñ ðîçãëÿäó êàñàö³éíî¿ ñêàðãè
ó ñïðàâ³ ¹ 6-38508ñâ11 [18].



Íåîáõ³äíî çàçíà÷èòè, ùî îçíà÷åí³ âè-
ùå ïîëîæåííÿ íå â³äïîâ³äàþòü ïðèíöè-
ïó ñâîáîäè äîãîâîðó. Äàíà òåçà ï³äòâåð-
äæóºòüñÿ ñóäîâîþ ïðàêòèêîþ.

Òàê, Âèùèé ñïåö³àë³çîâàíèé ñóä ç
ðîçãëÿäó öèâ³ëüíèõ òà êðèì³íàëüíèõ
ñïðàâ Óõâàëîþ â³ä 20 ëþòîãî 2013 ð. ó
ñïðàâ³ ¹ 6-47833ñâ12 [19] ï³äòðèìàâ ïî-
çèö³þ ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿ ùîäî
ìîæëèâîñò³ çàñòîñóâàííÿ íîðìè ÷. 3
ñò. 6 ÖÊ Óêðà¿íè äî ïðàâîâ³äíîñèí ïðè
ïðèïèíåíí³ ãîñïîäàðñüêîãî òîâàðèñòâà.

Âîäíî÷àñ, Âåðõîâíèé Ñóä Óêðà¿íè
ïðè ðîçãëÿä³ äàíî¿ ñïðàâè [17] ä³éøîâ
ïðîòèëåæíîãî âèñíîâêó, çàçíà÷èâøè,
ùî ó ðàç³ ë³êâ³äàö³¿ áîðæíèêà — ñòîðîíè
îñíîâíîãî çîáîâ’ÿçàííÿ, ïðàâî çàñòàâè,
ùî çàáåçïå÷óâàëî éîãî âèêîíàííÿ, òà-
êîæ º ïðèïèíåíèì. Ïðè öüîìó, âðàõîâó-
þ÷è ³ìïåðàòèâíèé õàðàêòåð íîðìè ï. 1
÷. 1 ñò. 593 ÖÊ Óêðà¿íè, çàçíà÷åííÿ â
äîãîâîð³ çàñòàâè ³íøèõ óìîâ, çà ÿêèõ
ïðàâî çàñòàâè ó ðàç³ ïðèïèíåííÿ îñíîâ-
íîãî çîáîâ’ÿçàííÿ çàëèøàºòüñÿ ä³éñíèì,
ñë³ä ââàæàòè í³ê÷åìíèì.

² õî÷à º ïîîäèíîê³ âèïàäêè â³äõèëåí-
íÿ ñóä³â â³ä çàçíà÷åíî¿ ïðàâîâî¿ ïîçèö³¿1,
â ö³ëîìó, ïîçèö³þ ùîäî ïåðåäàííÿ ïðàâ
òà îáîâ’ÿçê³â ³íøèì îñîáàì ìîæíà ââà-
æàòè óñòàëåíîþ2.

Íåîáõ³äíî çàçíà÷èòè, ùî íàâåäåíà ñó-
äîâà ïðàêòèêà, íà íàøó äóìêó, ñâ³ä÷èòü
ïðî òå, ùî â îêðåìèõ âèïàäêàõ ë³ê-
â³äàö³¿ ãîñïîäàðñüêîãî òîâàðèñòâà ìàº
ì³ñöå ïðàâîíàñòóïíèöòâî. Âîäíî÷àñ, íà-
âåäåí³ âèïàäêè äåìîíñòðóþòü, ùî òàêå
ïðàâîíàñòóïíèöòâî º ñèíãóëÿðíèì òà òà-
êèì, ùî ³ñíóº ï³ñëÿ âíåñåííÿ çàïèñó ïðî
ïðèïèíåííÿ ãîñïîäàðñüêîãî òîâàðèñòâà
äî ªÄÐ.

Îòæå, ïåðåäàííÿ ïðàâ òà îáîâ’ÿçê³â
ë³êâ³äîâàíîãî ãîñïîäàðñüêîãî òîâàðèñòâà

ìîæëèâå ÿê ó âíóòð³øíüîìó, òàê ³ â
çîâí³øíüîìó ïîðÿäêó, ï³äñòàâîþ éîãî
âèíèêíåííÿ ìîæóòü âèñòóïàòè ð³çí³
þðèäè÷í³ ôàêòè (ó ñóêóïíîñò³ ³ç âëàñíå
ë³êâ³äàö³ºþ ãîñïîäàðñüêîãî òîâàðèñòâà),
à îáñÿã ïåðåäàíèõ ïðàâ òà îáîâ’ÿçê³â ìî-
æå áóòè ð³çíèé. Çàçíà÷åíå ö³ëêîì â³äïî-
â³äàº êëàñè÷íîìó ðîçóì³ííþ ïðàâîíà-
ñòóïíèöòâà, âèñëîâëåíîãî Á. Á. ×åðåïà-
õ³íèì, ÿê ïåðåõîäó ñóá’ºêòèâíîãî ïðàâà
(â øèðîêîìó ðîçóì³íí³ — òàêîæ ïðàâî-
âîãî îáîâ’ÿçêó) â³ä îäí³º¿, îñîáè äî ³í-
øî¿, â ïîðÿäêó ïîõ³äíîãî ïðàâîíàáóòòÿ
(ó â³äïîâ³äíèõ âèïàäêàõ — ïîõ³äíîãî íà-
áóòòÿ ïðàâîâîãî îáîâ’ÿçêó) [23, ñ. 311].

Ïðè öüîìó, íà íàøó äóìêó, íå ëèøå
ïðèðîäà ïåðåäàííÿ (ïîêëàäåííÿ) âèêî-
íàííÿ çîáîâ’ÿçàííÿ íà ³íøó îñîáó ñâ³ä-
÷èòü ïðî íàÿâí³ñòü ïðàâîíàñòóïíèöòâà, à
é îïîñåðåäêîâàíî âëàñíå ôàêò òîãî, ùî
âèïàäêè òàêîãî ïðàâîíàñòóïíèöòâà íå
îáìåæóþòüñÿ ëèøå îäí³ºþ ÷è ê³ëüêîìà
íîðìàìè ïðàâà (ñò. 609 ÖÊ òà ñò. 205
ÃÊ), ÿê³ ìîæíà êâàë³ô³êóâàòè ÿê âèíÿ-
òîê, ÿêèé íå º âëàñòèâèì ïðàâîâ³äíîñè-
íàì, ùî âèíèêàþòü ïðè ë³êâ³äàö³¿ ãîñïî-
äàðñüêèõ òîâàðèñòâ, àëå ³ ê³ëüê³ñòü,
ð³çíîð³äí³ñòü íîðì, ÿê³ âðåãóëüîâóþòü
ïðàâîíàñòóïíèöòâî ïðè ë³êâ³äàö³¿.

Íåîáõ³äíî äîäàòè, ùî â êîíòåêñò³ äî-
ñë³äæåííÿ ïðèïèíåííÿ ãîñïîäàðñüêîãî
òîâàðèñòâà, ÿê ï³äñòàâè ïðèïèíåííÿ
éîãî çîáîâ’ÿçàíü, âàðòî çâåðíóòè óâàãó
íà âðåãóëþâàííÿ äàíîãî ïèòàííÿ ó Êîí-
âåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâî-
ïîëîæíèõ ñâîáîä (äàë³ — Êîíâåíö³ÿ)
[24] òà ïðàêòèö³ ªâðîïåéñüêîãî ñóäó ç
ïðàâ ëþäèíè ç îãëÿäó íà çàêð³ïëåííÿ
âêàçàíèõ àêò³â ó ÿêîñò³ äæåðåëà ïðàâà ó
ñò. 17 Çàêîíó Óêðà¿íè «Ïðî âèêîíàííÿ
ð³øåíü òà çàñòîñóâàííÿ ïðàêòèêè ªâðî-
ïåéñüêîãî ñóäó ç ïðàâ ëþäèíè» [25].
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1 Íàïðèêëàä,ïðè ðîçãëÿä³ ñïðàâè ¹ 6-52öñ13 [17] Âåðõîâíèé Ñóä Óêðà¿íè çàçíà÷àº,ùî, âèõîäÿ÷è
ç îäíîð³äíî¿ þðèäè÷íî¿ ïðèðîäè ïîðóêè òà çàñòàâè ÿê çàñîá³â çàáåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü, à
òàêîæ òîãî ôàêòó,ùî ÿê ïîðóêà,òàê ³ çàñòàâà ïðèïèíÿþòüñÿ ó ðàç³ ïðèïèíåííÿ îñíîâíîãî çîáîâ’ÿçàí-
íÿ â³äïîâ³äíî äî ÷. 1 ñò. 575, ï. 1 ÷. 1 ñò. 593, ÷. 1 ñò. 609 ÖÊ Óêðà¿íè, ÷. 1 ñò. 17 Çàêîíó Óêðà¿íè
«Ïðî ³ïîòåêó», ³ïîòåêà ÿê âèä çàñòàâè ïðèïèíÿºòüñÿ ó ðàç³ ïðèïèíåííÿ îñíîâíîãî çîáîâ’ÿçàííÿ (êðå-
äèòíîãî äîãîâîðó). Çâàæàþ÷è íà öå, ïðèïèíåííÿ þðèäè÷íî¿ îñîáè ó çâ’ÿçêó ç âèçíàííÿì ¿¿ áàíêðó-
òîì º ï³äñòàâîþ ïðèïèíåííÿ ³ïîòåêè,îñê³ëüêè çîáîâ’ÿçàííÿ çà êðåäèòíèì äîãîâîðîì ïðèïèíÿºòüñÿ.

2 Ó êîíòåêñò³ âèêëàäåíîãî íåîáõ³äíî çàçíà÷èòè,ùî âðåãóëþâàííÿ ñòîðîíàìè äîãîâîðó ñâî¿õ â³äíî-
ñèí íà âëàñíèé ðîçñóä çà íàÿâíîñò³ ³ìïåðàòèâíèõ âèìîã çàêîíó º íåìîæëèâèì.



Òàê, ïèòàííÿ ïðèïèíåííÿ àáî íåïðè-
ïèíåííÿ çîáîâ’ÿçàíü ãîñïîäàðñüêîãî òî-
âàðèñòâà ìàþòü ñòàâèòèñü ó çàëåæí³ñòü
â³ä â³äñóòíîñò³ àáî íàÿâíîñò³ ó òàêîãî
ãîñïîäàðñüêîãî òîâàðèñòâà ñòàòóñó óðÿ-
äîâî¿ îðãàí³çàö³¿ ó ðîçóì³íí³ ñò. 34 Êîí-
âåíö³¿.

Ïðè öüîìó ªâðîïåéñüêèé ñóä ç ïðàâ
ëþäèíè ðîç’ÿñíþº, ùî äî êàòåãîð³¿ óðÿ-
äîâèõ îðãàí³çàö³é íàëåæàòü þðèäè÷í³
îñîáè, ùî áåðóòü ó÷àñòü ó çä³éñíåíí³ ïóá-
ë³÷íèõ ôóíêö³é àáî ÿê³ êåðóþòü ïóáë³÷-
íèìè ñëóæáàìè ï³ä êîíòðîëåì âëàäè.

Ùîá âèçíà÷èòè, ÷è ñòîñóºòüñÿ äàíå
âèçíà÷åííÿ þðèäè÷íî¿ îñîáè, ùî íå êâà-
ë³ô³êóºòüñÿ ÿê òåðèòîð³àëüíå óòâîðåííÿ,
íåîáõ³äíî áðàòè äî óâàãè: 1) ¿¿ þðèäè÷-
íèé ñòàòóñ ³ (ó âèïàäêó íåîáõ³äíîñò³)
ïðàâîñóá’ºêòí³ñòü, ÿêó â³äïîâ³äíèé ñòà-
òóñ íàäàº; 2) ïðèðîäó ä³ÿëüíîñò³, ÿêó âî-
íà çä³éñíþº; 3) îáñòàâèíè, çà ÿêèõ öå
â³äáóâàºòüñÿ; 4) ñòóï³íü ¿¿ íåçàëåæíîñò³
â³ä ïîë³òè÷íèõ îðãàí³â âëàäè [26].

Òàê, ó ñïðàâ³ «Ìèõàéëåíêè òà ³íø³
ïðîòè Óêðà¿íè» [27] ªâðîïåéñüêèé ñóä
â³äõèëèâ ïîñèëàííÿ íà ïðèíöèï â³ä-
îêðåìëåíîñò³ þðèäè÷íî¿ îñîáè, íàÿâ-
í³ñòü ó þðèäè÷íî¿ îñîáè ñòàòóñó þðèäè÷-
íî¿ îñîáè ïðèâàòíîãî ïðàâà, ïðèíöèï ñà-
ìîñò³éíî¿ â³äïîâ³äàëüíîñò³ þðèäè÷íî¿
îñîáè, ðîçìåæóâàííÿ â³äïîâ³äàëüíîñò³ çà
çîáîâ’ÿçàííÿìè äåðæàâè, Àâòîíîìíî¿
Ðåñïóáë³êè Êðèì, òåðèòîð³àëüíèõ ãðî-
ìàä òà ñòâîðåíèõ íèìè þðèäè÷íèõ îñ³á ç
îãëÿäó íà ï³äêîíòðîëüí³ñòü ï³äïðèºì-
ñòâà ïóáë³÷íèì ñëóæáàì.

ªâðîïåéñüêèé ñóä çàçíà÷àº, ùî ââà-
æàòèñÿ óðÿäîâèìè îðãàí³çàö³ÿìè ó çíà-
÷åíí³ ñò. 34 Êîíâåö³¿ ìàþòü íå ëèøå öåí-
òðàëüí³ äåðæàâí³ îðãàíè, à é äåöåí-
òðàë³çîâàí³ îðãàíè âëàäè, ÿê³ ðåàë³çóþòü
âëàäí³ ïîâíîâàæåííÿ, íåçàëåæíî â³ä
ñòóïåíÿ ¿õíüî¿ àâòîíîìíîñò³ â³ä çàçíà÷å-
íèõ îðãàí³â.

Á³ëüøå òîãî, â³äïîâ³äíî äî ï. 52

Ð³øåííÿ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþ-
äèíè ó ñïðàâ³ «Êîòîâ ïðîòè Ðîñ³¿» [28]
ªâðîïåéñüêèé ñóä ä³éøîâ âèñíîâêó, ùî
íàâ³òü ÿêùî éäåòüñÿ ïðî ïðèâàòíó îñî-
áó1, âðàõîâóþ÷è ïðèðîäó ¿¿ ôóíêö³é, Ñóä
íå ââàæàº, ùî äåðæàâà ìîæå â³äñòîðîíè-
òèñÿ â³ä â³äïîâ³äàëüíîñò³ øëÿõîì äåëåãó-
âàííÿ â³äïîâ³äíèõ ôóíêö³é òàê³é îñîá³.

Ïðè öüîìó íåîáõ³äíî çàçíà÷èòè, ùî
êîíêóðñíèé êåðóþ÷èé (àðá³òðàæíèé êåðó-
þ÷èé) íå º ñàìîñò³éíèì ñóá’ºêòîì ïðàâà
òà ïðåäñòàâëÿº ³íòåðåñè áîðæíèêà-áàíê-
ðóòà. Òîáòî â äàíîìó âèïàäêó éäåòüñÿ ïðî
â³äíîñèíè ïðåäñòàâíèöòâà [29].

Âî÷åâèäü, äåðæàâà ìàº íåñòè â³äïî-
â³äàëüí³ñòü ëèøå çà çîáîâ’ÿçàííÿìè ãîñ-
ïîäàðñüêèõ òîâàðèñòâ, ÿê³ â³äïîâ³äàþòü
îçíàêàì óðÿäîâî¿ îðãàí³çàö³¿, à íå
áóäü-ÿêîãî ãîñïîäàðñüêîãî òîâàðèñòâà,
ÿêå ôóíêö³îíóº ï³ä þðèñäèêö³ºþ â³äïî-
â³äíî¿ äåðæàâè òà íå º ñïðîìîæíèì äî
âèïëàòè âëàñíèõ áîðã³â, ÿê öå çàçíà÷åíî
ó Ð³øåíí³ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþ-
äèíè ó ñïðàâ³ «Êîòîâ ïðîòè Ðîñ³¿» (ïóíê-
òè 51—52).

Âèêëàäåíå âèùå äàº ï³äñòàâè äëÿ íà-

ñòóïíèõ âèñíîâê³â.

Ïðè ïðèïèíåíí³ ãîñïîäàðñüêîãî òîâà-

ðèñòâà ó ôîðì³ ë³êâ³äàö³¿ ìîæëèâå ñèí-

ãóëÿðíå ïðàâîíàñòóïíèöòâî, ÿêå ³ñíóº

íå ëèøå ï³ä ÷àñ áåçïîñåðåäíüîãî ïðîâå-

äåííÿ ïðîöåäóðè ë³êâ³äàö³¿, à é ï³ñëÿ âíå-

ñåííÿ çàïèñó ïðî ïðèïèíåííÿ ãîñïîäàð-

ñüêîãî òîâàðèñòâà äî â³äïîâ³äíîãî

äåðæàâíîãî ðåºñòðó.

Íà íàøó äóìêó, ÖÊ Óêðà¿íè òà Çà-

êîí Óêðà¿íè «Ïðî ãîñïîäàðñüê³ òîâàðè-

ñòâà» ïîâèíí³ ïåðåäáà÷àòè, ùî çà çîáî-

â’ÿçàííÿìè ãîñïîäàðñüêèõ òîâàðèñòâ,

ÿê³ º óðÿäîâèìè îðãàí³çàö³ÿìè â ðîçóì³í-

í³ ñò. 34 Êîíâåíö³¿ ó âèïàäêó ¿õ ïðèïè-

íåííÿ (çà âèíÿòêîì âèïàäê³â ¿õ ðåîðãà-

í³çàö³¿) íåñå â³äïîâ³äàëüí³ñòü äåðæàâà,

Àâòîíîìíà Ðåñïóáë³êà Êðèì àáî òåðè-

òîð³àëüíà ãðîìàäà.
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1 Ó äàí³é ñïðàâ³ — àðá³òðàæíèé êåðóþ÷èé ó ïðîöåäóð³ ë³êâ³äàö³¿ áàíêó â îðãàí³çàö³éíî-ïðàâîâ³é
ôîðì³ àêö³îíåðíîãî òîâàðèñòâà.
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Õîìåíêî Â. À. Ïðåêðàùåíèå îáÿçàòåëüñòâ õîçÿéñòâåííîãî îáùåñòâà êàê ïðàâîâîå
ïîñëåäñòâèå ëèêâèäàöèè.
Â ñòàòüå èññëåäóåòñÿ ïðåêðàùåíèå îáÿçàòåëüñòâ õîçÿéñòâåííîãî îáùåñòâà êàê ïðàâî-
âîå ïîñëåäñòâèå ëèêâèäàöèè. Âíèìàíèå àâòîðà ñîñðåäîòî÷åíî íà êðèòåðèè ðàçãðàíè÷å-
íèÿ òàêèõ ôîðì ïðåêðàùåíèÿ õîçÿéñòâåííûõ îáùåñòâ êàê ëèêâèäàöèÿ è ðåîðãàíèçà-
öèÿ. Â ÷àñòíîñòè, êðèòåðèåì ðàçãðàíè÷åíèÿ, êàê ïðàâèëî, ÿâëÿåòñÿ íàëè÷èå ëèáî
îòñóòñòâèå ïðàâîïðååìñòâà ïðè ïðåêðàùåíèè. Âìåñòå ñ òåì, àâòîð ñòàâèò ïîä ñî-
ìíåíèå àêñèîìàòè÷íîñòü äàííîãî óòâåðæäåíèÿ ïóòåì ïðîâåäåíèÿ íàó÷íîãî àíàëèçà
ñëó÷àåâ ïåðåäà÷è ïðàâ è îáÿçàííîñòåé ëèêâèäèðóåìîãî þðèäè÷åñêîãî ëèöà èíûì ëèöàì.
Èññëåäîâàí ðÿä èñêëþ÷åíèé èç óíèâåðñàëüíîãî ïðèíöèïà ïðåêðàùåíèÿ îáÿçàòåëüñòâ õî-
çÿéñòâåííîãî îáùåñòâà â ñâÿçè ñ åãî ëèêâèäàöèåé. Â ñòàòüå ïðîàíàëèçèðîâàíà ïðàêòè-
êà Âåðõîâíîãî Ñóäà Óêðàèíû â âîïðîñå ïðàâîïðååìñòâà ïðè ëèêâèäàöèè õîçÿéñòâåííîãî
îáùåñòâà.
Êëþ÷åâûå ñëîâà: ãðàæäàíñêî-ïðàâîâîå îáÿçàòåëüñòâî, ïðåêðàùåíèå õîçÿéñòâåííîãî îá-
ùåñòâà, ëèêâèäàöèÿ, ðåîðãàíèçàöèÿ, ïðàâîïðååìñòâî, ïðîíèêíîâåíèå çà êîðïîðàòèâíóþ
âóàëü.

Khomenko V. Î. Termination of a dissolved business entity’s obligations as a legal effect
of it’s dissolution.
The paper analyses the issue of termination of a dissolved business entity’s obligations as a
legal effect of it’s dissolution. The attention of the Author is paid to the guidelines of such
modes of business entity’s termination as dissolution and reorganization. In particular, the
guideline of named modes is used to be availability or lack of legal succession under the
procedure of termination. However, the Author calls into question the inflexibility of such
approach by holding of scholarly analysis of the cases of transfer of rights and obligations of
a dissolved business entity to other persons. Also the paper studies some exceptions of
universal principle of termination a dissolved business entity’s obligations. Thus, the Author
notes the provision of the Art. 609 of the Civil Code of Ukraine whereby dissolution of a legal
entity (a debtor or the creditor) shall terminate the obligation, except for the cases when the
law or other regulatory acts impose fulfillment of the obligation of a dissolved legal entity on
another legal entity. The Author also considers that the provisions of the Art. 151, p. 2 of the
Civil Code of Ukraine and Art. 65 of the Law of Ukraine «On Business Entities» under which
the fulfillment of obligations of a dissolved additional liability company remains with
participants such company may be perceived as an other cases of exceptions of named
principle too. The Author names as a circumstance, which excludes the termination of an
obligation of a dissolved business entity, the provision of the Art. 95, p. 6 of the Law of
Ukraine «On Restoring a Debtor’s Solvency or Recognizing It Bankrupt» under which the
owner of a debtor’s property (or a person entitled by a debtor), director of a debtor, head of
liquidation commission (liquidator) of a debtor in cases, stipulated under the current
legislation, are responsible for dissatisfaction of demands of the creditors. The Author focuses
on the issue of termination of accessory obligation provided under the Chapter 49 of the Civil
Code of Ukraine as a legal effect of termination of a business entity. The paper studies the
caselaw of the Supreme Court of Ukraine regarding matters of legal succession during the

34

5–6/2017

ÖÈÂ²ËÜÍÅ ÏÐÀÂÎ



dissolution of a business entity and the practice of the European court on Human Rights
regarding the issue of legal succession during the termination of legal entities entitled the
status of government organization. In a light of the study the Author concludes that there
may be a singular succession due to the termination of a business entity in a mode of
dissolution, which holds not only during actual carrying out procedure of a business entity’s
dissolving, but once a making of an entry regarding the dissolution to correspond register is
done. In the Author’s opinion the Civil Code of Ukraine and the Law of Ukraine «On Business
Entities» should establish that the responsibility under obligations of business entities that
may be qualified as government organizations in the light of provisions of the Art. 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms in cases of it’s
dissolution shall be the held by the State, the Autonomous Republic of Crimea or the
corresponding territorial community.
Keywords: civil obligation, termination of a business entity, dissolution, legal succession,
reorganization, piercing the corporate veil.
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