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НАДНАЦІОНАЛЬНИЙ ВИМІР СИСТЕМАТИЗАЦІЇ ПРАВА
ЕЛЕКТРОННИХ КОМУНІКАЦІЙ

Äîñë³äæåíî ì³ñöå ïðàâà åëåêòðîííèõ êîìóí³êàö³é â ñèñòåì³ àäì³í³ñòðàòèâíîãî ïðàâà.

Àâòîð äåìîíñòðóº ãëîáàëüíèé õàðàêòåð ïðàâà åëåêòðîííèõ êîìóí³êàö³é. Ñòàòòÿ ðîç-

êðèâàº ïîçèòèâ³ñòñüêó ñïðÿìîâàí³ñòü íàäíàö³îíàëüíîãî ïðàâà ªâðîïåéñüêîãî Ñîþçó ÿê

îñíîâó ñèñòåìàòèçàö³¿ ïðàâà åëåêòðîííèõ êîìóí³êàö³é. Ïðî³ëþñòðîâàíî äîãìàòèçàö³þ

ïðîöåäóð ñèñòåìàòèçàö³¿ ïðàâà åëåêòðîííèõ êîìóí³êàö³é ÷åðåç ïðàêòèêó ªâðîïåéñüêî-

ãî ñóäó ç ïðàâ ëþäèíè.

Êëþ÷îâ³ ñëîâà: åëåêòðîíí³ êîìóí³êàö³¿, ñèñòåìàòèçàö³ÿ ïðàâà, ïðàâîâà ñèñòåìà, àäì³-

í³ñòðàòèâíå ïðàâî, ï³äãàëóçü ïðàâà, íàäíàö³îíàëüíå ïðàâî, ãàðìîí³çàö³ÿ, êîíâåðãåíö³ÿ,

ªâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè.

Ï³ñëÿ ðàòèô³êàö³¿ Óãîäè ïðî àñî-
ö³àö³þ ì³æ Óêðà¿íîþ òà ªâðîïåéñüêèì
Ñîþçîì, ªâðîïåéñüêèì ñï³âòîâàðèñòâîì
ç àòîìíî¿ åíåðã³¿ òà ¿õí³ìè äåðæàâàìè-
÷ëåíàìè äëÿ Óêðà¿íè ãîñòðî ñòî¿òü ïî-
òðåáà ó âèêîíàíí³ âçÿòèõ íà ñåáå çîáîâ’ÿ-
çàíü, çîêðåìà ó ñôåð³ åëåêòðîííèõ êîìó-
í³êàö³é. Ïðè öüîìó ïîòð³áíî çàóâàæèòè,
ùî ÷èííå çàêîíîäàâñòâî ó íàçâàí³é ãàëó-
ç³ íå â³äïîâ³äàº ºâðîïåéñüêèì ñòàíäàð-
òàì ³ ïîòðåáàì ðèíêó. Ñàìå òîìó àêòó-
àëüíèì º ïðîâåäåííÿ êîìïëåêñíîãî
íàóêîâîãî äîñë³äæåííÿ, ïðèñâÿ÷åíîãî
âèâ÷åííþ âïëèâó ºâðî³íòåãðàö³éíèõ
ïðîöåñ³â íà ñôåðó åëåêòðîííèõ êîìó-
í³êàö³é â Óêðà¿í³ òà ïåðñïåêòèâ ïîêðà-
ùåííÿ óêðà¿íñüêîãî çàêîíîäàâñòâà.

Óêðà¿íà íà ï³äñòàâ³ Óãîäè ïðî àñî-
ö³àö³þ âçÿëà íà ñåáå çîáîâ’ÿçàííÿ ùîäî
³ìïëåìåíòàö³¿ ïîëîæåíü ºâðîïåéñüêîãî
ïðàâà åëåêòðîííèõ êîìóí³êàö³é äî âëàñ-

íî¿ ñèñòåìè ïðàâà åëåêòðîííèõ êîìó-
í³êàö³é. Îñîáëèâó ðîëü ó öüîìó ïðîöåñ³
â³ä³ãðàþòü ïðàêòèêà ªâðîïåéñüêîãî ñóäó
ç ïðàâ ëþäèíè (äàë³ — ªÑÏË), âëàñíå äî-
ñâ³ä ïðàâîâî¿ ðåãëàìåíòàö³¿ ñôåðè åëåê-
òðîííèõ êîìóí³êàö³é ó ªâðîïåéñüêîìó
Ñîþç³, à òàêîæ íîðìè ïðàâà acquis
communautaire. Ö³ äæåðåëà ïðàâà ñòîñó-
þòüñÿ ÿê çàãàëüíîòåîðåòè÷íèõ àñïåêò³â
êîíâåðãåíö³¿ òà ãàðìîí³çàö³¿ ñèñòåì ïðà-
âà åëåêòðîííèõ êîìóí³êàö³é ªâðîïåé-
ñüêîãî Ñîþçó òà Óêðà¿íè, òàê ³ ñïåö³àëü-
íèõ, îñîáëèâèõ ÷àñòèí ñèñòåìè ïðàâà
åëåêòðîííèõ êîìóí³êàö³é, ïîâ’ÿçàíèõ ³ç
ìîæëèâ³ñòþ äîñòóïó äî ðèíêó åëåêòðîí-
íèõ êîìóí³êàö³é, òåõí³÷íèõ ñòàíäàðò³â ³
ïðàâèë êîíêóðåíö³¿ ó âêàçàí³é ñôåð³,
êîìïåòåíö³¿ ðåãóëÿòîðíîãî îðãàíó ó ñôå-
ð³ åëåêòðîííèõ êîìóí³êàö³é, ðåãóëþâàí-
íÿ ðàä³î÷àñòîòíîãî ä³àïàçîíó, íàäàííÿ
óí³âåðñàëüíèõ ïîñëóã, âçàºìîç’ºäíàííÿ
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ìåðåæ åëåêòðîííèõ êîìóí³êàö³é, ö³íî-
âî¿ ïîë³òèêè, çàõèñòó ïðàâ ñïîæèâà÷³â
òà/àáî êîðèñòóâà÷³â, âèð³øåííÿ ñïîð³â
òîùî. Äî òîãî æ, óïðîäîâæ îñòàííüîãî
äåñÿòèë³òòÿ êðà¿íè — ÷ëåíè ªâðîïåé-
ñüêîãî Ñîþçó ìîäåðí³çóâàëè ïðàâîâó áà-
çó ó â³äïîâ³äí³é ñôåð³ ç ìåòîþ ¿¿ àäàïòà-
ö³¿ äî íîâèõ «ïðàâèë ãðè» íà ðèíêó
åëåêòðîííèõ êîìóí³êàö³é, âñòàíîâëåíèõ
÷åðåç çì³íó ïàðàäèãìè âèíèêíåííÿ, ðîç-
âèòêó òà ïðèïèíåííÿ ïðàâîâ³äíîñèí â ³í-
äóñòð³¿ åëåêòðîííèõ êîìóí³êàö³é.

Ìåòîþ ñòàòò³ º ðîçêðèòòÿ ïîçèòèâ³ñò-
ñüêî¿ ñïðÿìîâàíîñò³ íàäíàö³îíàëüíîãî
ïðàâà ªâðîïåéñüêîãî Ñîþçó ÿê îñíîâè
ñèñòåìàòèçàö³¿ ïðàâà åëåêòðîííèõ êîìó-
í³êàö³é ÷åðåç ïðèçìó äîãìàòèçàö³¿ â³äïî-
â³äíèõ ïðîöåäóð, ó òîìó ÷èñë³ â ïðàêòè-
ö³ ªÑÏË.

Ïðàâî åëåêòðîííèõ êîìóí³êàö³é
â ñèñòåì³ àäì³í³ñòðàòèâíîãî ïðàâà

Ïðàâî åëåêòðîííèõ êîìóí³êàö³é ÿê
ãàëóçü ïðàâà ìàº ñïåöèô³÷íó àíòðîïîëî-
ã³þ. Òàêå ñèñòåìíå óòâîðåííÿ íåîáõ³äíî
ñïðèéìàòè ÷åðåç ïðèçìó ä³ÿëüíîñò³ ïóá-
ë³÷íî¿ àäì³í³ñòðàö³¿ òà ïîâíîâàæíîñò³
êîðèñòóâà÷³â ìåðåæ åëåêòðîííèõ êîìó-
í³êàö³é, ñïîæèâà÷³â ³ ïîñòà÷àëüíèê³â
ïîñëóã åëåêòðîííèõ êîìóí³êàö³é. Â àí-
òðîïîëîã³÷íîìó âèì³ð³ éäåòüñÿ ïðî ïåð-
ñîíîöåíòðèçì ó ìåæàõ êîíöåïö³¿ ìàêðî-
³ñòîðè÷íîãî ïðàâîâîãî ïðîöåñó, ùî
ðîçêðèâàº âñ³ ãðàí³ ïðàâà â óñ³ ÷àñè
[1, c. 13—17, 25—35]. Äëÿ Óêðà¿íè òà-
êèé ÷àñîâèé ïðîì³æîê ïîòð³áíî âèçíà÷à-
òè ç ÷àñ³â ¿¿ íåçàëåæíîñò³, îñê³ëüêè,
ïî-ïåðøå, äî öüîãî ³íôîðìàòèçàö³ÿ ìàëà
ëèøå ôðàãìåíòàðíèé õàðàêòåð, à,
ïî-äðóãå, ó ñèñòåìíî-ñòðóêòóðíîìó âè-
ì³ð³ â öåé ïåð³îä ÿêðàç ³ ñôîðìóâàâñÿ
ïåðñîíîöåíòðèçì ó ðåàë³çàö³¿ ïðàâ, ñâî-
áîä òà ³íòåðåñ³â ëþäèíè. Ó öüîìó êîí-
òåêñò³ ñëóøíîþ âèäàºòüñÿ ïîçèö³ÿ
Ð. Ñàêêî, çã³äíî ç ÿêîþ ñó÷àñíà òåíäåí-
ö³ÿ ìàêðî³ñòîðè÷íîãî ïðàâîâîãî ïðîöåñó
ñïðÿìîâàíà â á³ê ðîçøèðåííÿ ïðàâîâîãî
ïðîñòîðó êîæíî¿ îêðåìî¿ ëþäèíè çà ðà-
õóíîê çâóæåííÿ éîãî âíåñêó â çàãàëüíî-
ñîö³àëüíèé ïðàâîâèé ïðîñò³ð [1, c. 210—
223]. Ó çâ’ÿçêó ç öèì, ïðè äåòåðì³íàö³¿
ì³ñöÿ ïðàâà åëåêòðîííèõ êîìóí³êàö³é â

ñèñòåì³ ïðàâà îð³ºíòóâàòèñÿ ïîòð³áíî íà
éîãî ñóá’ºêòíèé âèì³ð òà àíòðîïîöåíò-
ðè÷í³ çàñàäè, ïîâ’ÿçàí³ ³ç çàäîâîëåííÿì
îñíîâîïîëîæíèõ ïðàâ íà îñíîâ³ âèêîðèñ-
òàííÿ íîâ³òí³õ ³íôîðìàö³éíî-êîìóí³êà-
ö³éíèõ òåõíîëîã³é.

Âêàçàíîìó êðèòåð³þ â³äïîâ³äàº àíòðî-
ïîöåíòðèçì àäì³í³ñòðàòèâíîãî ïðàâà. Öå
ïîâ’ÿçàíî ç íîâ³òíüîþ äîêòðèíîþ ïðî
ïðåäìåò àäì³í³ñòðàòèâíîãî ïðàâà, ó ìå-
æàõ ÿêî¿ ìîæíà âèä³ëÿòè òðàíñôîðìà-
ö³éíèé òà ïåðåòâîðþâàëüíèé (ìîäèô³êà-
ö³éíèé) íàïðÿìè. Ïðåäñòàâíèêîì òðàíñ-
ôîðìàö³éíîãî íàïðÿìó º Ð. Ñ. Ìåëüíèê.
Íà äóìêó äîñë³äíèêà, ïðåäìåò àäì³í³-
ñòðàòèâíîãî ïðàâà, çîêðåìà, îõîïëþº ñó-
ñï³ëüí³ â³äíîñèíè ùîäî çîâí³øíüî îð³ºí-
òîâàíî¿ ä³ÿëüíîñò³ óïîâíîâàæåíèõ
ñóá’ºêò³â, ïîâ’ÿçàíî¿ ç ðåàë³çàö³ºþ ïî-
ë³òè÷íèõ ð³øåíü, ùî ìîæå çä³éñíþâàòè-
ñÿ ÿê ó ïðèìóñîâîìó, òàê ³ ïîçàïðèìóñî-
âîìó (ïóáë³÷íî-ñåðâ³ñíîìó) ïîðÿäêó,
ïðàâîâîþ îñíîâîþ ÿêî¿ º íîðìè àäì³í³-
ñòðàòèâíîãî ïðàâà [2, ñ. 13]. Òóò ïðåä-
ñòàâëåíî òðàíñôîðìàö³þ óÿâëåíü ïðî
ïðåäìåò àäì³í³ñòðàòèâíîãî ïðàâà â ÷àñòè-
í³ âèîêðåìëåííÿ óïðàâë³íñüêèõ â³äíîñèí
ÿê òàêèõ, êîòð³ ìàþòü ïðèìóñîâèé òà ïî-
çàïðèìóñîâèé õàðàêòåð, ùî óçãîäæó-
þòüñÿ ç îñíîâíèìè ðèñàìè ïðàâà åëåê-
òðîííèõ êîìóí³êàö³é.

Ùî æ äî ïåðåòâîðþâàëüíîãî (ìîäè-
ô³êàö³éíîãî) íàïðÿìó, òî ª. Â. Êóð³ííèé
ââàæàº, ùî îíîâëåííÿ àäì³í³ñòðàòèâíîãî
ïðàâà Óêðà¿íè ïîòð³áíî ïðîâîäèòè â òðè-
âèì³ðí³é ñèñòåì³ ñîö³àëüíèõ êîîðäè-
íàò — «ëþäèíà», «ñóñï³ëüñòâî», «äåðæà-
âà», ùî òðàíñôîðìóº ëþäèíîöåíòðèçì ó
ñîö³îöåíòðèçì — òð³óìâ³ðàò ñîö³àëüíèõ
ïð³îðèòåò³â, ÿê³ çà ñâîºþ ³ºðàðõ³÷íîþ
çíà÷èì³ñòþ ïîâèíí³ â³äïîâ³äàòè âèêëàäå-
í³é ïîñë³äîâíîñò³ (ìîäèô³êîâàíèé òà
àäàïòîâàíèé äî ñó÷àñíèõ óêðà¿íñüêèõ
ðåàë³é â³ò÷èçíÿíèé âàð³àíò ëþäèíîöåíò-
ðèñòñüêî¿ ³äåîëîã³¿) [3, ñ. 8—9]. Òèì íå
ìåíøå, äðóãèé ³ç íàçâàíèõ íàïðÿì³â º
ëèøå ðàìêîâèì ³ íå âñòàíîâëþº ÷³òêèõ
êðèòåð³¿â ³íñòèòóö³îíàë³çàö³¿ ïðàâà åëåê-
òðîííèõ êîìóí³êàö³é â ñèñòåì³ àäì³-
í³ñòðàòèâíîãî ïðàâà. Çâ³äñè âèïëèâàº,
ùî ñêëàäíà äèõîòîì³ÿ ïðàâà åëåêòðîí-
íèõ êîìóí³êàö³é â òð³óìâ³ðàò³ êîîðäè-
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íàò — «ëþäèíà», «ñóñï³ëüñòâî», «äåðæà-
âà» ìîæå áóòè íàëåæíèì ÷èíîì óïîðÿä-
êîâàíà òà ðåãëàìåíòîâàíà â ìåæàõ àäì³-
í³ñòðàòèâíîãî ïðàâà çã³äíî ç òðàíñôîðìà-
ö³éíèì íàïðÿìîì. Ïî ñóò³, àäì³í³ñòðà-
òèâíå ïðàâî çà ñâî¿ì ïðåäìåòîì â³äïî-
â³äàº àíòðîïîëîã³¿ ïðàâà åëåêòðîííèõ
êîìóí³êàö³é ÷åðåç ïðåäìåòíî-îá’ºêòí³,
ñóá’ºêòí³ òà çì³ñòîâí³ õàðàêòåðèñòèêè.

Â³äòàê, ïðàâî åëåêòðîííèõ êîìóí³êà-
ö³é ïîòð³áíî ðîçóì³òè ÿê ãàëóçü ïðàâà,
ùî º ñêëàäîâèì óòâîðåííÿì Îñîáëèâîãî
àäì³í³ñòðàòèâíîãî ïðàâà, ÿêå, ó ñâîþ
÷åðãó, ñêëàäàºòüñÿ ç Çàãàëüíî¿ òà Îñîá-
ëèâî¿ ÷àñòèí, õàðàêòåðèçóþ÷èñü ïîºä-
íàííÿì âëàñòèâèõ ëèøå éîìó ñóòí³ñíèõ
êîìïîíåíò³â òà îñîáëèâèõ ³íñòèòóö³î-
íàëüíèõ ñêëàäîâèõ åëåìåíò³â.

Ãëîáàëüíèé õàðàêòåð
ïðàâà åëåêòðîííèõ êîìóí³êàö³é

Íåîáõ³äíî âêàçàòè íà ãëîáàëüíèé õà-
ðàêòåð ïðàâà åëåêòðîííèõ êîìóí³êàö³é
íà ð³âí³ ªâðîïåéñüêîãî Ñîþçó [4, ñ. 67;
5, ñ. 61]. Â³äïîâ³äíî, çà íàïðÿìîì ³ìïëå-
ìåíòàö³¿ ºâðîïåéñüêîãî äîñâ³äó ðåãëà-
ìåíòàö³¿ ñôåðè åëåêòðîííèõ êîìóí³êà-
ö³é äî ïðàâîâîãî ïîëÿ Óêðà¿íè ïîòð³áíî
óòî÷íèòè, ùî òàêèé äîñâ³ä íàñàìïåðåä
ïîñòàº ÿê ì³æíàðîäíî-ïðàâîâ³ äæåðåëà
ùîäî ðåãëàìåíòàö³¿ â³äíîñèí ó ñôåð³
åëåêòðîííèõ êîìóí³êàö³é (ì³æíàðîäí³
êîíâåíö³¿, ì³æíàðîäí³ äîãîâîðè òà óãî-
äè, äèðåêòèâè). Ïðè öüîìó çàçíà÷åí³
ì³æíàðîäí³ íîðìàòèâíî-ïðàâîâ³ àêòè
ñòîñóþòüñÿ ïðîöåñ³â çáëèæåííÿ ïðàâî-
âèõ ñèñòåì.

Ôàêòè÷íî íàðàç³ ñôîðìîâàíå ãëîáàëü-
íå (ì³æíàðîäíå) àäì³í³ñòðàòèâíå ïðàâî.
Öå ïðàâîâå óòâîðåííÿ ïîãëèíàº é ïðàâî
åëåêòðîííèõ êîìóí³êàö³é â ïóáë³÷íî-
óïðàâë³íñüêîìó âèì³ð³ (ãëîáàëüíå ïðàâî
åëåêòðîííèõ êîìóí³êàö³é). Â³äòàê, êîí-
âåðãåíö³ÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ
ïðàâîâèõ íîðì äîçâîëÿº çàáåçïå÷èòè
âçàºìîä³þ ñâ³òîâî¿, ºâðîïåéñüêî¿ òà íà-
ö³îíàëüíî¿ òåîð³¿ òà ïðàêòèêè ïóáë³÷íî-
ãî óïðàâë³ííÿ ó ñôåð³ åëåêòðîííèõ êîìó-
í³êàö³é. Ó ïåðøó ÷åðãó, â öüîìó ñåíñ³
éäåòüñÿ ïðî îïòèì³çàö³þ ïðîöåäóð ó ñôå-
ð³ ôóíêö³îíóâàííÿ ïóáë³÷íî¿ àäì³í³ñòðà-
ö³¿ [6, ñ. 121]. Öå óìîæëèâëþº âèêîíàí-

íÿ ïðèïèñ³â íàäíàö³îíàëüíîãî àäì³í³-
ñòðàòèâíîãî ïðàâà, ³íñòèòóö³îíàë³çàö³þ
óí³ô³êîâàíîãî àäì³í³ñòðàòèâíî-ïðàâîâî-
ãî âèì³ðó ôóíêö³îíóâàííÿ ðèíêó åëåê-
òðîííèõ êîìóí³êàö³é òà óñòàëåíîãî çà-
ñòîñóâàííÿ ïîëîæåíü îñíîâíèõ ³íñòèòó-
ò³â ïðàâà åëåêòðîííèõ êîìóí³êàö³é.

Ç îãëÿäó íà îïèñàí³ òåíäåíö³¿ ãëîáà-
ë³çàö³¿ ïðàâà åëåêòðîííèõ êîìóí³êàö³é
íåîáõ³äíî íàñàìïåðåä çâàæàòè íà ïðîöå-
ñè éîãî ãàðìîí³çàö³¿, òîáòî çàïðîâàäæåí-
íÿ â ðÿä³ êðà¿í íå ºäèíèõ íîðì, à ñõîæî-
ãî ÷è îäíàêîâîãî ðåãóëþâàííÿ â³äíîñèí
(éäåòüñÿ ïðî îäíàêîâå ðîçóì³ííÿ ï³äõî-
ä³â äî âðåãóëþâàííÿ â³äíîñèí). Íà äóìêó
². ². Ëóêàøóêà, ñïåöèô³êà àêñ³îëîã³¿
ñï³ââ³äíîøåííÿ ãëîáàëüíîãî òà âíóòð³ø-
íüîãî ïðàâà çóìîâëåíà ð³âíåì óïðàâë³í-
íÿ ì³æíàðîäíîþ ñèñòåìîþ, ùî äîçâîëÿº
ñôîðìóâàòè òàêèé ïðàâîïîðÿäîê. Âíóò-
ð³øíüîäåðæàâíà ïðàâîâà ñèñòåìà âðàõî-
âóº íå ïðîñòî çàãàëüíîñèñòåìí³ àñïåêòè
ì³æíàðîäíîãî ïðàâà, à çì³ñòîâí³ ðèñè
éîãî ïðàâîâèõ íîðì [7, c. 115—116]. Çàâ-
äÿêè öüîìó çàáåçïå÷óºòüñÿ ñòàá³ëüí³ñòü
íîðì ãëîáàëüíîãî ïðàâà åëåêòðîííèõ êî-
ìóí³êàö³é. Ï³ä ÷àñ ³íêîðïîðàö³¿, ÿê ââà-
æàº ². ². Ëóêàøóê, êðèñòàë³çóþòüñÿ
îíîâëåí³ íîðìè âíóòð³øíüîãî ïðàâà ç
óðàõóâàííÿì êîíòåíòó íîðì ì³æíàðîä-
íîãî ïðàâà [7, c. 115—116]. Ó ðàêóðñ³ âè-
êëàäåíîãî äëÿ ïóáë³÷íîãî ïðàâà, à òîìó
é ïðàâà åëåêòðîííèõ êîìóí³êàö³é ñëóø-
íèì º ï³äõ³ä Þ. À. Òèõîìèðîâà, êîòðèé
â³äîáðàæàº ñòâîðåííÿ ãëîáàëüíîãî àä-
ì³í³ñòðàòèâíîãî ïðîñòîðó, ùî ñïðàâëÿº
âïëèâ íà íàö³îíàëüíå çàêîíîäàâñòâî
(âíóòð³øíº ïóáë³÷íå ïðàâî) êîíêðåòíèõ
äåðæàâ [8, c. 306]. Ñàìå öå ñïðèÿº çíèê-
íåííþ ìåæ ì³æ íàö³îíàëüíèì òà ãëî-
áàëüíèì ïðàâîì åëåêòðîííèõ êîìóí³êà-
ö³é, ÿêå ïîºäíóº ïóáë³÷íî-ïðàâîâ³ òà
ïðèâàòíîïðàâîâ³ âèòîêè. Ïðè÷îìó çà
êîðäîíîì àêòèâíî â³äáóâàþòüñÿ ïðîöåñè
êîíâåðãåíö³¿ — óñóíåííÿ â³äì³ííîñòåé
ì³æ àíãëî-ñàêñîíñüêîþ òà êîíòèíåí-
òàëüíîþ ñèñòåìàìè ïðàâà øëÿõîì çàïî-
çè÷åííÿ ïðàâîâèõ ³íñòèòóò³â.

Íà ì³æíàðîäíîìó ð³âí³ ðåãëàìåíòó-
þòüñÿ ñóñï³ëüí³ â³äíîñèíè, ùî º ïðåäìå-
òîì ãëîáàëüíîãî ïðàâà åëåêòðîííèõ êî-
ìóí³êàö³é: ïðàâîâèé ñòàòóñ îïåðàòîð³â ³
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ïðîâàéäåð³â (îïåðàòîð³â åëåêòðîííèõ êî-
ìóí³êàö³é òà ïîñòà÷àëüíèê³â åëåêòðîí-
íèõ êîìóí³êàö³éíèõ ïîñëóã), ñóá’ºêò³â,
ùî îòðèìóþòü ïîñëóãè ó ñôåð³ åëåêòðîí-
íèõ êîìóí³êàö³é (ñïîæèâà÷³â òà/àáî êî-
ðèñòóâà÷³â), ñóá’ºêò³â âëàäíèõ ïîâíîâà-
æåíü, ùî çä³éñíþþòü óïðàâë³ííÿ òà
ðåãóëþâàííÿ â ö³é ñôåð³ (ïóáë³÷íî¿ àä-
ì³í³ñòðàö³¿), à òàêîæ ïîðÿäêó çàõèñòó
ïðàâ ³ ñâîáîä ëþäèíè [9, c. 131]. ßê ïî-
ÿñíþº ². Í. Áàðöèöü, ó öüîìó ñåíñ³ ìîæ-
íà âåñòè ìîâó ïðî ì³æíàðîäíèé àäì³í³-
ñòðàòèâíèé âèì³ð ãëîáàëüíîãî ïðàâà
åëåêòðîííèõ êîìóí³êàö³é, ÿêå âñòàíîâ-
ëþº ïðîöåäóðè ïóáë³÷íîãî óïðàâë³ííÿ
íà íàö³îíàëüíîìó ð³âí³ [10, ñ. 11—15].
Ïðè öüîìó â éîãî ìåæàõ ðîçãëÿäàºòüñÿ
ì³æíàðîäíà óïðàâë³íñüêà ä³ÿëüí³ñòü ³
ì³æíàðîäíà àäì³í³ñòðàö³ÿ ùîäî ðåãëà-
ìåíòàö³¿ ïîâåä³íêè ó÷àñíèê³â àäì³í³-
ñòðàòèâíî-ïðàâîâèõ â³äíîñèí [11]. Ôàê-
òè÷íî ç’ÿâëÿþòüñÿ «êîíãëîìåðàòè» àä-
ì³í³ñòðàòèâíî-ïðàâîâèõ íîðì ì³æíàðîä-
íîãî òà íàö³îíàëüíîãî ïðàâà åëåêòðîí-
íèõ êîìóí³êàö³é, ÿê³ âèçíà÷àþòü ïðîöå-
äóðí³ àñïåêòè ôóíêö³îíóâàííÿ ó÷àñíè-
ê³â ðèíêó åëåêòðîííèõ êîìóí³êàö³é.

Çâ³äñè ìîæíà ï³äòðèìàòè ïîçèö³þ
Ñ. Â. Áàõ³íà ïðî ³íñòèòóö³îíàë³çàö³þ
«ñóáïðàâà» åëåêòðîííèõ êîìóí³êàö³é â
ðåãóëÿòèâíîìó âèì³ð³ â ÷àñòèí³ çàáåçïå-
÷åííÿ âçàºìîä³¿ ì³æíàðîäíîãî ïðàâà, à
òàêîæ ãëîáàëüíîãî òà íàö³îíàëüíîãî àä-
ì³í³ñòðàòèâíîãî ïðàâà [12, ñ. 140—187].
²ñíóâàííÿ «ñóáïðàâà» åëåêòðîííèõ êî-
ìóí³êàö³é äîçâîëÿº çàáåçïå÷èòè ãåíåçèñ
íîðì ïðàâà åëåêòðîííèõ êîìóí³êàö³é ç
óðàõóâàííÿì ñîö³àëüíî-ïîë³òè÷íèõ, òåõ-
íîëîã³÷íèõ, åêîíîì³÷íèõ òà ³í. ôàêòîð³â
ðîçâèòêó. Ïåðøî÷åðãîâå çíà÷åííÿ â öüî-
ìó ðàêóðñ³ â³ä³ãðàº ïðîöåñ ³ìïëåìåíòàö³¿
íîðì ì³æíàðîäíîãî, íàäíàö³îíàëüíîãî
ïðàâà, çîð³ºíòîâàíèõ íà óí³âåðñàë³çàö³þ
ïóáë³÷íîãî óïðàâë³ííÿ, ðåãóëÿòîðíîãî
âïëèâó íà ôóíêö³îíóâàííÿ ðèíêó åëåê-
òðîííèõ êîìóí³êàö³é. Ó öåé ñïîñ³á ìîæ-
íà çàáåçïå÷èòè ³íñòèòóö³îíàë³çàö³þ åòà-
ëîííî¿ ìîäåë³ ïîâåä³íêè ÿê ñóá’ºêò³â
ïóáë³÷íîãî ïðàâà ïðàâà (íàñàìïåðåä íà-
ö³îíàëüíîãî ðåãóëÿòîðà), òàê ³ ñóá’ºêò³â
ïðèâàòíîãî ïðàâà ïðè âõîäæåíí³ íà ðè-
íîê åëåêòðîííèõ êîìóí³êàö³é, íàäàíí³

ïîñëóã åëåêòðîííèõ êîìóí³êàö³é òà ïðè-
ïèíåíí³ ä³ÿëüíîñò³. Ç îãëÿäó íà ³ñíó-
âàííÿ ïóáë³÷íîãî-óïðàâë³ícüêîãî ðåãó-
ëÿòîðíîãî ÿäðà ïðàâà åëåêòðîííèõ êîìó-
í³êàö³é ïðè öüîìó ôîðìóºòüñÿ «ãëîáàëü-
íèé àäì³í³ñòðàòèâíèé ïðîñò³ð» ïðàâà
åëåêòðîííèõ êîìóí³êàö³é ç «íîðìàìè-
êîíãëîìåðàòàìè» çà äâîìà âåêòîðàìè ³ì-
ïëåìåíòàö³¿. Ñïî÷àòêó ³ìïëåìåíòóþòüñÿ
íîðìè íàäíàö³îíàëüíîãî ïðàâà åëåêòðîí-
íèõ êîìóí³êàö³é â íàö³îíàëüí³ ïðàâîâ³
ñèñòåìè. Ïîò³ì ìîæëèâèé òàêîæ çâîðîò-
íèé øëÿõ, êîëè íà áàç³ íàö³îíàëüíèõ
íîðì ïðàâà åëåêòðîííèõ êîìóí³êàö³é
êðà¿í ³ç ðîçâèíåíîþ ³íäóñòð³ºþ åëåê-
òðîííèõ êîìóí³êàö³é ñòâîðþþòüñÿ íîð-
ìè ãëîáàëüíîãî ïðàâà åëåêòðîííèõ êîìó-
í³êàö³é, ùî âõîäÿòü äî ì³æíàðîäíîãî
ïðàâà.

Çâ³äñè ìîæíà ñòâåðäæóâàòè, ùî íîð-
ìè ãëîáàëüíîãî ïðàâà åëåêòðîííèõ êîìó-
í³êàö³é ì³ñòÿòü ³ìïëåìåíòàö³éíèé «áó-
ôåð». Îñíîâíå éîãî ïðèçíà÷åííÿ, ÿê ââà-
æàþòü ïðåäñòàâíèêè çàõ³äíî¿ àäì³í³-
ñòðàòèâíî-ïðàâîâî¿ äîêòðèíè, ïîëÿãàº ó
âñòàíîâëåíí³ ïðèíöèï³â, ìåõàí³çìó òà
³íñòðóìåíò³â äëÿ âïëèâó íà ïîðÿäîê ðå-
àë³çàö³¿ ³íñòèòóö³ÿìè ñâîº¿ êîìïåòåíö³¿
äëÿ çàáåçïå÷åííÿ âåðõîâåíñòâà ïðàâà,
çîêðåìà çàêîííîñò³, à òàêîæ ïðîçîðîñò³,
ó÷àñò³ òà çàëó÷åíîñò³, åôåêòèâíîãî ïðà-
âîâîãî âïëèâó [13]. Ïî ñóò³, òàêå ãëî-
áàëüíå ïðàâî åëåêòðîííèõ êîìóí³êàö³é
ñòâîðþº óìîâè äëÿ ñòðóêòóðèçàö³¿ ïóá-
ë³÷íîãî óïðàâë³ííÿ ó ñôåð³ åëåêòðîííèõ
êîìóí³êàö³é òà íàëåæíî¿ ³ìïëåìåíòàö³¿
àäì³í³ñòðàòèâíî-ïðàâîâèõ ³íñòðóìåíò³â
çà öèì íàïðÿìîì. ßê ïîÿñíþº À. À. Ïóõ-
òåöüêà, â öüîìó ñåíñ³ éäåòüñÿ ïðî â³äïî-
â³äí³ ôîðìè òà ìåòîäè âïëèâó, ùî â³äïî-
â³äàþòü òðàíñíàö³îíàëüíîìó âåêòîðó;
ñïðàâåäëèâ³ ãàðàíò³¿ ïðàâîïîðÿäêó ùîäî
ïðèéíÿòòÿ òà ïåðåãëÿäó ãëîáàëüíèõ
ð³øåíü ó ôóíêö³îíàëüíîìó òà ³íñòèòó-
ö³îíàëüíîìó ïëàí³; äåë³êòîëîã³þ ó ñôåð³
ãëîáàëüíîãî àäì³í³ñòðàòèâíîãî ïðàâà
[14, c. 117]. Öå îõîïëþº âèçíà÷åííÿ ïîâ-
íîâàæåíü òðàíñíàö³îíàëüíî¿ ïóáë³÷íî¿
àäì³í³ñòðàö³¿, ³íñòèòóö³îíàë³çàö³þ ïðà-
âîâ³äíîñèí ì³æ ñóá’ºêòàìè ïóáë³÷íîãî òà
ïðèâàòíîãî ïðàâà ó ñôåð³ åëåêòðîííèõ
êîìóí³êàö³é íà ãëîáàëüíîìó íà íàö³î-
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íàëüíîìó ð³âíÿõ, ó òîìó ÷èñë³ ÷åðåç äå-
ëåãóâàííÿ ïîâíîâàæåíü.

Ó öüîìó ñåíñ³ ãëîáàëüíå ïðàâî åëåê-
òðîííèõ êîìóí³êàö³é º ñèñòåìîþ âèçíà-
÷åíèõ ïðàâèë ïîâåä³íêè [15, c. 75—76].
Òàêå þðèäè÷íå óòâîðåííÿ ³íñòèòóö³îíà-
ë³çóºòüñÿ â ïðàãìàòè÷íîìó âèì³ð³, òîáòî
â ðàç³ ³ñíóâàííÿ ïðàêòè÷íî¿ ïîòðåáè â
óñòàíîâëåíí³ ïðàâèë ïîâåä³íêè íà
ì³æíàðîäíîìó ð³âí³ äëÿ íàëåæíîãî ïóá-
ë³÷íîãî óïðàâë³ííÿ òà ôîðìóâàííÿ îñíî-
âîïîëîæíèõ ñòàíäàðò³â ãëîáàëüíîãî
àäì³í³ñòðàòèâíîãî ïðàâà, çîêðåìà ó ñôå-
ð³ åëåêòðîííèõ êîìóí³êàö³é. Â³äòàê, ó
ãëîáàëüíîìó ïðàâ³ åëåêòðîííèõ êîìó-
í³êàö³é ïîºäíóþòüñÿ âëàñíå íîðìè ì³æ-
íàðîäíîãî ïðàâà òà ôóíäàìåíòàëüí³ íîð-
ìè íàö³îíàëüíîãî ïðàâà.

Ïîçèòèâ³ñòñüêà ñïðÿìîâàí³ñòü
ïðàâà ªâðîïåéñüêîãî Ñîþçó

ÿê îñíîâà ñèñòåìàòèçàö³¿ ïðàâà
åëåêòðîííèõ êîìóí³êàö³é

Äëÿ åôåêòèâíîãî çä³éñíåííÿ ñèñòåìà-
òèçàö³¿ ïðàâà åëåêòðîííèõ êîìóí³êàö³é
ïîòð³áíî çâàæàòè íà ïîçèòèâ³ñòñüêó
ñïðÿìîâàí³ñòü ïðàâà ªâðîïåéñüêîãî Ñîþ-
çó ÿê îñíîâè öüîãî ïðîöåñó. Ñàìå ÷åðåç
êðèòè÷íèé àíàë³ç íîðì ïðàâà åëåêòðîí-
íèõ êîìóí³êàö³é ìîæíà âèçíà÷èòè îïòè-
ìàëüí³ ïðîöåäóðè ñèñòåìàòèçàö³¿ íàö³î-
íàëüíîãî çàêîíîäàâñòâà ó ñôåð³ åëåê-
òðîííèõ êîìóí³êàö³é ç óðàõóâàííÿì
«÷èñòî¿» òåîð³¿, ä³ºâîñò³ íîðì ïðàâà
åëåêòðîííèõ êîìóí³êàö³é íàäíàö³îíàëü-
íîãî ð³âíÿ. Ïðèíàã³äíî òàê³ íîðìè ïðàâà
ìîæíà ââàæàòè ïðàêòè÷íî ä³ºâèìè òà
ðåàëüíî çàñòîñîâóâàíèìè, êîëè ç íèìè
óçãîäæóºòüñÿ ïîâåä³íêà ñóá’ºêò³â ïðàâà
åëåêòðîííèõ êîìóí³êàö³é. Íà äóìêó
Ã. Â. Îâñ³ºíêî-Ìèðîíîâî¿, çàçíà÷åíå
þðèäè÷íå óòâîðåííÿ ìàº íîðìàòèâ³ñò-
ñüêå çàáàðâëåííÿ [16, ñ. 41; 17, c. 269].
Íàâåäåíà òåçà îçíà÷àº, ùî ³ñíóþòü íîð-
ìè ïðàâà åëåêòðîííèõ êîìóí³êàö³é, ùî
ñòîñóþòüñÿ âèçíàííÿ þðèäè÷íèõ ôàêò³â
(âàë³äàö³éí³ íîðìè), à òàêîæ ò³, ÿê³ âñòà-
íîâëþþòü íîðìè ïîâåä³íêè ç óðàõóâàí-
íÿì ïðàâîòâîð÷èõ ôàêò³â, ó òîìó ÷èñë³
êîë³ç³éí³, ³íòåðïðåòàö³éí³, íîðìè ëîã³÷-
íèõ îïåðàö³é (íîðìè åêçåãåçè þðèäè÷-
íèõ ôàêò³â).

Íà ï³äñòàâ³ îïèñàíî¿ ìåòîäîëîã³¿ ïðè
äîñë³äæåíí³ ñïåöèô³êè íàäíàö³îíàëüíî-
ãî ïðàâà ªâðîïåéñüêîãî Ñîþçó ÿê îñíîâè
ñèñòåìàòèçàö³¿ ïðàâà åëåêòðîííèõ êîìó-
í³êàö³é íåîáõ³äíî ï³äòðèìàòè ïîçèö³þ
Ã. Êåëüçåíà, çã³äíî ç ÿêîþ äîö³ëüíî ðîç-
ãëÿäàòè âêàçàíó íîðìàòèâíó ñòðóêòóðó
÷åðåç ïðèçìó íîðì ïðàâà, ÿê³ çóìîâëþ-
þòü ïðàâîâèé ÷è ïðîòèïðàâíèé õàðàêòåð
êîíêðåòíèõ àêò³â [18, ñ. 11]. Â³äïîâ³äíî,
â îá’ºêòèâíîìó âèì³ð³ íàäíàö³îíàëüíå
ïðàâî ªâðîïåéñüêîãî Ñîþçó â ÷àñòèí³
ðåãëàìåíòàö³¿ ä³ÿëüíîñò³ ó÷àñíèê³â ðèí-
êó åëåêòðîííèõ êîìóí³êàö³é ïîñòàº ÿê
óí³âåðñàë³çîâàíèé ïëþðàë³ñòè÷íèé íîð-
ìàòèâíèé ïîðÿäîê ¿õíüî¿ ïîâåä³íêè.
Âêàçàíå ñèñòåìíî-ñòðóêòóðíå óòâîðåííÿ
â îíòîëîã³÷íîìó ôîðìàëüíî-ëîã³÷íîìó
ïëàí³ ôîðìóº çì³ñò íîðì ïðàâà åëåêòðîí-
íèõ êîìóí³êàö³é íà ï³äñòàâ³ ïðèíöèï³â
âåðõîâåíñòâà ïðàâà òà çàêîííîñò³, ïðàâî-
ïîðÿäêó. Îïèñàíà ôîðìàë³çàö³ÿ äîçâî-
ëÿº íà íîðìàòèâíîìó ð³âí³ âñòàíîâèòè
ôîðìàë³çîâàí³ êðèòåð³¿ åôåêòèâíîãî âè-
êîðèñòàííÿ åëåêòðîííèõ êîìóí³êàö³é â
óìîâàõ öèôðîâ³çàö³¿ äåðæàâíîãî òà ñó-
ñï³ëüíîãî æèòòÿ. Îñíîâíèìè ìåòîäîëî-
ã³÷íèìè ïðèéîìàìè ñèñòåìàòèçàö³¿ íà-
ö³îíàëüíîãî ïðàâà åëåêòðîííèõ êîìó-
í³êàö³é ïðè öüîìó ïîâèíí³ ñòàòè ôîð-
ìàëüíî-äîãìàòè÷íèé ìåòîä, à òàêîæ ïî-
â’ÿçàí³ ëîã³êî-ãðàìàòè÷í³ òà ñèñòåìíî-
ñòðóêòóðí³ ïðèéîìè. Ôóíäàìåíòîì òàêî¿
ñèñòåìàòèçàö³¿ ïîâèíí³ ñòàòè äæåðåëà
ì³æíàðîäíîãî àäì³í³ñòðàòèâíîãî ïðàâà
òà íàäíàö³îíàëüíîãî ïðàâà åëåêòðîííèõ
êîìóí³êàö³é.

Äî òîãî æ, ïîòð³áíî çâàæàòè íà òå, ùî
íîðìè ïðàâà ªâðîïåéñüêîãî Ñîþçó, ó
ïåðøó ÷åðãó, çàêëàäåí³ â ð³øåííÿõ
ªÑÏË, â³ä³ãðàþòü ³ñòîòíó ðîëü äëÿ ñè-
ñòåìàòèçàö³¿ ïðàâà åëåêòðîííèõ êîìó-
í³êàö³é íàñàìïåðåä ó êîíòåêò³ äîãìàòè-
çàö³¿ þðèäè÷íèõ íîðì. Íà ïåðåêîíàííÿ
Þ. Ì. Îáîðîòîâà, òàêà äîãìàòèçàö³ÿ
íîðìà ïðàâà â àêñ³îëîã³÷íîìó âèì³ð³ ñòî-
ñóºòüñÿ âèñâ³òëåííÿ âëàñòèâîñòåé ïðàâà
÷åðåç íîðìè, àêòè òà ïðàâîâ³äíîñèíè
[19, c. 150]. Òàê, äîãìè ïðàâà â ïðàêòèö³
ªÑÏË âèçíà÷àþòü âëàñòèâîñò³, çîêðåìà,
ïðàâà åëåêòðîííèõ êîìóí³êàö³é ïðè
âñòàíîâëåíí³ ïîâåä³íêè éîãî ñóá’ºêò³â.
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Ïðèêëàäàìè ìîæíà ââàæàòè ð³øåííÿ
ªÑÏË ó ñïðàâàõ «Niemietz v. Germany»
[20] «Copland v. The United Kingdom»
[21], «Ë³íäåð ïðîòè Øâåö³¿» [22],
«Gaskin v. UK» [23] (ùîäî íåäîòîðêàííî-
ñò³ ïðèâàòíîãî æèòòÿ); «Àìóð ïðîòè
Ôðàíö³¿» [24], «Â³êñ ïðîòè Ñïîëó÷åíîãî
Êîðîë³âñòâà» [25], «Ãàðüêàâèé ïðîòè
Óêðà¿íè» [26], «Åíãåëü òà ³íø³ ïðîòè
Í³äåðëàíä³â» [27], «Êó³íí ïðîòè Ôðàí-
ö³¿» [28], «Ëàá³òà ïðîòè ²òàë³¿» [29] (ùî-
äî çàõèñòó íåäîòîðêàííîñò³ îñîáè ï³ä ÷àñ
çíÿòòÿ ³íôîðìàö³¿ ç êàíàë³â çâ’ÿçêó).

Òîáòî ÷åðåç ëîã³÷í³ ñèëîã³çìè (íîðìè
ïðàâà â ïðàêòèö³ ªÑÏË ³ æèòòºâ³ îáñòà-
âèíè) ³íñòèòóö³îíàë³çóþòüñÿ þðèäè÷íî
çíà÷óù³ ð³øåííÿ ó÷àñíèê³â ðèíêó åëåê-
òðîííèõ êîìóí³êàö³é. Çâ³äñè íåâèïðàâ-
äàíèì âèãëÿäàº ï³äõ³ä Âåðõîâíîãî Ñóäó
Óêðà¿íè, â³äïîâ³äíî äî ÿêîãî ïðàêòèêà
ªÑÏË ìàº äîêòðèíàëüíèé õàðàêòåð, à
çàñòîñîâóâàòèñÿ â Óêðà¿í³ ïîâèíí³ ëèøå
ïåðåêëàäåí³ óêðà¿íñüêîþ é îô³ö³éíî
îïóáë³êîâàí³ ð³øåííÿ ªÑÏË [30]. Øòó÷-
íå çâóæåííÿ ñôåðè ä³¿ íàäíàö³îíàëüíîãî
ïðàâà ªâðîïåéñüêîãî Ñîþçó, çîêðåìà ó
ïðàêòèö³ ªÑÏË íå â³äïîâ³äàº ³äå¿ âåðõî-
âåíñòâà ïðàâà òà çàêîííîñò³. Äî òîãî æ,
öå äæåðåëî ïðàâà ìàº ïðèêëàäíèé õà-
ðàêòåð, à òîìó íå ìîæå ðîçãëÿäàòèñÿ ÿê
êàòåãîð³ÿ äîêòðèíàëüíèõ ïîñòóëàò³â.

Ïî ñóò³, ÷åðåç äîãìè ïðàêòèêè ªÑÏË
ó ïðàâî åëåêòðîííèõ êîìóí³êàö³é ïåðå-
íîñÿòüñÿ ïðàâîâ³ ö³ííîñò³ â ³íñòðóìåí-
òàëüíîìó òà çì³ñòîâíîìó âèì³ðàõ. Ïîëî-
æåííÿ ïðàêòèêè ªÑÏË ïðè öüîìó
çàáåçïå÷óþòü ñòàá³ëüí³ñòü, ³íòåãðîâà-
í³ñòü ³ êîîðäíèíàö³þ ïðàâà åëåêòðîííèõ
êîìóí³êàö³é ÷åðåç âïëèâ íà éîãî ñèñòåì-
íî-ñòðóêòóðíèé âèì³ð, îõîðîííó, êîìó-
í³êàö³éíó, ï³çíàâàëüíó, åâðèñòè÷íó
òà ³í. ôóíêö³¿. Äî òîãî æ, âêàçàí³ äîãìè
ìàþòü äèíàì³÷íó ïðèðîäó, ñòâîðþþ÷è
óìîâè äëÿ çàáåçïå÷åííÿ ôóíäàìåíòàëü-
íèõ çàãàëüíîëþäñüêèõ ö³ííîñòåé â
ä³ÿëüíîñò³ ó÷àñíèê³â ðèíêó åëåêòðîííèõ
êîìóí³êàö³é, à òàêîæ äëÿ çíÿòòÿ ñîö³-
àëüíî¿ íàïðóæåíîñò³. Ïðèíàã³äíî çì³íà
ñîö³àëüíèõ îáñòàâèí ïðèçâîäèòü äî îíîâ-
ëåííÿ çì³ñòîâíî¿ ñêëàäîâî¿ äîãì, ïðåä-
ñòàâëåíèõ ó ïðàêòèö³ ªÑÏË. Öåé ïðîöåñ
óìîæëèâëþºòüñÿ ÷åðåç ³íñòðóìåíòàëü-

íèé õàðàêòåð íàäíàö³îíàëüíîãî ïðàâà
ªâðîïåéñüêîãî Ñîþçó ÿê îñíîâè ñèñòåìà-
òèçàö³¿ ïðàâà åëåêòðîííèõ êîìóí³êàö³é.
Ôóíêö³îíàëüíèé ñîö³àëüíî-òåõíîëîã³÷-
íèé àñïåêò ö³ííîñòåé ä³ñòàº âèÿâëåííÿ â
íîðìàõ ïðàâà åëåêòðîííèõ êîìóí³êàö³é,
à ÷åðåç îñòàíí³ — ó ä³ÿëüíîñò³ ó÷àñíèê³â
ðèíêó åëåêòðîííèõ êîìóí³êàö³é.

ßê âêàçóº Î. Ì. Ñèäîðåíêî, çàâäÿêè
äîãìàòè÷í³é ìåòîäîëîã³¿ ñòàº ìîæëèâèì
òâîðåííÿ, çàñòîñóâàííÿ é îáðîáêà íîðì
ïðàâà [31, c. 55]. Ïî ñóò³, ó ïðàâ³ åëåê-
òðîííèõ êîìóí³êàö³é äîãìàòè÷íèé âè-
ì³ð ïðàêòèêè ªÑÏË íàñàìïåðåä ñòî-
ñóºòüñÿ ³íòåðïðåòàö³¿ íîðì òà çàïîâ-
íåííÿ ïðîãàëèí ïðàâà. ßê ïðàâèëî, ïðè
öüîìó çàñòîñîâóþòüñÿ ìåòîäè àíàë³çó òà
ñèíòåçó, àíàëîã³¿, ïðåçóìïö³¿, êàçó¿ñòè-
êè. Øëÿõîì ë³íãâ³ñòè÷íîãî òà ãðàìàòè÷-
íîãî òëóìà÷åííÿ ïîëîæåíü çàêîíîäàâ-
ñòâà, ï³äçàêîííî¿ áàçè òà òåõí³÷íèõ
ðåãëàìåíò³â ªÑÏË çàáåçïå÷óº ãàðìîí³çà-
ö³þ ïðàâà åëåêòðîííèõ êîìóí³êàö³é ÷å-
ðåç ãíîñåîëîã³÷í³ ïðîöåäóðè. Òàêà ³íòåð-
ïðåòàö³ÿ âèçíà÷àº êîíòåêñò ïðàêòè÷íî¿
³ìïëåìåíòàö³¿ íîðì ïðàâà åëåêòðîííèõ
êîìóí³êàö³é. Êàçó¿ñòè÷íà æå ìåòîäîëî-
ã³ÿ ïîòð³áíà äëÿ ã³ïîòåòè÷íîãî âèñâ³ò-
ëåííÿ ð³çíèõ ïîãëÿä³â íà ñèòóàö³þ ùîäî
îñïîðþâàíèõ, íåâèçíàíèõ ÷è ïîðóøåíèõ
ïðàâ ³ çàêîííèõ ³íòåðåñ³â ó÷àñíèê³â ðèí-
êó åëåêòðîííèõ êîìóí³êàö³é.

Òîáòî ïîëîæåííÿ ïðàêòèêè ªÑÏË ÿê
äîãìà ïðàâà åëåêòðîííèõ êîìóí³êàö³é
ìîæóòü ñïðè÷èíÿòè âïëèâ íà ïðàâî
åëåêòðîííèõ êîìóí³êàö³é íå ëèøå ùîäî
âèçíà÷åííÿ ñóòíîñò³ îêðåìèõ âèä³â àêò³â
çàêîíîäàâñòâà, ñèñòåìè ïðàâà åëåêòðîí-
íèõ êîìóí³êàö³é, à é íà ïîðÿäîê ðåàë³çà-
ö³¿ ïðàâîâîãî ðåãóëþâàííÿ â ö³é ñôåð³.
Öå ñïðèÿº ³ìïëåìåíòàö³¿ ºâðîïåéñüêèõ
ï³äõîä³â ó âêàçàí³é ñôåð³. Ó öüîìó êîí-
òåêñò³ Ð. Ñ. Ìåëüíèê ñòâåðäæóº, ùî ïðà-
âî åëåêòðîííèõ êîìóí³êàö³é ÿê ñèñòåìà
ïðàâà ìàº äâà ð³âí³: «áàçîâèé» ³ «ïîòî÷-
íèé». Ó ìåæàõ «áàçîâîãî» ð³âíÿ ì³ñòÿòü-
ñÿ íîðìè ïðàâà, êðèñòàë³çîâàí³ âïðî-
äîâæ öèâ³ë³çàö³éíîãî ðîçâèòêó ñóñï³ëü-
ñòâà, ùî îá’ºêòèâíî ³ñíóþòü ³ ä³þòü â³ä-
îñîáëåíî â³ä çì³íþþ÷èõ ôàêòîð³â, âîë³
îêðåìèõ îñ³á ³ â³äîáðàæåí³ â ïðèíöèïàõ
ïðàâà (îñíîâà äëÿ ôîðìóâàííÿ «ïîòî÷íî-
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ãî» ð³âíÿ òà îá’ºêòèâíèé ÷èííèê ºâðî³í-
òåãðàö³éíîãî ïðîöåñó). Çì³ñòîâíà êîìïî-
íåíòà «ïîòî÷íîãî» ð³âíÿ îáóìîâëåíà
êîíòåíòîì ïðàâîñâ³äîìîñò³, êóëüòóðè
ñóñï³ëüñòâà, ôîðì äåðæàâè, àêòèâíîñò³
ïðàâîòâîð÷îñò³ [32, c. 11—12]. Ñàìå òîìó
â êîíòåêñò³ ºâðî³íòåãðàö³éíèõ ïðîöåñ³â
äîðå÷íî ñôîðìóëþâàòè ìîäåðí³çîâàíèé
ïðàâîâèé àêò ó ñôåð³ åëåêòðîííèõ êîìó-
í³êàö³é òàêèì ÷èíîì, ùîá áóëî âðàõîâà-
íî îñíîâîïîëîæí³ çàñàäè ïðàêòèêè
ªÑÏË â àñïåêò³ çìåíøåííÿ, à â ïåðñïåê-
òèâ³ óñóíåííÿ ðîçðèâó ì³æ «áàçîâèì» ³
«ïîòî÷íèì» ð³âíÿìè ñèñòåìè ïðàâà
åëåêòðîííèõ êîìóí³êàö³é â Óêðà¿í³.
Âêàçàíó ïðîïîçèö³þ ìîæíà ðåàë³çóâàòè
øëÿõîì âðàõóâàííÿ êðèòåð³¿â ðîçóì³ííÿ
ñóòíîñò³ êàòåãîð³é «âåðõîâåíñòâî ïðà-
âà», «çàêîí», «çàêîííèé» òîùî, à òàêîæ
«áàçîâîãî» ð³âíÿ ñèñòåìè ïðàâà åëåê-
òðîííèõ êîìóí³êàö³é.

Âèñíîâêè. Îòæå, îñíîâîþ ñèñòåìà-

òèçàö³¿ ïðàâà åëåêòðîííèõ êîìóí³êàö³é
ïîâèííà áóòè ñòðóêòóðèçàö³ÿ çàêîíî-
äàâ÷îãî ìàñèâó ç îäíî÷àñíîþ ³ìïëåìåí-
òàö³ºþ íîðì íàäíàö³îíàëüíîãî ïðàâà
åëåêòðîííèõ êîìóí³êàö³é, çîêðåìà ïðà-
âà ªâðîïåéñüêîãî Ñîþçó â ÷àñòèí³ âðàõó-
âàííÿ ïóáë³÷íîãî ³íòåðåñó ç îíîâëåííÿ
ðèíêó åëåêòðîííèõ êîìóí³êàö³é â³äïî-
â³äíî äî ñòàíäàðò³â öèôðîâ³çàö³¿ òà â³ä-
ïîâ³äíèõ íàö³îíàëüíèõ ³íòåðåñ³â Óêðà¿-
íè. Çà íàïðÿìîì ³ìïëåìåíòàö³¿ ºâðîïåé-
ñüêîãî äîñâ³äó ðåãëàìåíòàö³¿ ñôåðè åëåê-
òðîííèõ êîìóí³êàö³é äî ïðàâîâîãî ïîëÿ
Óêðà¿íè ïîòð³áíî óòî÷íèòè, ùî òàêèé
äîñâ³ä íàñàìïåðåä ïîñòàº ÿê ì³æíàðîä-
íî-ïðàâîâ³ äæåðåëà ùîäî ðåãëàìåíòàö³¿
â³äíîñèí ó ñôåð³ åëåêòðîííèõ êîìóí³êà-
ö³é (ì³æíàðîäí³ êîíâåíö³¿, ì³æíàðîäí³
äîãîâîðè òà óãîäè, äèðåêòèâè). Ïðè öüî-
ìó çàçíà÷åí³ ì³æíàðîäí³ íîðìàòèâíî-
ïðàâîâ³ àêòè ñòîñóþòüñÿ ïðîöåñ³â çáëè-
æåííÿ ïðàâîâèõ ñèñòåì.
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Áàðèêîâà À. À. Íàäíàöèîíàëüíûé àñïåêò ñèñòåìàòèçàöèè ïðàâà ýëåêòðîííûõ
êîììóíèêàöèé.
Èññëåäîâàíî ìåñòî ïðàâà ýëåêòðîííûõ êîììóíèêàöèé â ñèñòåìå àäìèíèñòðàòèâíîãî
ïðàâà. Àâòîð äåìîíñòðèðóåò ãëîáàëüíûé õàðàêòåð ïðàâà ýëåêòðîííûõ êîììóíèêàöèé.
Ñòàòüÿ ðàñêðûâàåò ïîçèòèâèñòñêóþ íàïðàâëåííîñòü íàäíàöèîíàëüíîãî ïðàâà Åâðî-
ïåéñêîãî Ñîþçà êàê îñíîâó ñèñòåìàòèçàöèè ïðàâà ýëåêòðîííûõ êîììóíèêàöèé. Ïðîèë-
ëþñòðèðîâàíà äîãìàòèçàöèÿ ïðîöåäóð ñèñòåìàòèçàöèè ïðàâà ýëåêòðîííûõ êîììóíè-
êàöèé ÷åðåç ïðàêòèêó Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà.
Êëþ÷åâûå ñëîâà: ýëåêòðîííûå êîììóíèêàöèè, ñèñòåìàòèçàöèÿ ïðàâà, ïðàâîâàÿ
ñèñòåìà, àäìèíèñòðàòèâíîå ïðàâî, ïîäîòðàñëü ïðàâà, íàäíàöèîíàëüíîå ïðàâî, ãàðìî-
íèçàöèÿ, êîíâåðãåíöèÿ, Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà.

Barikova A. À. Suprational dimension of electronic communications law systematization.
Place of electronic communications law in the system of administrative law has been
researched into. The author demonstrates global nature of the electronic communications law.
The paper deals with positivist orientation of supranational law of the European Union as the
basis of electronic communications law systematization. Dogmatization of procedures for the
electronic communications law systematization has been illustrated through the practice of the
European Court of Human Rights.
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The author explains that the supranational law of the European Union concerns theoretical
aspects of convergence and harmonization of the electronic communications law in the
European Union and Ukraine, and special parts of the system of the electronic communications
law associated with access to the electronic communications market, technical standards and
competition rules in the specified competence area of the regulatory authority on the electronic
communications, radio frequency range regulation, universal services provision, intercon-
nection of electronic communications networks, price policy, consumer and/or users protection,
disputes resolution, et al.
The author substantiates that global administrative law, in particular, regulating the
electronic communications market relations, is the implementation «buffer». Existence of the
electronic communications «sublaw» allows us to provide its genesis, taking into account
socio-political, technological, economic, and other development factors. The emphasis is made
on the process of legal regulations implementation of international and supranational level,
aimed at universalization of public administration, regulatory impact on the electronic
communications market operation. This way gives possibilities to ensure institutionalization of
behavior model for subjects of public law (primarily the national regulator), and the subjects
of private law when entering the electronic communications market, providing the electronic
communications services, and under activities cessation. Given the existence of public
regulatory core of the electronic communications law, a «global administrative space» is
formed for the electronic communications law via «norms-conglomerates» for two vectors
implementation. Firstly, supranational electronic communications rules come into national
legal systems. However, it is also possible the opposite way, when legal regulations of global
electronic communications law become part of the international law.
Considering the European experience of regulating relations in the electronic communications
area, the author describes the manner in which Ukrainian legislation is to be developed in the
context of a harmonized regulatory framework for all electronic communications networks and
services. Development of a traditional electronic communications sector is to promote
increasing competition, streamline regulation of the cooperative sector through coordination
mechanisms, strengthening of the internal market and consumer protection.
The role of the European Court of Human Rights has been shown in the electronic
communications law systematization. The author points out that legal regulations in the
decisions of the European Court of Human Rights form the basis for dogmatised national
electronic communications law. Thus, the dogma of law in the practice of the European Court
of Human Rights defines the properties, in particular, of the electronic communications law
when determining the behavior of its subjects. Through logical syllogisms (rules of law in the
practice of the European Court of Human Rights and life circumstances) legally significant
decisions, made by the participants of the electronic communications market, are established.
Keywords: electronic communications, systematization of law, legal system, administrative
law, sub-branch of law, supranational law, harmonization, convergence, European Court of
Human Rights.
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