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Ñòàòòÿ ðîçãëÿäàº ïðàâîâ³ çàñîáè ðåãóëþâàííÿ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ áàíê³â Íàö³î-
íàëüíèì áàíêîì Óêðà¿íè. Çðîáëåíî âèñíîâîê, ùî ðåãóëÿòîð ìàº øèðîêå êîëî ïîâíîâà-
æåíü ùîäî åêîíîì³÷íîãî òà þðèäè÷íîãî (ïðàâîâîãî) ðåãóëþâàííÿ ãîñïîäàðñüêî¿ ä³ÿëü-
íîñò³ áàíê³â. Îñíîâíèì ãîñïîäàðñüêî-ïðàâîâèì çàñîáîì ðåãóëþâàííÿ º ë³öåíçóâàííÿ, ÿêå
íå ïîâèííî ïîøèðþâàòèñÿ íà ñòàä³¿ ðåºñòðàö³¿ þðèäè÷íî¿ îñîáè.
Êëþ÷îâ³ ñëîâà: áàíê, ë³öåíçóâàííÿ, ðåãóëþâàííÿ, Íàö³îíàëüíèé áàíê Óêðà¿íè, ãîñïîäà-
ðþâàííÿ.

Íèí³ äåäàë³ á³ëüøî¿ óâàãè â Óêðà¿í³
ïðèä³ëÿºòüñÿ ïðîöåñàì äåðåãóëþâàííÿ
åêîíîì³êè, òîáòî çìåíøåííÿ êîíòðîëþ
äåðæàâè íàä çä³éñíåííÿì ãîñïîäàðñüêî¿
ä³ÿëüíîñò³ òà âïðîâàäæåííÿ ðèíêîâèõ
çàñîá³â âïëèâó íà ñóá’ºêò³â. Äåðæàâà âñå
æ çàëèøàº ÿê ì³í³ìóì çàãàëüí³ çàñàäè
³ñíóâàííÿ ðèíêó òà ïåðåäàº îêðåì³ ïîâ-
íîâàæåííÿ â³äïîâ³äíèì ñàìîðåãóë³âíèì
îðãàí³çàö³ÿì. Ïðè öüîìó àêòóàëüíèì çà-
ëèøàþòüñÿ äåðæàâíèé ìåõàí³çì çàáåç-
ïå÷åííÿ çàõèñòó ñóá’ºêò³â ãîñïîäàðþâàí-
íÿ, ¿õ â³äïîâ³äàëüíîñò³ òà çàõèñòó ïðàâ
ñïîæèâà÷³â [5, Ñ. 117].

Âïëèâ íà åêîíîì³êó çíà÷íîþ ì³ðîþ
ñïðàâëÿþòü ô³íàíñîâ³ óñòàíîâè, çîêðåìà
áàíêè, ÿê³: çä³éñíþþòü çàëó÷åííÿ òèì-
÷àñîâî â³ëüíèõ ãðîøîâèõ êîøò³â òà ïåðå-
òâîðþþòü ¿õ íà ïîçè÷êîâèé êàï³òàë; íà-
äàþòü êðåäèòè; çä³éñíþþòü ãðîøîâ³ ðîç-

ðàõóíêè ³ ïëàòåæ³, îïåðàö³¿ ç ö³ííèìè
ïàïåðàìè òîùî. Ñòàá³ëüí³ñòü ¿õ ãîñïî-
äàðñüêî¿ ä³ÿëüíîñò³ òà ïðàâîì³ðíå íàäàí-
íÿ ô³íàíñîâèõ ïîñëóã ñïîæèâà÷àì çàáåç-
ïå÷óº îáîðîò òîâàð³â òà êîøò³â. Îòæå,
ìàºìî çà ìåòó ðîçãëÿíóòè ïðàâîâ³ çàñîáè
ðåãóëþâàííÿ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³
êîìåðö³éíèõ áàíê³â Íàö³îíàëüíèì áàí-
êîì Óêðà¿íè.

Ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí
çä³éñíþºòüñÿ ó òðüîõ îñíîâíèõ íàïðÿìàõ:
äåðæàâíîìó, ìóí³öèïàëüíîìó òà ãðîìàä-
ñüêîìó (ïðèâàòíîìó). Õî÷à, ïîãîäæóþ-
÷èñü ç Ð. Á. Øèøêîþ òà ª. Â. Ïåòðîâèì,
äîðå÷í³øå âåñòè ìîâó ïðî ïóáë³÷íå ðåãó-
ëþâàííÿ åêîíîì³êè, ùî ìàº çä³éñíþâàòè-
ñÿ â³äïîâ³äíèìè ïðàâîâèìè çàñîáàìè òà ó
íàëåæí³é ôîðì³, ÿê³ ìîæóòü â³äîñîáëþ-
þòüñÿ ó òîìó ÷èñë³ ó â³äïîâ³äí³é îðãà-
í³çàö³éíî-ïðàâîâ³é ä³ÿëüíîñò³ ç ìåòîþ êî-
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ðèãóâàííÿ åêîíîì³÷íî¿ ä³ÿëüíîñò³ ñóá’ºê-
ò³â ãîñïîäàðþâàííÿ [3, ñ. 17—18].

Ðîçãëÿíåìî ïîíÿòòÿ ðåãóëþâàííÿ ãîñ-
ïîäàðñüêî¿ ä³ÿëüíîñò³ ç òî÷êè çîðó ïóá-
ë³÷íîãî âïëèâó äåðæàâè ÿê ¿¿ åêîíîì³÷-
íî¿ ôóíêö³¿, ùî ïîëÿãàº ó çàáåçïå÷åíí³
íàëåæíîãî ôîðìóâàííÿ, ôóíêö³îíóâàí-
íÿ òà ðîçâèòêó åêîíîì³êè äåðæàâè. ÃÊ
Óêðà¿íè ïåðåäáà÷åí³ îñíîâí³ íàïðÿìè òà
ôîðìè ó÷àñò³ äåðæàâè ó ñôåð³ ãîñïîäà-
ðþâàííÿ (÷. 2 ñò. 12 ÃÊ Óêðà¿íè).

Ï³ä äåðæàâíèì ðåãóëþâàííÿì ãîñïî-
äàðñüêî¿ ä³ÿëüíîñò³ Â. Ñ. Ùåðáèíà âèçíà-
÷àº çä³éñíåííÿ äåðæàâîþ â îñîá³ ¿¿ êîì-
ïåòåíòíèõ îðãàí³â êîìïëåêñó åêîíîì³êî-
ïðàâîâèõ, îðãàí³çàö³éíî-ïðàâîâèõ òà
þðèäè÷íèõ çàõîä³â ùîäî óïîðÿäêóâàííÿ
ä³ÿëüíîñò³ ãîñïîäàðñüêèõ îðãàí³çàö³é òà
ô³çè÷íèõ îñ³á — ï³äïðèºìö³â ç ìåòîþ ðåà-
ë³çàö³¿ åêîíîì³÷íî¿ ïîë³òèêè, âèêîíàííÿ
ö³ëüîâèõ åêîíîì³÷íèõ òà ³íøèõ ïðîãðàì
åêîíîì³÷íîãî ³ ñîö³àëüíîãî ðîçâèòêó
øëÿõîì çàñòîñóâàííÿ ð³çíîìàí³òíèõ çà-
õîä³â ³ ìåõàí³çì³â òàêîãî ðåãóëþâàííÿ —
çàêð³ïëåí³ â ïðàâîâ³é (þðèäè÷í³é) ôîðì³
çàñîáè (³íñòðóìåíòè, çíàðÿääÿ) åêîíî-
ì³÷íîãî, îðãàí³çàö³éíîãî ³ ïðàâîâîãî
âïëèâó äåðæàâè íà ä³ÿëüí³ñòü ñóá’ºêò³â
ãîñïîäàðþâàííÿ [8, ñ. 11].

Â Óêðà¿í³ ñôîðìîâàíà äâîð³âíåâà ñè-
ñòåìà îðãàí³çàö³¿ áàíê³âñüêî¿ ñïðàâè, ùî
º õàðàêòåðíèì äëÿ á³ëüøîñò³ öèâ³ë³çîâà-
íèõ êðà¿í ñâ³òó. Òàê, â³äïîâ³äíî äî ÷. 1
ñò. 4 Çàêîíó Óêðà¿íè «Ïðî áàíêè òà áàí-
ê³âñüêó ä³ÿëüí³ñòü» áàíê³âñüêà ñèñòåìà
Óêðà¿íè ñêëàäàºòüñÿ ç Íàö³îíàëüíîãî
áàíêó Óêðà¿íè (äàë³ — ÍÁÓ) òà ³íøèõ
áàíê³â, à òàêîæ ô³ë³é ³íîçåìíèõ áàíê³â,
ùî ñòâîðåí³ ³ ä³þòü íà òåðèòîð³¿ Óêðà¿-
íè. Â³äïîâ³äíî äî åêîíîì³÷íîãî ïîãëÿäó
ÍÁÓ ìàº òàê³ îñîáëèâ³ ôóíêö³¿ ÿê:
1) ºäèíèé åì³ñ³éíèé öåíòð; 2) ðåãóëþ-
âàííÿ ìàêðîåêîíîì³÷íèõ ïðîïîðö³é ÷å-
ðåç óïðàâë³ííÿ ðóõîì êðåäèòíèõ ðåñóð-
ñ³â; 3) êîîðäèíàö³ÿ ä³ÿëüíîñò³ êîìåðö³é-
íèõ áàíê³â; 4) óïðàâë³ííÿ ãðîøîâèì
îá³ãîì ÷åðåç âñòàíîâëåííÿ êóðñó íàö³î-
íàëüíî¿ ãðîøîâî¿ îäèíèö³ ùîäî ³íøèõ
âàëþò [6, ñ. 383—384].

Òàêèì ÷èíîì, ðåàë³çàö³ÿ íàçâàíèõ
åêîíîì³÷íèõ ôóíêö³é ìàº âò³ëþâàòèñÿ ó
ïåðåäáà÷åíèõ çàêîíîäàâñòâîì ôîðìàõ,

çîêðåìà âèçíà÷åíèõ ÃÊ Óêðà¿íè ÿê îñ-
íîâí³: äåðæàâíå çàìîâëåííÿ; ë³öåíçó-
âàííÿ, ïàòåíòóâàííÿ ³ êâîòóâàííÿ; òåõ-
í³÷íå ðåãóëþâàííÿ; çàñòîñóâàííÿ íîðìà-
òèâ³â òà ë³ì³ò³â; ðåãóëþâàííÿ ö³í ³ òàðè-
ô³â; íàäàííÿ ³íâåñòèö³éíèõ, ïîäàòêîâèõ
òà ³íøèõ ï³ëüã; íàäàííÿ äîòàö³é, êîì-
ïåíñàö³é, ö³ëüîâèõ ³ííîâàö³é òà ñóáñè-
ä³é.

Ðåãóëþþ÷èé âïëèâ ÍÁÓ íà åêîíî-
ì³÷í³ â³äíîñèíè, çàãàëîì, òà ãîñïîäàð-
ñüêó ä³ÿëüí³ñòü êîìåðö³éíèõ áàíê³â,
çîêðåìà, çä³éñíþºòüñÿ â³äïîâ³äíî äî
ñò. 99 Êîíñòèòóö³¿ Óêðà¿íè âíàñë³äîê ðå-
àë³çàö³¿ îñíîâíî¿ ôóíêö³¿ Íàö³îíàëüíîãî
áàíêó — çàáåçïå÷åííÿ ñòàá³ëüíîñò³ ãðî-
øîâî¿ îäèíèö³ Óêðà¿íè. Ïðè öüîìó çã³ä-
íî ç ÷àñòèíàìè 2—4 ñò. 6 Çàêîíó Óêðà¿-
íè «Ïðî Íàö³îíàëüíèé áàíê Óêðà¿íè»
(äàë³ — Çàêîí ïðî ÍÁÓ) ïðè âèêîíàíí³
ñâîº¿ îñíîâíî¿ ôóíêö³¿ ÍÁÓ: à) ìàº âèõî-
äèòè ³ç ïð³îðèòåòíîñò³ äîñÿãíåííÿ òà ï³ä-
òðèìêè ö³íîâî¿ ñòàá³ëüíîñò³ â äåðæàâ³;
á) ñïðèÿº ô³íàíñîâ³é ñòàá³ëüíîñò³, â òîìó
÷èñë³ ñòàá³ëüíîñò³ áàíê³âñüêî¿ ñèñòåìè;
â) ñïðèÿº äîäåðæàííþ ñò³éêèõ òåìï³â
åêîíîì³÷íîãî çðîñòàííÿ òà ï³äòðèìóº
åêîíîì³÷íó ïîë³òèêó Êàá³íåòó Ì³í³ñòð³â
Óêðà¿íè.

Îäíàê, ââàæàºìî, ùî á³ëüøà êîíêðå-
òèêà ïåðåäáà÷åíà ñò. 7 Çàêîíó ïðî ÍÁÓ,
ùî âèçíà÷àº ³íø³ ôóíêö³¿ ÍÁÓ. Ñï³â-
ñòàâëÿþ÷è íàçâàí³ ôóíêö³¿ ³ç çàñîáàìè
äåðæàâíîãî ðåãóëþâàííÿ ãîñïîäàðñüêî¿
ä³ÿëüíîñò³, áà÷èìî, ùî ëèøå îêðåì³ ç
íèõ ìàþòü ãîñïîäàðñüêî-ïðàâîâèé õà-
ðàêòåð, çîêðåìà:

1) ë³öåíçóâàííÿ áàíê³âñüêî¿ ä³ÿëü-
íîñò³ òà îïåðàö³é ó ïåðåäáà÷åíèõ çàêî-
íîì âèïàäêàõ;

2) âèäàííÿ ë³öåíç³é íà ïðàâî ³íêàñàö³¿
òà ïåðåâåçåííÿ áàíêíîò ³ ìîíåò òà ³íøèõ
ö³ííîñòåé;

3) âèäàííÿ ë³öåíç³é íåáàíê³âñüêèì
ô³íàíñîâèì óñòàíîâàì, ÿê³ ìàþòü íàì³ð
ñòàòè ó÷àñíèêàìè ïëàò³æíèõ ñèñòåì, íà
ïåðåêàç êîøò³â áåç â³äêðèòòÿ ðàõóíê³â
òà â³äêëèêàº ¿õ â³äïîâ³äíî äî çàêîíîäàâ-
ñòâà.

²íø³ æ 29 ôóíêö³é ìàþòü îçíàêè àä-
ì³í³ñòðàòèâíî-ïðàâîâèõ ïîâíîâàæåíü,
ùî çàãàëîì îõîïëþºòüñÿ ïîíÿòòÿì «áàí-
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ê³âñüêå ðåãóëþâàííÿ» — ñòâîðåííÿ ñè-
ñòåìè íîðì, ùî ðåãóëþþòü ä³ÿëüí³ñòü
áàíê³â, âèçíà÷àþòü çàãàëüí³ ïðèíöèïè
áàíê³âñüêî¿ ä³ÿëüíîñò³, ïîðÿäîê çä³éñ-
íåííÿ áàíê³âñüêîãî íàãëÿäó, â³äïîâ³-
äàëüí³ñòü çà ïîðóøåííÿ áàíê³âñüêîãî çà-
êîíîäàâñòâà. Òàêèì ÷èíîì, ÍÁÓ ìàº
ìîæëèâîñò³ çàñòîñîâóâàòè óñ³ ôîðìè äåð-
æàâíîãî ðåãóëþâàííÿ (íîðìàòèâíå ðåãó-
ëþâàííÿ, ïðîãíîçóâàííÿ òà ïëàíóâàííÿ,
óïðàâë³ííÿ òà êîíòðîëü) çàñòîñîâóþ÷è
ìåòîäè äåðæàâíîãî êåð³âíèöòâà åêîíî-
ì³êîþ, ÿê³ Î. Ì. Â³ííèê ïîä³ëÿº íà
àäì³í³ñòðàòèâí³ (ó ôîðì³ ïðÿìîãî íàêà-
çó) òà åêîíîì³÷í³ (äåðæàâíà ï³äòðèìêà
òà çàñòîñóâàííÿ ãîñïîäàðñüêî-ïðàâîâèõ
ñàíêö³é) [1, ñ. 22—23].

Àíàë³çóþ÷è ïðàâîâ³ çàñîáè ðåãóëþ-
âàííÿ ÍÁÓ áàíê³âñüêî¿ ä³ÿëüíîñò³,
Ñ. Â. Ãë³áêî ðîçìåæîâóº âèäè ðåãóëþ-
âàííÿ ÍÁÓ òà, õàðàêòåðèçóþ÷è ôóíêö³î-
íàëüíèé çì³ñò çàñîá³â, âèçíà÷àº çàñîáè
ðåãóëþâàííÿ áàíê³âñüêî¿ ä³ÿëüíîñò³
ÍÁÓ, íàãîëîøóþ÷è íà ïîòðåá³ âèçíà÷åí-
íÿ ìåæ ðåãëàìåíòóâàííÿ îáìåæåíü áàí-
ê³âñüêî¿ ä³ÿëüíîñò³ òà ¿õ ñï³ââ³äíîøåííÿ
ç îñíîâàìè ï³äïðèºìíèöòâà ³ ïðèíöèïà-
ìè ãîñïîäàðñüêîãî ïðàâà, âïëèâ ³íñòðó-
ìåíò³â ãðîøîâî-êðåäèòíî¿ ïîë³òèêè ÍÁÓ
íà áàíê³âñüêó ä³ÿëüí³ñòü [2, ñ. 106].

Çâåðòàºìî óâàãó, ùî â³äïîâ³äíî äî ÷. 1
ñò. 2 Çàêîíó ïðî ÍÁÓ â³í º öåíòðàëüíèì
áàíêîì Óêðà¿íè, îñîáëèâèì öåíòðàëü-
íèì îðãàíîì äåðæàâíîãî óïðàâë³ííÿ. Òî-
ìó éîãî ïåðåâàæíî àäì³í³ñòðàòèâíî-ïðà-
âîâèé âïëèâ º âèïðàâäàíèì â³äïîâ³äíî
äî éîãî ïðàâîâîãî ñòàòóñó. Îäíàê ñïîñòå-
ð³ãàþòüñÿ ïåâíèé äèñáàëàíñ éîãî âëàä-
íèõ ïîâíîâàæåíü ³ç îñíîâíèì ïðàâîâèì
çàñîáîì ðåãóëþâàííÿ ãîñïîäàðñüêî¿
ä³ÿëüíîñò³ êîìåðö³éíèõ áàíê³â — ë³öåí-
çóâàííÿì.

Â³äïîâ³äíî äî ÷. 1 ñò. 17 Çàêîíó Óêðà-
¿íè «Ïðî áàíêè ³ áàíê³âñüêó ä³ÿëüí³ñòü»
äåðæàâíà ðåºñòðàö³ÿ þðèäè÷íî¿ îñîáè,
ÿêà ìàº íàì³ð çä³éñíþâàòè áàíê³âñüêó
ä³ÿëüí³ñòü, ïðîâîäèòüñÿ â³äïîâ³äíî äî
çàêîíîäàâñòâà ç ïèòàíü äåðæàâíî¿ ðåº-
ñòðàö³¿ þðèäè÷íèõ îñ³á òà ô³çè÷íèõ
îñ³á — ï³äïðèºìö³â ç óðàõóâàííÿì îñîá-
ëèâîñòåé, âñòàíîâëåíèõ öèì Çàêîíîì.

Çîêðåìà, óïîâíîâàæåíà çàñíîâíèêîì

îñîáà ïîäàº äîêóìåíòè äëÿ ïðîâåäåííÿ
äåðæàâíî¿ ðåºñòðàö³¿ þðèäè÷íî¿ îñîáè,
ÿêà ìàº íàì³ð çä³éñíþâàòè áàíê³âñüêó
ä³ÿëüí³ñòü, ï³ñëÿ ïîãîäæåííÿ Íàö³îíàëü-
íèì áàíêîì Óêðà¿íè ñòàòóòó ö³º¿ îñî-
áè. Îñîáà, óïîâíîâàæåíà çàñíîâíèêîì
þðèäè÷íî¿ îñîáè, ÿêà ìàº íàì³ð çä³éñíþ-
âàòè áàíê³âñüêó ä³ÿëüí³ñòü, äëÿ ïîãî-
äæåííÿ ñòàòóòó ö³º¿ îñîáè ïîäàº Íàö³î-
íàëüíîìó áàíêó Óêðà¿íè ðàçîì ³ç çàÿâîþ
ïðî ïîãîäæåííÿ ñòàòóòó äîêóìåíòè ùîäî
ð³øåííÿ çàñíîâíèê³â ïðî ñòâîðåííÿ áàí-
êó; âëàñíå ñòàòóò áàíêó; êîï³¿ äîêóìåí-
ò³â, äëÿ ³äåíòèô³êàö³¿ çàñíîâíèêà îñ³á ç
³ñòîòíîþ ó÷àñòþ ó áàíêó; äîêóìåíòè ïðî
ä³ëîâó ðåïóòàö³þ ñàìîãî çàñíîâíèêà,
éîãî ô³íàíñîâèé ñòàí çàñíîâíèêà òà äî-
ñòàòíüî¿ ê³ëüêîñò³ âëàñíèõ êîøò³â äëÿ
çä³éñíåííÿ çàÿâëåíîãî âíåñêó äî ñòàòóò-
íîãî êàï³òàëó, äæåðåëà ïîõîäæåííÿ òà-
êèõ êîøò³â; ïðî ïîâíó ñïëàòó çàñíîâíè-
êàìè âíåñê³â äî ñòàòóòíîãî êàï³òàëó; ïðî
ñòðóêòóðó âëàñíîñò³ ñàìî¿ þðèäè÷íî¿
îñîáè; ³íø³ â³äîìîñò³ çà ôîðìàìè, âñòà-
íîâëåíèìè ÍÁÓ; êîï³þ òèì÷àñîâîãî
ñâ³äîöòâà ïðî ðåºñòðàö³þ âèïóñêó àêö³é;
âèñíîâîê Àíòèìîíîïîëüíîãî êîì³òåòó
Óêðà¿íè ó âèïàäêàõ, ïåðåäáà÷åíèõ çàêî-
íîäàâñòâîì Óêðà¿íè; êîï³þ ïëàò³æíîãî
äîêóìåíòà ïðî âíåñåííÿ ïëàòè çà ïîãîä-
æåííÿ ñòàòóòó áàíêó.

Ïðè öüîìó â³äñóòí³é þðèäè÷íèé íà-
ñë³äîê ó ðàç³ â³äìîâè ó ïîãîäæåíí³ ñòàòó-
òó. Ôàêòè÷íî ñêëàäàºòüñÿ ñèòóàö³ÿ, çà
ÿêî¿ áåç ïîãîäæåííÿ ÍÁÓ þðèäè÷íà îñî-
áà íå ìîæå áóòè ñòâîðåíà, îñê³ëüêè â³ä-
ïîâ³äíî äî ÷. 3 ñò. 15 Çàêîíó Óêðà¿íè
«Ïðî áàíêè ³ áàíê³âñüêó ä³ÿëüí³ñòü» ñëî-
âî «áàíê» òà ïîõ³äí³ â³ä íüîãî äîçâî-
ëÿºòüñÿ âèêîðèñòîâóâàòè ó íàçâ³ ëèøå
òèì þðèäè÷íèì îñîáàì, ÿê³ çàðåºñòðî-
âàí³ ÍÁÓ ÿê áàíê ³ ìàþòü áàíê³âñüêó
ë³öåíç³þ.

Ïðîòå, ñàìå ë³öåíçóâàííÿ â³äáóâàºòü-
ñÿ â ïîðÿäêó ñò. 19 íàçâàíîãî Çàêîíó.
Òàê, þðèäè÷íà îñîáà, ÿêà ìàº íàì³ð
çä³éñíþâàòè áàíê³âñüêó ä³ÿëüí³ñòü, çî-
áîâ’ÿçàíà ïðîòÿãîì ðîêó ç äíÿ äåðæàâíî¿
ðåºñòðàö³¿ ïîäàòè Íàö³îíàëüíîìó áàíêó
Óêðà¿íè â ïîðÿäêó, âèçíà÷åíîìó öèì Çà-
êîíîì òà íîðìàòèâíî-ïðàâîâèìè àêòàìè
Íàö³îíàëüíîãî áàíêó Óêðà¿íè, äîêóìåí-
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òè äëÿ îòðèìàííÿ áàíê³âñüêî¿ ë³öåíç³¿, à
ñàìå:

êîï³þ ñòàòóòó ç â³äì³òêîþ äåðæàâíîãî
ðåºñòðàòîðà ïðî ïðîâåäåííÿ äåðæàâíî¿
ðåºñòðàö³¿ þðèäè÷íî¿ îñîáè1;

êîï³¿ çàðåºñòðîâàíîãî Íàö³îíàëüíîþ
êîì³ñ³ºþ ç ö³ííèõ ïàïåð³â òà ôîíäîâîãî
ðèíêó çâ³òó ïðî ðåçóëüòàòè çàêðèòîãî
(ïðèâàòíîãî) ðîçì³ùåííÿ àêö³é òà
ñâ³äîöòâà ïðî ðåºñòðàö³þ âèïóñêó àêö³é
(äëÿ áàíêó, ùî ñòâîðþºòüñÿ ó ôîðì³ ïóá-
ë³÷íîãî àêö³îíåðíîãî òîâàðèñòâà);

â³äîìîñò³ ïðî ê³ëüê³ñíèé ñêëàä ñïîñ-
òåðåæíî¿ ðàäè, ïðàâë³ííÿ, ðåâ³ç³éíî¿ êî-
ì³ñ³¿;

â³äîìîñò³ çà ôîðìîþ, âèçíà÷åíîþ Íà-
ö³îíàëüíèì áàíêîì Óêðà¿íè, ùî äàþòü
çìîãó çðîáèòè âèñíîâîê ïðî:

íàÿâí³ñòü ÿê ì³í³ìóì òðüîõ îñ³á, ïðè-
çíà÷åíèõ ÷ëåíàìè ïðàâë³ííÿ, ó òîìó
÷èñë³ ãîëîâè ïðàâë³ííÿ, ¿õ ïðîôåñ³éíó
ïðèäàòí³ñòü òà ä³ëîâó ðåïóòàö³þ;

ïðîôåñ³éíó ïðèäàòí³ñòü ãîëîâíîãî
áóõãàëòåðà òà êåð³âíèêà ï³äðîçä³ëó âíóò-
ð³øíüîãî àóäèòó;

ä³ëîâó ðåïóòàö³þ ÷ëåí³â ñïîñòåðåæíî¿
ðàäè, ãîëîâíîãî áóõãàëòåðà òà êåð³âíèêà
ï³äðîçä³ëó âíóòð³øíüîãî àóäèòó;

íàÿâí³ñòü îðãàí³çàö³éíî¿ ñòðóêòóðè òà
â³äïîâ³äíèõ ñïåö³àë³ñò³â, íåîáõ³äíèõ
äëÿ çàáåçïå÷åííÿ íàäàííÿ áàíê³âñüêèõ
òà ³íøèõ ô³íàíñîâèõ ïîñëóã, áàíê³âñüêî-
ãî îáëàäíàííÿ, êîìï’þòåðíî¿ òåõí³êè,
ïðîãðàìíîãî çàáåçïå÷åííÿ, ïðèì³ùåíü,
ùî â³äïîâ³äàþòü âèìîãàì, âñòàíîâëåíèì
Íàö³îíàëüíèì áàíêîì Óêðà¿íè;

êîï³¿ âíóòð³øí³õ ïîëîæåíü áàíêó, ùî
ðåãëàìåíòóþòü íàäàííÿ áàíê³âñüêèõ òà ³í-
øèõ ô³íàíñîâèõ ïîñëóã, âèçíà÷àþòü ïîðÿ-
äîê çä³éñíåííÿ âíóòð³øíüîãî êîíòðîëþ òà
ïðîöåäóðó óïðàâë³ííÿ ðèçèêàìè;

á³çíåñ-ïëàí íà òðè ðîêè, ñêëàäåíèé
çã³äíî ç âèìîãàìè, âñòàíîâëåíèìè Íà-
ö³îíàëüíèì áàíêîì Óêðà¿íè;

êîï³þ ïëàò³æíîãî äîêóìåíòà ïðî âíå-
ñåííÿ ïëàòè çà âèäà÷ó áàíê³âñüêî¿ ë³öåí-
ç³¿, ðîçì³ð ÿêî¿ âñòàíîâëþºòüñÿ Íàö³î-
íàëüíèì áàíêîì Óêðà¿íè.

Àíàë³ç çàêîíîäàâ÷îãî ðåãóëþâàííÿ
íàøòîâõóº íà ì³ðêóâàííÿ ùîäî äîö³ëü-
íîñò³ òàêî¿ àäì³í³ñòðàòèâíî¿ ïðîöåäóðè
çàñíóâàííÿ áàíêó, ùî ïåðåäáà÷àº ïîäâ³é-
íèé êîíòðîëü ç áîêó ÍÁÓ. Á³ëüø òîãî,
ñò. 127 Óãîäè ïðî àñîö³àö³þ ì³æ Óêðà¿-
íîþ, ç îäí³º¿ ñòîðîíè, òà ªâðîïåéñüêèì
Ñîþçîì, ªâðîïåéñüêèì ñï³âòîâàðèñòâîì
ç àòîìíî¿ åíåðã³¿ ³ ¿õí³ìè äåðæàâàìè-
÷ëåíàìè, ç ³íøî¿ ñòîðîíè, ïåðåäáà÷àºòü-
ñÿ åôåêòèâíå òà ïðîçîðå ðåãóëþâàííÿ
ö³º¿ ñôåðè, çîêðåìà êîæíà Ñòîðîíà äîê-
ëàäàº íåîáõ³äíèõ çóñèëü äëÿ çàáåçïå÷åí-
íÿ âïðîâàäæåííÿ ì³æíàðîäíèõ ñòàíäàð-
ò³â ðåãóëþâàííÿ òà íàãëÿäó ó ñôåð³
ô³íàíñîâèõ ïîñëóã òà äëÿ áîðîòüáè ç óõè-
ëåííÿì â³ä ñïëàòè ïîäàòê³â íà âñ³é ¿¿ òå-
ðèòîð³¿. Òàê, çâåðíåìîñÿ äî «Îñíîâíèõ
ïðèíöèï³â åôåêòèâíîãî áàíê³âñüêîãî íà-
ãëÿäó» Áàçåëüñüêîãî êîì³òåòó [7], ùî
ì³ñòÿòüñÿ ó íàçâàí³é íîðì³, â ÷àñòèí³
ë³öåíçóâàííÿ.

Â³äïîâ³äíî äî êðèòåð³ÿ «ë³öåíçóâàí-
íÿ» öÿ ïðîöåäóðà âêëþ÷àº, ÿê ì³í³ìóì,
îö³íêó (à) ñòðóêòóðè âëàñíîñò³ òà (á)
óïðàâë³ííÿ (â òîìó ÷èñë³ ïðîôåñ³éíî¿
ïðèäàòíîñò³ òà ä³ëîâî¿ ðåïóòàö³¿ ÷ëåí³â
Ðàäè òà Ïðàâë³ííÿ) áàíêó òà éîãî øèð-
øî¿ ãðóïè, à òàêîæ (â) éîãî ñòðàòåã³÷íîãî
òà îïåðàö³éíîãî ïëàíó, (ã) âíóòð³øí³õ
ïðîöåäóð êîíòðîëþ, (´) óïðàâë³ííÿ ðèçè-
êàìè òà ïðîãíîçîâàíîãî ô³íàíñîâîãî ñòà-
íó (âêëþ÷íî ç êàï³òàëüíîþ áàçîþ).
ßêùî çàïðîïîíîâàíèé âëàñíèê àáî ìàòå-
ðèíñüêà êîìïàí³ÿ º ³íîçåìíèì áàíêîì,
îòðèìóºòüñÿ ïîïåðåäíÿ çãîäà îðãàíó íà-
ãëÿäó êðà¿íè ïîõîäæåííÿ.

Îòæå, ïîïåðåäíüîãî ïîãîäæåííÿ ñòà-
òóòó þðèäè÷íî¿ îñîáè, ÿêà ìàº íàì³ð
çä³éñíþâàòè áàíê³âñüêó ä³ÿëüí³ñòü, íå-
ìàº. Êð³ì òîãî, ÍÁÓ ÿê îðãàí íàãëÿäó òà
êîíòðîëþ ìàº ìîæëèâîñò³ ðåàë³çîâóâàòè
é ³íø³ ïðèíöèïè Áàçåëüñüêîãî êîì³òåòó,
íàïðèêëàä êîíòðîëü çà ïåðåõîäîì ÷àñòîê
(ïåðåäà÷à ÷àñòîê ³ñòîòíî¿ ó÷àñò³), íàãëÿä
çà íàÿâí³ñòþ â áàíê³â ïðèíöèï³â ³ ïðîöå-
äóð óïðàâë³ííÿ ðèçèêàìè (ðèíêîâèé ðè-
çèê), íàãëÿä çà íàëåæíèìè âíóòð³øíüî-
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1 Íà ñüîãîäí³ öÿ ä³ÿ íå ïåðåäáà÷åíà Çàêîíîì Óêðà¿íè «Ïðî äåðæàâíó ðåºñòðàö³þ þðèäè÷íèõ îñ³á,
ô³çè÷íèõ îñ³á — ï³äïðèºìö³â òà ãðîìàäñüêèõ ôîðìóâàíü», îñê³ëüêè ìîæëèâà ëèøå âèäà÷à çà áàæàí-
íÿì çàÿâíèêà âèïèñêè ç ªäèíîãî äåðæàâíîãî ðåºñòðó ó ïàïåðîâ³é ôîðì³ çà ðåçóëüòàòàìè ïðîâåäåíî¿
ðåºñòðàö³éíî¿ ä³¿ (ó ðàç³ ïîäàííÿ çàÿâè ïðî äåðæàâíó ðåºñòðàö³þ ó ïàïåðîâ³é ôîðì³).



áàíê³âñüêèìè ïðèíöèïàìè òà ïðîöåäó-
ðàìè (ô³íàíñîâ³ çëîâæèâàííÿ) òîùî.

Çâåðòàºìî óâàãó, ùî ïîñòàíîâîþ ÍÁÓ
â³ä 08.09.2011ð. ¹ 306 çàòâåðäæåíå Ïî-
ëîæåííÿ ïðî ïîðÿäîê ðåºñòðàö³¿ òà
ë³öåíçóâàííÿ áàíê³â, ÿêå íà ñüîãîäí³, ÿê
³ çàêîíîäàâñòâî ïðî áàíêè òà áàíê³âñüêó
ä³ÿëüí³ñòü, ïîòðåáóº â³äïîâ³äíèõ çì³í.
Òàê, Äèðåêòèâîþ 2006/48/ªÑ ïåðåäáà÷å-
íî, ùî äåðæàâè-÷ëåíè âèìàãàþòü â³ä
êðåäèòíèõ óñòàíîâ îòðèìàííÿ ë³öåíç³¿
äî ïî÷àòêó çä³éñíåííÿ ä³ÿëüíîñò³ òà
âñòàíîâëþþòü íàñòóïí³ âèìîãè ùîäî íà-
äàííÿ ë³öåíçóâàííÿ: íàÿâí³ñòü ïðîãðàìè
ä³ÿëüíîñò³, ÿêà ì³ñòèòü, ç-ïîì³æ ³íøîãî,
âèäè ïåðåäáà÷óâàíî¿ êîìåðö³éíî¿ ä³ÿëü-
íîñò³ òà ñòðóêòóðíó îðãàí³çàö³þ; ïî÷àò-
êîâèé êàï³òàë º ìåíøèì í³æ 5 ì³ëüéîí³â
ºâðî (ç ïåâíèìè âèíÿòêàìè); âëàñí³ êîø-
òè êðåäèòíî¿ óñòàíîâè íå ìîæóòü áóòè
ìåíøèìè, í³æ ñóìà ïî÷àòêîâîãî êàï³òà-
ëó (ç ïåâíèìè âèíÿòêàìè); íàÿâí³ ïðè-
íàéìí³ äâ³ îñîáè, ÿê³ åôåêòèâíî êåðóþòü
ä³ÿëüí³ñòþ êðåäèòíî¿ óñòàíîâè; íåîáõ³ä-
í³ñòü ³äåíòè÷íîñò³ òðèìà÷³â àêö³é àáî
÷ëåí³â, íàïðÿìó àáî îïîñåðåäêîâàíî.

Ó æîâòí³ 2017 ð. ÍÁÓ çàïðîïîíîâàíà
Êîíöåïö³ÿ Ïîëîæåííÿ ïðî ðåºñòðàö³þ òà
ë³öåíçóâàííÿ áàíê³â [4], ÿêà îáóìîâëåíà
ëèøå òàêèìè ôàêòîðàìè ÿê ñòðóêòóðíà
ïåðåáóäîâà äîêóìåíòà òà çì³íà ï³äõîä³â
äî ðåãóëþâàííÿ îêðåìèõ ïðîöåñ³â. Ó ðå-
çóëüòàò³ öüîãî ïðîöåñó ðîçä³ë ïðî ïîãîä-
æåííÿ ñòàòóòó ïåðåä ðåºñòðàö³ºþ þðè-
äè÷íî¿ îñîáè çàëèøàºòüñÿ, íåçâàæàþ÷è
íà òå, ùî öå ñóïåðå÷èòü ðîçìåæóâàííþ
ïîðÿäêó ñòâîðåííÿ þðèäè÷íî¿ îñîáè òà ¿¿
ë³öåíçóâàííÿ, à òàêîæ â³äïîâ³äíî äî ïî-
ëîæåíü Äèðåêòèâè 2006/48/ªÑ1.

Ïîðÿäîê ñòâîðåííÿ þðèäè÷íî¿ îñîáè º
ïîñë³äîâí³ñòþ ä³é çàñíîâíèê³â ùîäî ôîð-
ìóâàííÿ âîë³ òà âîëåâèÿâëåííÿ íà ñòâî-
ðåííÿ ïðàâîñóá’ºêòíî¿ îðãàí³çàö³¿ —
ó÷àñíèêà ïðàâîâèõ â³äíîñèí. Ó ñâîþ ÷åð-
ãó, ë³öåíçóâàííÿ º çàñîáîì äåðæàâíîãî
ðåãóëþâàííÿ, ùî ñïðÿìîâàíèé íà çàáåç-
ïå÷åííÿ ðåàë³çàö³¿ ºäèíî¿ äåðæàâíî¿ ïî-
ë³òèêè ó ñôåð³ ë³öåíçóâàííÿ, çàõèñò åêî-
íîì³÷íèõ ³ ñîö³àëüíèõ ³íòåðåñ³â äåð-
æàâè, ñóñï³ëüñòâà òà îêðåìèõ ñïîæèâà-
÷³â, íàäàº ìîæëèâ³ñòü çä³éñíþâàòè ë³-
öåíç³éí³ âèäè ãîñïîäàðñüêî¿ ä³ÿëüíîñò³
òà â÷èíÿòè â³äïîâ³äí³ ïðàâî÷èíè. Òàêèì
÷èíîì, êîíòðîëü ÍÁÓ ùîäî ñòâîðåííÿ
þðèäè÷íî¿ îñîáè, ÿêà ëèøå ìàº íàì³ð
çä³éñíþâàòè áàíê³âñüêó ä³ÿëüí³ñòü, âè-
õîäèòü çà ìåæ³ ðîçóì³ííÿ áàíê³âñüêîãî
êîíòðîëþ.

Ï³äáèâàþ÷è çàãàëüíèé ï³äñóìîê, ìîæ-
íà ñêàçàòè, ùî ÍÁÓ ÿê ðåãóëÿòîð ìàº
øèðîêå êîëî ïîâíîâàæåíü ùîäî åêîíî-
ì³÷íîãî òà þðèäè÷íîãî (ïðàâîâîãî) ðåãó-
ëþâàííÿ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ áàí-
ê³â. Îñíîâíèì ãîñïîäàðñüêî-ïðàâîâèì
çàñîáîì ðåãóëþâàííÿ ÍÁÓ º ë³öåíçóâàí-
íÿ, ÿêå íå ïîâèííî ïîøèðþâàòèñÿ íà
ñòàä³¿ ðåºñòðàö³¿ þðèäè÷íî¿ îñîáè, àäæå
öå íå â³äïîâ³äàº ïðèíöèïàì ñòâîðåííÿ
þðèäè÷íî¿ îñîáè òà îáñÿãó áàíê³âñüêîãî
íàãëÿäó òà êîíòðîëþ, ïåðåäáà÷åíîãî
ì³æíàðîäíèìè ñòàíäàðòàìè. Çàãàëîì
æå ÍÁÓ ìàº âèðîáèòè ïðîçîð³ åêîíîì³÷-
í³ êðèòåð³¿ â óìîâàõ ³ìïëåìåíòàö³¿ Óãî-
äè ïðî àñîö³àö³þ. Â³äêðèòèì æå çàëè-
øàºòüñÿ ïèòàííÿ ïðî ìîæëèâ³ñòü ñàìî-
ðåãóëþâàííÿ íà ðèíêó áàíê³âñüêèõ ïî-
ñëóã.
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Ãåëè÷ À. À. Ïðàâîâûå ñðåäñòâà ðåãóëèðîâàíèÿ õîçÿéñòâåííîé äåÿòåëüíîñòè áàíêîâ
Íàöèîíàëüíûì áàíêîì Óêðàèíû.
Ñòàòüÿ ðàññìàòðèâàåò ïðàâîâûå ñðåäñòâà ðåãóëèðîâàíèÿ õîçÿéñòâåííîé äåÿòåëüíîñòè
áàíêîâ Íàöèîíàëüíûì áàíêîì Óêðàèíû. Ñäåëàí âûâîä, ÷òî ðåãóëÿòîð èìååò øèðîêèé
êðóã ïîëíîìî÷èé ýêîíîìè÷åñêîãî è þðèäè÷åñêîãî (ïðàâîâîãî) ðåãóëèðîâàíèÿ õîçÿéñòâåí-
íîé äåÿòåëüíîñòè áàíêîâ. Îñíîâíûì õîçÿéñòâåííî-ïðàâîâûì ñðåäñòâîì ðåãóëèðîâàíèÿ
ÿâëÿåòñÿ ëèöåíçèðîâàíèå, êîòîðîå íå äîëæíî ðàñïðîñòðàíÿòüñÿ íà ñòàäèè ðåãèñòðàöèè
þðèäè÷åñêîãî ëèöà, ïîñêîëüêó ýòî íå ñîîòâåòñòâóåò ïðèíöèïàì ñîçäàíèÿ þðèäè÷åñêîãî
ëèöà è îáúåìà áàíêîâñêîãî íàäçîðà è êîíòðîëÿ, ïðåäóñìîòðåííîãî ìåæäóíàðîäíûìè
ñòàíäàðòàìè.
Êëþ÷åâûå ñëîâà: áàíê, ëèöåíçèðîâàíèå, ðåãóëèðîâàíèå, Íàöèîíàëüíûé áàíê Óêðàèíû,
õîçÿéñòâîâàíèå.

Helych A. A. Legal regulation instruments of the banks economic activities by the
National Bank of Ukraine.
Now the process of deregulation of the economy takes place in Ukraine, i.e., the reduction of
state control over the implementation of economic activity and the introduction of market
instruments of influence on the subjects. The state, however, leaves at least the general
principles of the existence of the market and transfers certain powers to the relevant
self-regulatory organization.
Influence on the economy is largely played by financial institutions, in particular banks,
which functions: attracting temporarily free funds and turning them into loan capital;
provide loans; carry out monetary payments and payments, operations with securities, etc.
The stability of their economic activity and the legitimate provision of financial services to
consumers is ensured by the turnover of goods and money. Consequently, we intend to
consider legal means of regulating commercial activity of commercial banks by the National
Bank of Ukraine (NBU).
By comparing functions with the means of state regulation of economic activity, only some of
them have economic and legal character, in particular: 1) licensing of banking activities and
operations in cases stipulated by law; 2) issue licenses for the right to collect and transport
banknotes and coins and other valuables; 3) issue licenses to non-bank financial institutions
that intend to become participants in payment systems, to transfer funds without opening
accounts and recall them in accordance with the law.
In particular, the person authorized by the founder submits documents for the state
registration of a legal entity that intends to carry out banking activities, after the approval of
the statute of this legal entity by the National Bank of Ukraine. In this case, there is no legal
consequence in case of refusal to agree on the charter.
The analysis of legislative regulation leads to considerations as to the appropriateness of such
an administrative procedure for establishing a bank, which provides for double control by the
NBU. Moreover, Article 127 of the Association Agreement provides for effective and
transparent regulation of this area, in particular, each Party shall make the necessary efforts
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to ensure the implementation of international standards of regulation and supervision in the
field of financial services and to combat tax evasion throughout its territory. So, let us turn
to the «Basics Committee’s Basic Principles for Effective Banking Supervision» contained in
the above-mentioned norm in terms of licensing.
In accordance with the «licensing» criterion, this procedure includes, at a minimum, an
assessment of the (a) ownership structure and (b) management (including the professional
suitability and business reputation of the members of the Board and Board) of the bank and
its broader group, and (c) its strategic and operational plan, (d) internal control procedures,
(e) risk management and projected financial condition (including capital base). If the
proposed owner or parent company is a foreign bank, the prior consent of the supervisor of the
country of origin is obtained.
The procedure for the creation of a legal entity is a sequence of actions of founders regarding
the formation of the will and will to establish a legal entity — a participant in legal relations.
In turn, licensing is a means of state regulation aimed at ensuring the implementation of a
single state policy in the field of licensing, protection of economic and social interests of the
state, society and individual consumers, provides an opportunity to exercise licensed types of
economic activity and make relevant transactions. Thus, the NBU’s control over the creation
of a legal entity that only intends to carry on banking activities goes beyond the
understanding of banking control.
Summing up the general conclusion, the NBU as a regulator has a wide range of powers
concerning economic and legal (legal) regulation of economic activity of banks. The main
economic legal instrument for regulating the NBU is licensing, which should not extend to the
stage of registration of a legal entity, since it does not correspond to the principles of
establishing a legal entity and the scope of banking supervision and control provided by
international standards.
Key words: bank, licensing, regulation, National Bank of Ukraine, economic activity.
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