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КОНСТИТУЦІЙНО�ПРАВОВІ ЗАСАДИ ШЛЮБУ І СІМ’Ї:
ПРОБЛЕМИ ТЕРМІНОЛОГІЧНОГО ВИЗНАЧЕННЯ

ТА УДОСКОНАЛЕННЯ

Ó ñòàòò³ äîñë³äæóþòüñÿ íàóêîâ³ ï³äõîäè äî âèçíà÷åííÿ ïîíÿòü «ñ³ì’ÿ», «øëþá» ó ïëî-
ùèí³ êîíñòèòóö³éíî¿ äîêòðèíè òà ïîõ³äíèõ â³ä íèõ òåðì³í³â — «ñ³ìåéí³ ïðàâîâ³äíîñè-
íè», «äåðæàâíà ñ³ìåéíà ïîë³òèêà», ÿê³, íà äóìêó àâòîðà, âïëèâàþòü íà ôîðìóëþâàííÿ
öèõ ïîíÿòü.
Êëþ÷îâ³ ñëîâà: ñ³ì’ÿ, øëþá, ñ³ìåéí³ ïðàâîâ³äíîñèíè, äåðæàâíà ñ³ìåéíà ïîë³òèêà.

Ôóíêö³îíóâàííÿ ñ³ì’¿ ³ øëþáó â ñó÷àñ-
íèõ óìîâàõ âèìàãàº ãëèáîêîãî îñìèñëåí-
íÿ ³ íàóêîâîãî àíàë³çó ïîíÿòòºâî-êàòåãî-
ð³àëüíîãî àïàðàòó äîñë³äæåííÿ, àäæå
ñó÷àñí³ ñóñï³ëüí³ íàóêè âèêîðèñòîâóþòü
ö³ ïîíÿòòÿ ç íåÿñíèì íàáîðîì ñóòòºâèõ ³
íåñóòòºâèõ îçíàê. Íåäîñòàòíÿ ðîçðîáêà
ïîíÿòòºâîãî àïàðàòó ãàëüìóº ðîçâèòîê
òåîð³¿, ðîáèòü íåìîæëèâîþ íàóêîâó äèñ-
êóñ³þ òà âíîñèòü òåðì³íîëîã³÷íó íåòî÷-
í³ñòü é ïëóòàíèíó.

Çàãàëüíîòåîðåòè÷íèé âíåñîê ó ðîçâè-
òîê ñ³ì’¿ ³ øëþáó çðîáèëè Ì. Àíòî-
êîëüñüêà [1], ². Àïîï³é [2], Ë. Áàðàíîâà
[3], Â. Áîðèñîâà [3], Í. Ãîðä³ºíêî [4],
Â. Ãîïàí÷óê [5], Â. Äàíèë³í [6], Â. Äçåðà
[5], Ì. Äÿêîâè÷ [7], Í. Æèë³íêîâà [3],
Ñ. ²íäè÷åíêî [5], Î. Êëèìåíêî [8],
Ã. Êðèøòàëü [9], Ñ. Ðåóòîâ [6], Ç. Ðîìîâ-
ñüêà [10], Ë. Ñàâ÷åíêî [5], ². Ñåìå-
íåöü–Îðëîâà [11] Ë. Ôåäèíÿê [12], Ã. Ôå-
äèíÿê [12], Ñ. Ôóðñà [8], ª. Ôóðñà [8],
Þ. ×åðâîíèé [13], ³íø³ íàóêîâö³. Íåçâà-

æàþ÷è íà íàóêîâ³ ïîøóêè, ó â³ò÷èçíÿí³é
íàóö³ êîíñòèòóö³éíîãî ïðàâà òåìà êîí-
ñòèòóö³éíî-ïðàâîâîãî ðåãóëþâàííÿ øëþ-
áó ³ ñ³ì’¿ æîäíîãî ðàçó íå äîñë³äæóâà-
ëàñÿ.

Òîìó ìåòîþ ñòàòò³ º òåðì³íîëîã³÷íå äî-
ñë³äæåííÿ îñíîâ øëþáó ³ ñ³ì’¿ ó ïëîùèí³
êîíñòèòóö³éíî¿ äîêòðèíè òà âèçíà÷åííÿ
øëÿõ³â ¿õ óäîñêîíàëåííÿ. Çîêðåìà, âàðòî
ðîçêðèòè ñóòí³ñòü òàêèõ ïîíÿòü ÿê
«ñ³ì’ÿ», «øëþá» òà ïîõ³äíèõ â³ä íèõ —
«ñ³ìåéí³ ïðàâîâ³äíîñèíè», «äåðæàâíà
ñ³ìåéíà ïîë³òèêà».

×èííà Êîíñòèòóö³ÿ Óêðà¿íè ëèøå ðåã-
ëàìåíòóº îñíîâí³ çàñàäè øëþáó ³ ñ³ì’¿ —
äîáðîâ³ëüí³ñòü óêëàäåííÿ øëþáó (ñò. 51);
ð³âí³ñòü ó÷àñíèê³â ñ³ìåéíèõ â³äíîñèí
(ñòàòò³ 21, 24, 51); ïð³îðèòåò çàõèñòó ïðàâ
òà ³íòåðåñ³â ä³òåé òà íåïðàöåçäàòíèõ ÷ëå-
í³â ñ³ì’¿ (ñò. 51); ïð³îðèòåò ñ³ìåéíîãî âè-
õîâàííÿ ä³òåé â äåðæàâ³ (÷àñòèíè 3, 4
ñò. 5 ÑÊÓ); íåäîïóñòèì³ñòü äåðæàâíîãî
àáî ³íøîãî âòðó÷àííÿ ó ñ³ìåéíå æèòòÿ
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(ñò. 32); êîæåí ìàº ïðàâî íà äîñòàòí³é
æèòòºâèé ð³âåíü äëÿ ñåáå ³ ñâîº¿ ñ³ì’¿, ùî
âêëþ÷àº äîñòàòíº õàð÷óâàííÿ, îäÿã, æèò-
ëî (ñò. 48); äåðæàâíà îõîðîíà ñ³ì’¿, ìàòå-
ðèíñòâà, áàòüê³âñòâà (ñò. 51); â³äïîâ³äàëü-
í³ñòü çà óòðèìàííÿ òà âèõîâàííÿ ä³òåé-
ñèð³ò ³ ä³òåé, ïîçáàâëåíèõ áàòüê³âñüêîãî
ï³êëóâàííÿ, ïîêëàäàºòüñÿ íà äåðæàâó
(ñò. 52); ð³âí³ñòü ïðàâ ä³òåé íåçàëåæíî â³ä
ïîõîäæåííÿ, à òàêîæ â³ä òîãî, íàðîäæåí³
âîíè ó øëþá³ ÷è ïîçà íèì (ñò. 52); ïåðå-
ñë³äóâàííÿ çà áóäü-ÿêå íàñèëüñòâî íàä
äèòèíîþ òà ¿¿ åêñïëóàòàö³ÿ (ñò. 52); çàáåç-
ïå÷åííÿ ñóäîâîãî çàõèñòó ñóá’ºêò³â ñ³ìåé-
íèõ â³äíîñèí (ñò. 55); äåðæàâíå çàîõî÷åí-
íÿ ³ ï³äòðèìêà áëàãîä³éíèöüêî¿ ä³ÿëü-
íîñò³ ùîäî ä³òåé (ñò. 52).

Êîíñòèòóö³éí³ ïîëîæåííÿ ïîíÿòòÿ
«ñ³ì’ÿ» íàëåæèòü äî ÷èñëà äèñêóñ³éíèõ,
ñêëàäíèõ ³ íåîäíîçíà÷íèõ. Æîäíà êîí-
ñòèòóö³éíà íîðìà, ÿê ³ ñ³ìåéíå çàêîíîäàâ-
ñòâî â ö³ëîìó, í³êîëè íå ì³ñòèëè ïîíÿòòÿ
ñ³ì’¿.

Âðàõîâóþ÷è òîé ôàêò, ùî Îñíîâíèé Çà-
êîí Óêðà¿íè íå ì³ñòèòü ïîíÿòòÿ ñ³ì’¿, Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè 03.06.1999 ð.
ä³éøîâ âèñíîâêó, ùî òàêîãî âèçíà÷åííÿ ÿê
ñ³ì’ÿ íå ³ñíóº, àäæå êîæíå âèçíà÷åííÿ
ñ³ì’¿ íåìèíó÷å âñòóïàº ó ñóïåðå÷í³ñòü ³ç ðå-
àëüíèìè æèòòºâèìè ñèòóàö³ÿìè. Êð³ì òî-
ãî, êîæíà ãàëóçü ïðàâà òëóìà÷èòü öå ïî-
íÿòòÿ ïî-ñâîºìó, ï³äêðåñëþþ÷è ò³ ÷è ³íø³
îçíàêè ñ³ì’¿, ùî íàáóâàþòü ïåâíîãî çíà-
÷åííÿ äëÿ òèõ ÷è ³íøèõ â³äíîñèí [14].

Îòæå, â ïðàâ³ â³äñóòíº ºäèíå ïîíÿòòÿ
ñ³ì’¿ òà ¿¿ ÷ëåí³â. Íà íàø ïîãëÿä, ôîðìó-
ëþâàííÿ ºäèíîãî êîíñòèòóö³éíî îáóìîâ-
ëåíîãî âèçíà÷åííÿ ñ³ì’¿ º íåîáõ³äíèì ³
ìîæëèâèì. Ñïèðàþ÷èñü íà çàãàëüí³ ïî-
íÿòòÿ ñ³ì’¿, ãàëóçåâ³ çàêîíè ïîâèíí³ ëè-
øå íàäàâàòè ÷è íå íàäàâàòè îêðåìèì ¿¿
÷ëåíàì ïåâíèõ ïðàâ òà îáîâ’ÿçê³â. Ïðîòå
ïåðø³ ñïðîáè ùîäî çàêîíîäàâ÷îãî âèçíà-
÷åííÿ ñ³ì’¿ óæå çðîáëåí³ ó ñò. 3 ÑÊÓ. Àëå
ó ö³é íîðì³ çàêîíó ëèøå ñêàçàíî, ùî
ñ³ì’ÿ º ïåðâèííèì òà îñíîâíèì îñåðåäêîì
ñóñï³ëüñòâà.

Òàêå âèçíà÷åííÿ íå º ïðàâîâèì,
îñê³ëüêè âîíî âèð³øóº ëèøå ïèòàííÿ ùî-
äî ì³ñöÿ òà çíà÷åííÿ ñ³ì’¿ â ñóñï³ëüñòâ³.
Òîìó ïåðåâàæíà á³ëüø³ñòü óêðà¿íñüêèõ
íàóêîâö³â-ïðàâíèê³â ôîðìóëþþòü ïîíÿò-

òÿ «ñ³ì’ÿ» íà îñíîâ³ â³äïîâ³äíèõ îçíàê
ñ³ì’¿, ÿê³ ïðîïèñàí³ ó âèùåâêàçàí³é
ñòàòò³. ¯õ ñóäæåííÿ íåð³äêî íåîäíîñòàé-
í³. Þ. ×åðâîíèé çàçíà÷àº, ùî ñ³ì’ÿ — öå
³ñòîðè÷íî âèçíà÷åíà îðãàí³çîâàíà ñîö³-
àëüíà ñï³ëüí³ñòü, çàñíîâàíà íà øëþá³ òà
êðîâíîìó ñïîð³äíåíí³, óñèíîâëåíí³ òà
âçÿòò³ ä³òåé íà âèõîâàííÿ, õàðàêòåðíèìè
îçíàêàìè ÿêî¿ º ñï³ëüíå æèòòÿ ¿¿ ÷ëåí³â,
âçàºìíà ìîðàëüíà òà ìàòåð³àëüíà ï³ä-
òðèìêà ³ âçàºìíå âèõîâàííÿ íèìè îäíå
îäíîãî, íàñàìïåðåä ï³äðîñòàþ÷îãî ïîêî-
ë³ííÿ [13, ñ. 68]. Çà âèçíà÷åííÿì Í. Ãîð-
ä³ºíêî, ñ³ì’ºþ º íå ëèøå îñîáè, ùî ñï³ëü-
íî ïðîæèâàþòü, à é ÷ëåíè ÿêî¿ òðèâàëèé
÷àñ ïåðåáóâàþòü íà â³äñòàí³ ÷åðåç òå, ùî
îäèí àáî îáèäâà áàòüêè ïðàöþþòü çà êîð-
äîíîì [4].

Äåùî ³íø³ ïîãëÿäè íà ñ³ì’þ ÿê ïðàâî-
âó êàòåãîð³þ ñêëàëèñÿ ó ðàäÿíñüê³é þðè-
äè÷í³é íàóö³. Òàê, Â. Áîøêî âèçíà÷àâ
ñ³ì’þ ÿê ñîþç îñ³á, çàñíîâàíèé íà â³ëüíî-
ìó ³ ð³âíîïðàâíîìó øëþá³ ÷è áëèçüê³é
ðîäèííîñò³ (íåð³äêî — íà óñèíîâëåíí³),
³äåéíî ïîâ’ÿçàíèé ç ó÷àñòþ â áóä³âíèöòâ³
êîìóí³çìó, à òàêîæ îá’ºäíàíèé âçàºìíîþ
ìàòåð³àëüíîþ òà ìîðàëüíîþ ï³äòðèìêîþ,
òóðáîòîþ ïðî êîìóí³ñòè÷íå âèõîâàííÿ
ïîòîìñòâà, ùî çä³éñíþºòüñÿ ïðè øèðîê³é
³ çðîñòàþ÷³é äîïîìîç³ äåðæàâè ³ íàä³ëå-
íèé â³äïîâ³äíèìè ïðàâàìè ³ îáîâ’ÿçêàìè
[15, ñ. 89]. Â. Ðÿñåíöåâ ââàæàº, ùî ñ³ì’þ
â þðèäè÷íîìó ñåíñ³ ìîæíà âèçíà÷èòè ÿê
êîëî îñ³á, ïîâ’ÿçàíèõ ïðàâàìè ³ îáîâ’ÿç-
êàìè, ùî âèïëèâàþòü ç³ øëþáó, ðîäèííî-
ñò³, óñèíîâëåííÿ ÷è ³íøî¿ ôîðìè ïðèé-
íÿòòÿ ä³òåé íà âèõîâàííÿ, ÿêå ïîêëèêàíå
ñïðèÿòè çì³öíåííþ ³ ðîçâèòêó ñ³ìåéíèõ
â³äíîñèí íà ïðèíöèïàõ êîìóí³ñòè÷íî¿
ìîðàë³ [16, ñ. 45]. Íà äóìêó Ã. Ìàòâººâà,
ñ³ì’ÿ — öå çàñíîâàíå íà øëþá³ ÷è ðîäèí-
íîñò³ îá’ºäíàííÿ îñ³á, ïîâ’ÿçàíèõ ì³æ ñî-
áîþ îñîáèñòèìè ³ ìàéíîâèìè ïðàâàìè òà
îáîâ’ÿçêàìè, ìîðàëüíîþ ³ ìàòåð³àëüíîþ
ñï³ëüí³ñòþ ³ ï³äòðèìêîþ, âåäåííÿì ñï³ëü-
íîãî ãîñïîäàðñòâà ³ êîìóí³ñòè÷íèì âèõî-
âàííÿì ä³òåé [17, ñ. 42].

Ïðîòå âñ³ ö³ òðàêòóâàííÿ ìàþòü ºäèíå
äîêòðèíàëüíå óçàãàëüíåííÿ: ñ³ì’ÿ — öå
ñîþç îñ³á. Òîìó íà êîíñòèòóö³éíîìó ð³âí³
äîö³ëüíî ñ³ì’þ ñïðèéìàòè ÿê þðèäè÷íèé
çâ’ÿçîê ì³æ íîñ³ÿìè êîíñòèòóö³éíèõ
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ïðàâ ³ îáîâ’ÿçê³â (ì³æ ïîäðóææÿì, áàòü-
êàìè ³ ä³òüìè (ñò. 51 Êîíñòèòóö³¿ Óêðà¿-
íè); ì³æ óñèíîâëþâà÷àìè òà óñèíîâëåíè-
ìè (ñò. 52 Êîíñòèòóö³¿ Óêðà¿íè).

Ðîçêðèâàþ÷è êîíñòèòóö³éí³ ïîëîæåí-
íÿ ïîíÿòòÿ «ñ³ì’ÿ», äîö³ëüíî ï³äêðåñëè-
òè, ùî éîãî êëàñè÷íîþ ñêëàäîâîþ º ñôåðà
ñ³ìåéíèõ ïðàâîâ³äíîñèí. Ñ³ìåéí³ ïðàâî-
â³äíîñèíè âàðòî ñïðèéìàòè ÿê ñóñï³ëüí³
â³äíîñèíè, âðåãóëüîâàí³ íîðìàìè ñ³ìåé-
íîãî ïðàâà, ó÷àñíèêè ÿêèõ ïîâ’ÿçàí³ ìàé-
íîâèìè òà îñîáèñòèìè íåìàéíîâèìè ïðà-
âàìè ³ îáîâ’ÿçêàìè, à òàêîæ âèíèêàþòü ç
ïðèâîäó âñòóïó â øëþá ô³çè÷íèõ îñ³á;
äåðæàâíî¿ ðåºñòðàö³¿ óêëàäåííÿ øëþáó;
âèçíàííÿ øëþáó íåä³éñíèì; ðîç³ðâàííÿ
øëþáó; íàðîäæåííÿ, ðåºñòðàö³¿, âèõîâàí-
íÿ, óñèíîâëåííÿ äèòèíè; âèÿâëåííÿ òà
âëàøòóâàííÿ ä³òåé, ÿê³ îïèíèëèñÿ áåç
ï³êëóâàííÿ áàòüê³â; ìàòåð³àëüíèõ (ìàé-
íîâèõ) ³ íåìàòåð³àëüíèõ (îñîáèñòèõ íå-
ìàéíîâèõ) áëàã.

Âñ³ ïåðåðàõîâàí³ ï³äñòàâè âèçíà÷åí³
Êîíñòèòóö³ºþ Óêðà¿íè ëèøå îïîñåðåäêî-
âàíî, âèõîäÿ÷è ç òîãî, ùî: øëþá ´ðóí-
òóºòüñÿ íà â³ëüí³é çãîä³ æ³íêè ³ ÷îëîâ³êà
(÷. 1 ñò. 51 Êîíñòèòóö³¿ Óêðà¿íè); áàòüêè
çîáîâ’ÿçàí³ óòðèìóâàòè ä³òåé äî ¿õ ïîâíî-
ë³òòÿ, à ïîâíîë³òí³ ä³òè çîáîâ’ÿçàí³ ï³ê-
ëóâàòèñÿ ïðî ñâî¿õ íåïðàöåçäàòíèõ áàòü-
ê³â (÷. 2 ñò. 51 Êîíñòèòóö³¿ Óêðà¿íè);
óòðèìàííÿ òà âèõîâàííÿ ä³òåé-ñèð³ò ³
ä³òåé, ïîçáàâëåíèõ áàòüê³âñüêîãî ï³êëó-
âàííÿ, ïîêëàäàºòüñÿ íà äåðæàâó (÷. 3
ñò. 52 Êîíñòèòóö³¿ Óêðà¿íè).

Ïðîòå ó ÑÊÓ, êð³ì ïåðåðàõîâàíèõ âè-
ùå ï³äñòàâ, âèçíà÷åíî, ùî ñ³ìåéí³ ïðàâî-
â³äíîñèíè âèíèêàþòü ÷åðåç «³íø³ ï³äñòà-
âè, ÿê³ íå çàáîðîíåí³ çàêîíîì òà íå
ñóïåðå÷àòü ìîðàëüíèì çàñàäàì ñóñï³ëü-
ñòâà» (÷. 4 ñò. 3 ÑÊÓ). Îòæå, ÑÊÓ íå ì³ñ-
òèòü âè÷åðïíîãî ïåðåë³êó ï³äñòàâ âèíèê-
íåííÿ ñ³ì’¿. Òîìó ñ³ì’þ ñêëàäàþòü íå
ò³ëüêè îñîáè, ÿê³, íàïðèêëàä, áóäóþòü
ñâî¿ â³äíîñèíè íà îñíîâ³ çàðåºñòðîâàíîãî
øëþáó àáî êðîâíîãî ñïîð³äíåííÿ, óñèíîâ-
ëåííÿ, à é íà ³íøèõ ï³äñòàâàõ, íå çàáîðî-
íåíèõ çàêîíîì ³ òàêèõ, ùî íå ñóïåðå÷àòü
ìîðàëüíèì çàñàäàì ñóñï³ëüñòâà.

Òàê³ ï³äñòàâè ñòâîðåííÿ ñ³ì’¿ âèçíà÷à-
þòüñÿ îêðåìî ó êîæíîìó êîíêðåòíîìó
âèïàäêó. Öå ìîæå áóòè, íàïðèêëàä, ïðè-

éíÿòòÿ äèòèíè íà âèõîâàííÿ ó ñ³ì’þ àáî
ïðîæèâàííÿ ÷îëîâ³êà ³ äðóæèíè â íåçà-
ðåºñòðîâàíîìó øëþá³. Òàêèé «ôàêòè÷-
íèé øëþá» â³äð³çíÿºòüñÿ â³ä «çàêîííîãî»
ëèøå àêòîì äåðæàâíî¿ ðåºñòðàö³¿. Õî÷à
âèìîãà ùîäî ñï³ëüíîãî ïðîæèâàííÿ â çà-
ðåºñòðîâàíîìó øëþá³ íå º êîíñòèòóö³é-
íîþ, à ó ôàêòè÷íîìó øëþá³ — º éîãî ñóò-
í³ñòþ. Ó çâ’ÿçêó ç öèì ìîæíà ñòâåð-
äæóâàòè, ùî çàðåºñòðîâàíèé øëþá ³íêî-
ëè ìåíøå ñõîæèé íà ñ³ì’þ, í³æ ôàêòè÷-
íèé, ÿêèé á³ëüø â³äïîâ³äàº ¿¿ îçíàêàì.

Òàêèì ÷èíîì, äî ÷ëåí³â ñ³ì’¿, â ïåðøó
÷åðãó, íàëåæàòü ïîäðóææÿ, áàòüêè i
ä³òè, ÿê³, çà çàãàëüíèì ïðàâèëîì, ñêëàäà-
þòü ÿäðî ñ³ìåéíîãî ñîþçó. Ïîäàëüøå êî-
ëî ÷ëåí³â ñ³ì’¿ ìîæå âàð³þâàòèñÿ çàëåæ-
íî â³ä îáñòàâèí, ïî÷èíàþ÷è â³ä íàé-
áëèæ÷èõ êðîâíèõ ðîäè÷³â (âèñõ³äíèõ,
íèçõ³äíèõ i ïîá³÷íèõ ë³í³é ñïîð³äíåíîñò³)
i çàê³í÷óþ÷è îñîáàìè, ÿê³ ñï³ëüíî ïðî-
æèâàþòü ÿê ÷ëåíè ñ³ì’¿. Òîìó âèçíà÷èòè
ó Êîíñòèòóö³¿ Óêðà¿íè âè÷åðïíèé ïå-
ðåë³ê ï³äñòàâ ñòâîðåííÿ ñ³ì’¿ íåäîö³ëüíî.

Â³ò÷èçíÿí³ äîñë³äíèêè, êð³ì ïîíÿòòÿ
«ñ³ìåéí³ ïðàâîâ³äíîñèíè» [3—5; 7—9;
12; 13; 19], øèðîêî âæèâàþòü, ùå é ïî-
íÿòòÿ «øëþáíî-ñ³ìåéí³ ïðàâîâ³äíîñè-
íè». ²ñíóâàííÿ îáîõ äåô³í³ö³é ìîæíà ïî-
ÿñíèòè íåùîäàâíüîþ íàÿâí³ñòþ ó ïðà-
âîâîìó ïîë³ Óêðà¿íè äâîõ êîäåêñ³â: Êî-
äåêñó ïðî øëþá òà ñ³ì’þ Óêðà¿íè 1969 ð.
òà ÑÊÓ 2002 ð., ÿêèé íàáðàâ ÷èííîñò³ ç
1 ñ³÷íÿ 2004 ð. Ó Êîäåêñ³ 1969 ð. øëþáí³
òà ñ³ìåéí³ â³äíîñèíè áóëè ñòðóêòóðíî â³ä-
ä³ëåí³ (Ðîçä³ë II ìàâ íàçâó «Øëþá», à
Ðîçä³ë ²²² — «Ñ³ì’ÿ»), õî÷à äëÿ öüîãî íå
áóëî äîñòàòí³õ ï³äñòàâ, àäæå ïîäðóæ-
æÿ — öå òàêîæ ñ³ì’ÿ. Õèáíà ñòðóêòóðà
öüîãî Êîäåêñó áóëà ïðåäìåòîì ñïðàâåäëè-
âî¿ êðèòèêè.

Äî òîãî æ, ÿêùî ïðîàíàë³çóâàòè ïî-
íÿòòÿ «øëþáíî-ñ³ìåéí³ ïðàâîâ³äíîñè-
íè», òî íà ïåðøèé ïëàí âèâîäèòüñÿ ³í-
ñòèòóò øëþáó ÿê îñíîâíà ï³äñòàâà
âèíèêíåííÿ ñ³ìåéíèõ ïðàâîâ³äíîñèí. Öå
îçíà÷àº, ùî ðåºñòðàö³ÿ øëþáó º âè-
ð³øàëüíèì þðèäè÷íèì ôàêòîì ó âèíèê-
íåíí³ ñ³ìåéíèõ ïðàâîâ³äíîñèí, à îòæå, äî
ïåâíî¿ ì³ðè, í³âåëþþòüñÿ ³íø³ ï³äñòàâè
âèíèêíåííÿ ñ³ìåéíèõ ïðàâîâ³äíîñèí (ðî-
äèíí³ñòü, óñèíîâëåííÿ òà ³íø³ ôîðìè
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âëàøòóâàííÿ ä³òåé, ïîçáàâëåíèõ áàòü-
ê³âñüêîãî ï³êëóâàííÿ òîùî).

Òîìó, íà íàøó äóìêó, ïðîâåäåííÿ ìå-
æ³ ì³æ øëþáîì òà ñ³ì’ºþ º íå ëèøå íå-
ìîæëèâèì, à é ïîçáàâëåíèì ùîíàéìåí-
øîãî ñåíñó. Á³ëüø äîö³ëüíèì º çàñòî-
ñóâàííÿ ðîäîâîãî ïîíÿòòÿ «ñ³ìåéí³ ïðà-
âîâ³äíîñèíè», áåç âêàç³âêè íà äîì³íóþ÷ó
ðîëü øëþáó ó ¿õ âèíèêíåíí³.

Âèùåñêàçàíå äàëî ìîæëèâ³ñòü ñôîðìó-
ëþâàòè âëàñí³ âèçíà÷åííÿ ïîíÿòü «ñ³-
ìåéí³ ïðàâîâ³äíîñèíè» òà «ñ³ì’ÿ»:
à) ñ³ìåéí³ ïðàâîâ³äíîñèíè — öå «ñóñï³ëü-
í³ â³äíîñèíè, ùî óðåãóëüîâàí³ íîðìàìè
Êîíñòèòóö³¿ òà ñ³ìåéíèì çàêîíîäàâñòâîì,
ó÷àñíèêè ÿêèõ º íîñ³ÿìè ñóá’ºêòèâíèõ
ïðàâ ³ þðèäè÷íèõ îáîâ’ÿçê³â, ùî âèíèêà-
þòü ³ç øëþáó, íàðîäæåííÿ äèòèíè òà ¿¿
âèõîâàííÿ, ñïîð³äíåííÿ, óñèíîâëåííÿ òà
íà ³íøèõ ï³äñòàâàõ, íå çàáîðîíåíèõ çàêî-
íîì ³ òàêèõ, ùî íå ñóïåðå÷àòü ìîðàëüíèì
çàñàäàì ñóñï³ëüñòâà»; á) «ñ³ì’ÿ — öå
îñíîâíèé îñåðåäîê ñóñï³ëüñòâà, ùî ñêëà-
äàºòüñÿ ç êîëà îñ³á (íîñ³¿â êîíñòèòóö³é-
íèõ ïðàâ ³ îáîâ’ÿçê³â), ïðàâîâ³äíîñèíè
ì³æ ÿêèìè â³äïîâ³äàþòü ñïåöèô³÷íèì
îçíàêàì ñ³ì’¿, ´ðóíòóþòüñÿ íà çàêîííèõ
ï³äñòàâàõ, ùî âàð³þþòüñÿ çàëåæíî âiä îá-
ñòàâèí ç óðàõóâàííÿì ìîðàëüíèõ çàñàä
ñóñï³ëüñòâà».

Ïðåäìåòîì äîñë³äæåííÿ º íå ëèøå
ñ³ì’ÿ, à é øëþá. Àëå ïðîâåäåííÿ ìåæ³
ì³æ øëþáîì ³ ñ³ì’ºþ íå ëèøå º íåìîæëè-
âèì, à é ïîçáàâëåíå ñåíñó.

ªäèíî¿ êîíöåïö³¿ ïîíÿòòÿ «øëþá» ñå-
ðåä íàóêîâö³â íåìàº. Áàãàòî â÷åíèõ, çî-
êðåìà Ì. Àíòîêîëüñüêà [1], Â. Äàíèë³í
[6], Ñ. Ðåóòîâ [6], Ë. Ôåäèíÿê, Ã. Ôåäè-
íÿê [12], ðîçãëÿäàþòü øëþá ÿê
öèâ³ëüíî-ïðàâîâó óãîäó. ²íø³ íàóêîâö³,
çîêðåìà Ñ. ²íäè÷åíêî, Â. Ãîïàí÷óê, íàãî-
ëîøóþòü íà òîìó, ùî øëþá — öå ñîþç, à
íå äîãîâ³ð ³ íå óãîäà [5, ñ. 72—73]. Êîì-
ïðîì³ñíèì âàð³àíòîì ó öüîìó âèïàäêó º
äóìêà Ñ. Ôóðñè, ÿêà âèçíà÷àº øëþá ÿê
ñîþç ÷îëîâ³êà ³ æ³íêè ³ îäíî÷àñíî — «äî-
ãîâ³ð» [8, ñ. 7]. Òàêèé âèñíîâîê íàóêî-
âåöü çðîáèâ íà îñíîâ³ òîãî, ùî øëþá ïî-
ðîäæóº ïåâí³ îáîâ’ÿçêè, íåâèêîíàííÿ
ÿêèõ ïðèçâîäèòü äî öèâ³ëüíî¿, à ³íîä³ é
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Òàêà â³ä-
ïîâ³äàëüí³ñòü ïðèòàìàííà ëèøå ïðàâî÷è-

íàì. Ó ìóñóëüìàíñüêèõ êðà¿íàõ öå îáî-
â’ÿçîê ïîäðóæíüî¿ â³ðíîñò³, íåâèêîíàííÿ
ÿêîãî ïåðåäáà÷àº ïîçáàâëåííÿ âîë³ íà
ñòðîê äî 15 ðîê³â; àáî îáîâ’ÿçîê ÷îëîâ³êà
ìàòåð³àëüíî óòðèìóâàòè ñâîþ äðóæèíó,
ïðè÷îìó íà ð³âí³, íå íèæ÷îìó çà òîé, íà
ÿêîìó ¿¿ óòðèìóâàâ áàòüêî, ùî òàêîæ ï³ä-
êîíòðîëüíå äåðæàâ³ [18, ñ. 102—104].
Ç. Ðîìîâñüêà, âðàõîâóþ÷è áåçïîñåðåäíþ
ó÷àñòü äåðæàâè â ïðîöåñ³ óêëàäàííÿ
øëþáó, âèçíà÷àº øëþá âñå æ òàêè ÿê
óãîäó, à íå ïðîñòî ñîþç, àëå, çâàæàþ÷è íà
ñïåöèô³êó óãîäè, íàçèâàº ¿¿ ñ³ìåéíî-ïðà-
âîâîþ [10]. Þ. ×åðâîíèé òàêîæ íå â³äíî-
ñèòü øëþá äî öèâ³ëüíî-ïðàâîâèõ ïðàâî-
÷èí³â ³ ïîÿñíþº öå òèì, ùî øëþá ÿê
ïðàâî÷èí ñïðÿìîâàíèé, ó ïåðøó ÷åðãó,
íà ñòâîðåííÿ ñ³ì’¿, à íå íà âèíèêíåííÿ,
çì³íó òà ïðèïèíåííÿ öèâ³ëüíî-ïðàâîâèõ
ïðàâîâ³äíîñèí [13, ñ. 54]. Íà íàøó äóì-
êó, ïîíÿòòÿ ñ³ì’¿ îõîïëþº íå ëèøå
ì³æëþäñüê³ â³äíîñèíè, à é þðèäè÷í³ àñ-
ïåêòè ³ íåçàëåæíî â³ä âîë³ ó÷àñíèê³â (ïî-
äðóææÿ) ïîðîäæóº ïåâíèé îáñÿã ïðàâ ³
îáîâ’ÿçê³â ÿê ùîäî îäèí äî îäíîãî, òàê ³
ùîäî ³íøèõ îñ³á. À ìîæëèâ³ñòü äâîõ ëþ-
äåé ïðîæèâàòè ðàçîì ³ñíóº é áåç ðåºñòðà-
ö³¿ â îðãàíàõ ÐÀÖÑ.

Ïðèíöèïîâèìè ïîëîæåííÿìè Êîíñòè-
òóö³¿ Óêðà¿íè º òå, ùî øëþá ´ðóíòóºòüñÿ
íà â³ëüí³é çãîä³ æ³íêè ³ ÷îëîâ³êà; êîæåí
³ç ïîäðóææÿ ìàº ð³âí³ ïðàâà é îáîâ’ÿçêè
â øëþá³ é ñ³ì’¿ (ñò. 51). Ö³ ïîëîæåííÿ çà-
êð³ïëåí³ ó ÷. 1 ñò. 21 ÑÊÓ, äå óïåðøå
äàºòüñÿ çàêîíîäàâ÷å âèçíà÷åííÿ øëþáó:
«Øëþá — öå ñ³ìåéíèé ñîþç æ³íêè òà ÷î-
ëîâ³êà, çàðåºñòðîâàíèé ó äåðæàâíîìó îð-
ãàí³ ðåºñòðàö³¿ àêò³â öèâ³ëüíîãî ñòàíó».

Íà ñó÷àñíîìó åòàï³ ñåðåä þðèñò³â àê-
òèâíî òðèâàº äèñêóñ³ÿ ç ïðèâîäó òîãî, ÷è
ââàæàòè ñóá’ºêòàìè øëþáíèõ â³äíîñèí
îñ³á, ÿê³ þðèäè÷íî íå º ïîäðóææÿì, à
ëèøå ìåøêàþòü ðàçîì, àäæå ç þðèäè÷íî¿
òî÷êè çîðó «øëþáîì º ñ³ìåéíèé ñîþç
æ³íêè òà ÷îëîâ³êà, çàðåºñòðîâàíèé ó äåð-
æàâíîìó îðãàí³ ðåºñòðàö³¿ àêò³â öèâ³ëü-
íîãî ñòàíó» (÷. 1 ñò. 21 ÑÊÓ). Îòæå,
ö³ëêîì ëîã³÷íî é îá´ðóíòîâàíî, ùî
ñóá’ºêòàìè øëþáíèõ â³äíîñèí º ëèøå ïî-
äðóææÿ, øëþá ÿêèõ çàðåºñòðîâàíî â îð-
ãàíàõ ÐÀÖÑ. Îäíàê ñëóøíå çàóâàæåííÿ ç
öüîãî ïðèâîäó ðîáèòü Ñ. Ôóðñà, âêàçóþ÷è
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íà íåâ³äïîâ³äí³ñòü îäíèõ íîðì ÑÊÓ ³í-
øèì, ùî óíåìîæëèâëþº ÷³òêå ðîçìåæó-
âàííÿ øëþáíèõ â³äíîñèí â³ä ïîä³áíèõ äî
íèõ: «...ñò. 74 ÑÊÓ «Ïðàâî íà ìàéíî æ³í-
êè òà ÷îëîâ³êà, ÿê³ ïðîæèâàþòü îäí³ºþ
ñ³ì’ºþ, àëå íå ïåðåáóâàþòü ó øëþá³ ì³æ
ñîáîþ» ïîòðàïëÿº äî ãëàâè 8 ÑÊÓ, ÿêà
ïðèñâÿ÷åíà ïðàâó ñï³ëüíî¿ âëàñíîñò³ ïîä-
ðóææÿ, ôàêòè÷íî çð³âíþþ÷è ¿õ ó ïðàâàõ
[8, ñ. 96—97]. Îòæå, â ÑÊÓ äîïóñêàºòüñÿ
ìîæëèâ³ñòü âèíèêíåííÿ ñ³ìåéíèõ â³äíî-
ñèí íå ò³ëüêè íà ï³äñòàâ³ øëþáó, à é áåç
â³äïîâ³äíî¿ ðåºñòðàö³¿ øëþáó.

Äëÿ òîãî ùîá ïîêàçàòè ïîä³áí³ñòü òà-
êèõ â³äíîñèí äî øëþáíèõ, ïðîïîíóºòüñÿ
çàêð³ïèòè òåðì³í «ôàêòè÷í³ øëþáí³ â³ä-
íîñèíè», ÿêèì çàðåºñòðîâàí³ â³äíîñèíè
áóäóòü â³äîêðåìëþâàòèñÿ â³ä íåçàðåº-
ñòðîâàíèõ. Ðîçêðèâàþ÷è öåé òåðì³í, ñë³ä
äîòðèìóâàòèñÿ ìîðàëüíèõ çàñàä ñóñï³ëü-
ñòâà ³ áóêâàëüíîãî çì³ñòó íîðì çàêîíîäàâ-
ñòâà. Îòæå, «ôàêòè÷í³ øëþáí³ â³äíîñè-
íè» — öå â³äíîñèíè ç ïðèâîäó ñï³ëüíî
íàáóòîãî ìàéíà òà âçàºìíîãî óòðèìàííÿ
ì³æ æ³íêîþ òà ÷îëîâ³êîì, ÿê³ ïðîæèâà-
þòü îäí³ºþ ñ³ì’ºþ, íå ïåðåáóâàþòü ó
øëþá³ ì³æ ñîáîþ òà â áóäü-ÿêîìó ³íøîìó
øëþá³, àëå äîïóñòèìèì º âèïàäîê, êîëè
îäèí ç íèõ ÷è îáèäâà çíàõîäÿòüñÿ â ³íøî-
ìó øëþá³, îäíàê ¿õ ïîäðóæí³ â³äíîñèíè
ïðèïèíåí³.

Âèçíà÷àëüíîþ äëÿ êîíñòèòóö³éíî-ïðà-
âîâîãî ðåãóëþâàííÿ øëþáó ³ ñ³ì’¿ º äî-
ñë³äæåííÿ òåîðåòè÷íèõ îñíîâ äåðæàâíî¿
ñ³ìåéíî¿ ïîë³òèêè (ÄÑÏ), àäæå Êîíñòèòó-
ö³ÿ Óêðà¿íè º äæåðåëîì äåðæàâíî¿ ïî-
ë³òèêè, íà îñíîâ³ ÿêî¿ çàêëàäàþòüñÿ
ñ³ìåéí³ ö³ííîñò³, ÿê³ ïîêëèêàíà çàáåçïå-
÷óâàòè äåðæàâà. Áåç öüîãî ïîë³òèêà çàëè-
øàòèìåòüñÿ ëèøå ñóêóïí³ñòþ õàîòè÷íèõ
ä³é, ³í³ö³éîâàíèõ ñóá’ºêòèâíèìè ìîòèâà-
ìè îêðåìèõ ïîë³òèê³â ÷è ïîë³òè÷íèõ ñèë.
Ïðè öüîìó âàðòî ïàì’ÿòàòè, ùî îñíîâí³
ñóñï³ëüí³ ³íòåðåñè çàâæäè ïîâèíí³ áóòè
ïîâ’ÿçàí³ ç ñèñòåìîþ ïðàâ ³ ñâîáîä ãðîìà-
äÿí äåðæàâè, êîòð³ íå ëèøå ôîðìàëüíî
ô³êñóþòüñÿ â Êîíñòèòóö³¿, à é ìàþòü ðå-
àëüíî çàáåçïå÷óâàòèñü íåþ ÿê ïðàâîâèì
àêòîì íàéâèùî¿ þðèäè÷íî¿ ñèëè, ÿêîìó
âëàñòèâà îçíàêà ïðÿìî¿ ³ìïåðàòèâíî¿ ä³¿
(ñò. 8 Êîíñòèòóö³¿ Óêðà¿íè).

Çà çàóâàæåííÿì Ã. Êðèøòàëü, ÄÑÏ º

êîí÷å íåîáõ³äíîþ, òîìó ùî áåç íå¿ íå ³ñ-
íóº ñîö³àëüíà ñïðàâåäëèâ³ñòü â äåðæàâ³
[9, ñ. 1]. Öþ ñïðàâåäëèâ³ñòü çàáåçïå÷óº
äåðæàâà, ïîñèëàþ÷èñü íà êîíñòèòóö³é-
íèé îáîâ’ÿçîê, ùî âèçíà÷åíèé ó ñò. 51
Êîíñòèòóö³¿ Óêðà¿íè, äå ñ³ì’ÿ, äèòèí-
ñòâî, ìàòåðèíñòâî ³ áàòüê³âñòâî îõîðîíÿ-
þòüñÿ äåðæàâîþ. Ïðîòå ÄÑÏ ÿê ñàìîñò³é-
íà ãàëóçü äåðæàâíî¿ ïîë³òèêè, ³íîä³
ñóïåðå÷èòü Êîíñòèòóö³¿ Óêðà¿íè, àäæå
âîíà íå ìàº äîñòàòíüîãî çàêîíîäàâ÷îãî
ðåãóëþâàííÿ — çàêîíîäàâñòâî ðåãóëþº
çäåá³ëüøîãî ñ³ìåéí³ ïðàâà ãðîìàäÿí, à
ïîíÿòòÿ «äåðæàâíà ñ³ìåéíà ïîë³òèêà» â
äåðæàâíèõ äîêóìåíòàõ ïðàêòè÷íî íå âè-
êîðèñòîâóþòüñÿ.

Ïåðø³ ñó÷àñí³ ðîáîòè ç ïðîáëåìàòèêè
ÄÑÏ íàëåæàòü â³ò÷èçíÿíèì â÷åíèì:
Ë. Êóëà÷îê [20], Â. Êóöåíêó [21], Å. Ë³áà-
íîâ³é [22], Î. Ïàë³é [22], Â. Ñêóðàò³â-
ñüêîìó [22]. Îäíàê, ÿê ñëóøíî çàçíà÷àº
². Ñåìåíåöü–Îðëîâà, âîíè íåäîñòàòíüî òå-
îðåòè÷íî, ³íîä³ ³ çîâñ³ì ïîâåðõîâî, âè-
ñâ³òëþâàëè ïèòàííÿ ÄÑÏ [11].

Ó ðåçóëüòàò³ óçàãàëüíåííÿ âèçíà÷åíü
íàóêîâö³â [20; 22—25] ÄÑÏ äîö³ëüíî
òðàêòóâàòè ÿê êîìïëåêñíó ñèñòåìó çà-
õîä³â äåðæàâè òà ³íøèõ ñóá’ºêò³â ïî-
ë³òèêè, ùî ñïðÿìîâàí³ íà çì³öíåííÿ îñ-
íîâíèõ ôóíêö³é ñ³ì’¿. Ñïåöèô³êà òàêî¿
ïîë³òèêè ïîëÿãàº ó ñîë³äàðíîìó õàðàê-
òåð³ âçàºìèí ì³æ äåðæàâîþ òà ³íøèìè
ñóá’ºêòàìè ÄÑÏ (ãðîìàäñüêèìè îðãà-
í³çàö³ÿìè, áëàãîä³éíèìè ôîíäàìè, ðå-
ë³ã³éíèìè ãðîìàäàìè) çà ïðèíöèïîì
«îäèí çà âñ³õ ³ âñ³ çà îäíîãî». Îòæå, íà-
ìè çàïðîïîíîâàíà ïðèíöèïîâî íîâà ³äåî-
ëîã³ÿ çàáåçïå÷åííÿ ÄÑÏ, ÿêà ´ðóíòóºòü-
ñÿ íà ñîë³äàðíèõ ñòîñóíêàõ ñóá’ºêò³â
ÄÑÏ, çàì³ñòü íèí³ ³ñíóþ÷èõ ïàòåðíà-
ë³ñòñüêèõ â³äíîñèí, ùî çàñíîâàí³ íà çà-
ñòóïíèöòâ³, îï³ö³ ³ êîíòðîë³ ç áîêó äåð-
æàâè çà ïðîöåñàìè, ùî â³äáóâàþòüñÿ ó
ñ³ì’¿ (àíàëîã³÷íî êîíòðîëþ çà ä³òüìè ç
áîêó áàòüêà â ïàòð³àðõàëüí³é ñ³ì’¿).

Íà âèêîíàííÿ ïîñòàâëåíèõ ó ñòàòò³ çà-
âäàíü âñòàíîâëåíî, ùî:

— æîäíà êîíñòèòóö³éíà íîðìà, ÿê ³
ñ³ìåéíå çàêîíîäàâñòâî â ö³ëîìó, í³êîëè
íå ì³ñòèëà ïîíÿòòÿ «ñ³ì’ÿ». Ïðîòå ïåðø³
ñïðîáè ùîäî çàêîíîäàâ÷îãî âèçíà÷åííÿ
ñ³ì’¿ çðîáëåí³ ó ñò. 3 ÑÊÓ. Àëå òàêå âè-
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çíà÷åííÿ íå º ïðàâîâèì, îñê³ëüêè âîíî
âèð³øóº ëèøå ïèòàííÿ ùîäî ì³ñöÿ òà
çíà÷åííÿ ñ³ì’¿ â ñóñï³ëüñòâ³. Òîìó äîö³ëü-
íî ôîðìóëþâàòè ïîíÿòòÿ «ñ³ì’ÿ» íà îñíî-
â³ â³äïîâ³äíèõ îçíàê ñ³ì’¿;

— íà êîíñòèòóö³éíîìó ð³âí³ ñ³ì’ÿ âè-
çíàºòüñÿ ÿê þðèäè÷íèé çâ’ÿçîê ì³æ
íîñ³ÿìè êîíñòèòóö³éíèõ ïðàâ ³ îáîâ’ÿçê³â
(ì³æ ïîäðóææÿì, áàòüêàìè ³ ä³òüìè
(ñò. 51 Êîíñòèòóö³¿ Óêðà¿íè), òîìó îäíà
îñîáà í³ÿê íå ìîæå áóòè ñ³ì’ºþ («îñåðåä-
êîì» ñóñï³ëüñòâà), äî òîãî æ, ¿¿ ïðàâîâà
ñóòí³ñòü íå â³äïîâ³äàº âèçíà÷åíèì ó ÑÊÓ
îñíîâíèì îçíàêàì ñ³ì’¿: ñï³ëüíîìó ïðî-
æèâàííþ òà ïîáóòó, íàÿâíîñò³ âçàºìíèõ
ñ³ìåéíèõ ïðàâ òà îáîâ’ÿçê³â, óñèíîâëþâà-
÷à òà óñèíîâëåíèõ, áî íåìàº äðóãî¿ ñòîðî-
íè ïðàâîâ³äíîñèí (ñò. 52 Êîíñòèòóö³¿
Óêðà¿íè). Òîìó çàïðîïîíîâàíî âèêëþ÷è-
òè ÷. 3 ç³ ñò. 3 ÑÊÓ «ïðàâà ÷ëåíà ñ³ì’¿ ìàº
îäèíîêà îñîáà» ÿê òàêó, ùî íå â³äïîâ³äàº
êîíñòèòóö³éí³é ñóò³ ñ³ì’¿;

— âèçíà÷èòè âè÷åðïíèé ïåðåë³ê ï³ä-
ñòàâ ñòâîðåííÿ ñ³ì’¿ ó Êîíñòèòóö³¿ Óêðà¿-
íè íåäîö³ëüíî, àäæå ó êîæíîìó êîíêðåò-
íîìó âèïàäêó âîíè ð³çí³. Êîíñòèòóö³ºþ
Óêðà¿íè ëèøå îïîñåðåäêîâàíî âèçíà÷åí³
ï³äñòàâè âèíèêíåííÿ ñ³ìåéíèõ ïðàâîâ³ä-
íîñèí, âèõîäÿ÷è ç òîãî, ùî øëþá ´ðóí-
òóºòüñÿ íà â³ëüí³é çãîä³ æ³íêè ³ ÷îëîâ³êà
(÷. 1 ñò. 51 Êîíñòèòóö³¿ Óêðà¿íè); áàòüêè
çîáîâ’ÿçàí³ óòðèìóâàòè ä³òåé äî ¿õ ïîâíî-
ë³òòÿ, à ïîâíîë³òí³ ä³òè çîáîâ’ÿçàí³ ï³ê-
ëóâàòèñÿ ïðî ñâî¿õ íåïðàöåçäàòíèõ áàòü-
ê³â (÷. 2 ñò. 51 Êîíñòèòóö³¿ Óêðà¿íè);
óòðèìàííÿ òà âèõîâàííÿ ä³òåé-ñèð³ò ³
ä³òåé, ïîçáàâëåíèõ áàòüê³âñüêîãî ï³êëó-

âàííÿ, ïîêëàäàºòüñÿ íà äåðæàâó (÷. 3
ñò. 52 Êîíñòèòóö³¿ Óêðà¿íè);

— âèêîðèñòàííÿ òåðì³íà «øëþáíî-
ñ³ìåéí³ â³äíîñèíè» ïîçáàâëåíå ùîíàéìåí-
øîãî ñåíñó, àäæå òàêå òðàêòóâàííÿ:
à) ïðîâîäèòü ìåæó ì³æ øëþáîì òà ñ³ì’ºþ;
á) íà ïåðøèé ïëàí âèâîäèòü ³íñòèòóò
øëþáó ÿê âèð³øàëüíèé þðèäè÷íèé ôàêò
ó âèíèêíåíí³ ñ³ìåéíèõ ïðàâîâ³äíîñèí, ùî
í³âåëþº ³íø³ ï³äñòàâè âèíèêíåííÿ
ñ³ìåéíèõ ïðàâîâ³äíîñèí (ðîäèíí³ñòü, óñè-
íîâëåííÿ òà ³íø³ ôîðìè âëàøòóâàííÿ
ä³òåé, ïîçáàâëåíèõ áàòüê³âñüêîãî ï³êëó-
âàííÿ, òîùî). Òîìó äîö³ëüíèì º çàñòîñó-
âàííÿ ðîäîâîãî ïîíÿòòÿ «ñ³ìåéí³ ïðàâî-
â³äíîñèíè», áåç âêàç³âêè íà äîì³íóþ÷ó
ðîëü øëþáó ó ¿õ âèíèêíåíí³;

— ó ñèñòåìó äîêòðèíàëüíèõ ïîíÿòü
äîö³ëüíî ââåñòè óäîñêîíàëåí³ âèçíà÷åííÿ
òåðì³í³â «ñ³ìåéí³ ïðàâîâ³äíîñèíè»,
«ñ³ì’ÿ», «ôàêòè÷í³ øëþáí³ â³äíîñèíè»,
ùî â³äïîâ³äàþòü âèìîãàì êîíñòè-
òóö³éíî-ïðàâîâèõ íîðì;

— Êîíñòèòóö³ÿ Óêðà¿íè º ëèøå äæåðå-
ëîì äåðæàâíî¿ ïîë³òèêè, íà îñíîâ³ ÿêî¿
çàêëàäàþòüñÿ ñ³ìåéí³ ö³ííîñò³, ÿê³ ïî-
êëèêàíà çàáåçïå÷óâàòè äåðæàâà (÷. 3
ñò. 52 Êîíñòèòóö³¿ Óêðà¿íè);

— äîðå÷íî çàïî÷àòêóâàòè ïðèíöèïîâî
íîâó ³äåîëîã³þ çàáåçïå÷åííÿ ÄÑÏ, ÿêà
´ðóíòóºòüñÿ íà îñíîâ³ ñîë³äàðíèõ âçà-
ºìèí ñóá’ºêò³â ÄÑÏ (äåðæàâè ç ãðîìàä-
ñüêèìè îðãàí³çàö³ÿìè, áëàãîä³éíèìè
ôîíäàìè, ðåë³ã³éíèìè ãðîìàäàìè òîùî),
çàì³ñòü ³ñíóþ÷èõ ïàòåðíàë³ñòñüêèõ â³ä-
íîñèí, çàñíîâàíèõ íà çàñòóïíèöòâ³, îï³ö³
³ êîíòðîë³ ç áîêó äåðæàâè çà ïðîöåñàìè,
ùî â³äáóâàþòüñÿ â ñ³ì’¿.
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íîëîãè÷åñêîãî îïðåäåëåíèÿ è óñîâåðøåíñòâîâàíèÿ.
Â ñòàòüå èññëåäóþòñÿ íàó÷íûå ïîäõîäû ê îïðåäåëåíèþ ïîíÿòèé «ñåìüÿ», «áðàê» â ïëîñ-
êîñòè êîíñòèòóöèîííîé äîêòðèíû è ïðîèçâîäíûõ îò íèõ — «ñåìåéíûå ïðàâîîòíîøå-
íèÿ», «ãîñóäàðñòâåííàÿ ñåìåéíàÿ ïîëèòèêà», êîòîðûå ïî ìíåíèþ àâòîðà, âëèÿþò íà
ôîðìóëèðîâàíèå ýòèõ ïîíÿòèé.
Êëþ÷åâûå ñëîâà: ñåìüÿ, áðàê, ñåìåéíûå ïðàâîîòíîøåíèÿ, ãîñóäàðñòâåííàÿ ñåìåéíàÿ ïî-
ëèòèêà.

Antonova O. R. Constitutional and legal principles of marriage and family: problems of
terminological definition and improvement.
Despite the scientific quest in the domestic science of constitutional law subject constitutionally
the legal regulation of marriage and family have never studied. So the purpose of the article is
the terminology research foundations of marriage and family in constitutional doctrine and
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ways of their improvement. In particular, it is necessary to reveal the essence of such concepts
as «family», «marriage» and derivatives from them — the «family relationships», «the State
family policy».
The current Constitution of Ukraine only regulates the main principles of marriage and the
family is accepting marriage (article 51); equality of participants in family relations (art. 21,
24, 51); the priority of the protection of the rights and interests of children and disabled
members of the family of the marriage (article 51); the priority of the family upbringing of
children in the State; prohibition of Government or other intervention in family life (art. 32);
everyone has the right to an adequate living for themselves and their families, including
adequate food, clothing, shelter (art. 48); State protection of the family, motherhood,
fatherhood (article 51); responsible for the maintenance and upbringing of orphans and
children deprived of parental care, relies on the State (article 52); equality of rights of children
regardless of origin, and whether born in wedlock or outside it (article 52); prosecution for any
abuse of the child and its exploitation (article 52); ensure judicial protection of the subjects of
family relations (art. 55); the State encouragement and support charity activities for children.
(article 52).
The constitutional provisions of the concept of «family» refers to the number of discussion,
complex and ambiguous. No constitutional norm, as well as family law in General, never had
the notion of family.
Given the fact that the basic law does not contain the concept of family, the Constitutional
Court of Ukraine 03.06.1999 year came to the conclusion that such a definition as a family does
not exist, because each definition family inevitably comes into conflict with real life situations.
In addition, each branch of law interprets this concept in its own way, underlining those or
other signs of a family that acquire a certain meaning for those or other relationship.
The article investigates scientific approaches to the definition of the concept of «family»,
«marriage» in the plane of the constitutional doctrine and derivatives from them — «family
relationship», «state family policy», which states that: a) no constitutional norm contains the
notion of «family»; b) at the constitutional level, the family is recognized as a legal link
between carriers of constitutional rights and obligations (between spouses, parents and
children (Article 51 of the Constitution of Ukraine), therefore, one person can not be a «cell»of
society; c) the Constitution of Ukraine lacks an exhaustive list of grounds for the creation of a
family, because in each particular case they are different. The Constitution of Ukraine only
indirectly determines the grounds for the emergence of family relationships, based on the fact
that the marriage is based on the free consent of women and men, parents are obliged to keep
children until their adulthood, and the elderly children are obligated to take care of their
disabled parents, maintenance and upbringing orphaned children and children deprived of
parental care rests with the state; d) in the Constitution of Ukraine the concept of «state
family policy» is not used at all. The Basic Law of Ukraine is only a source of state policy, on
the basis of which the family values laid down to provide the state are laid; e) It is appropriate
to establish a fundamentally new ideology for ensuring state family policy, based on solidarity
between the subjects of the state family policy (state with public organizations, charitable
foundations, religious communities, etc.) instead of existing patronage relations based on
intercession, welfare and state control over the processes taking place in the family.
Key words: family, marriage, family relations, state family policy.
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