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ПУБЛІЧНІ ЗАКОННІ ІНТЕРЕСИ
КОНСТИТУЦІЙНОГО ЗНАЧЕННЯ

Ó ñòàòò³ âñòàíîâëåíî, ùî ï³ä çàêîííèìè ³íòåðåñàìè êîíñòèòóö³éíîãî çíà÷åííÿ ðîçó-
ì³ºòüñÿ ïðàãíåííÿ îñ³á äî ñîö³àëüíèõ áëàã, îôîðìëåíå íîðìàìè êîíñòèòóö³éíîãî ïðàâà.
Òàê³ áëàãà ìîæóòü äîñÿãàòèñÿ çà äîïîìîãîþ ðåàë³çàö³¿ êîíñòèòóö³éíèõ ïðàâ îñîáèñòî-
ñò³ àáî ³ñíóþòü ñàìîñò³éíî ³ îõîðîíÿþòüñÿ ÷åðåç íîðìè-ïðèíöèïè êîíñòèòóö³éíîãî
ïðàâà. Äîâåäåíî, ùî íàé÷àñò³øå ïóáë³÷í³ ³íòåðåñè êîíñòèòóö³éíîãî çíà÷åííÿ âèðàæàþ-
òüñÿ çàêîíîäàâ÷î ÿê ñèñòåìà ïðèíöèï³â, ÿê³ º îñíîâîþ êîíñòèòóö³éíîãî ëàäó.
Êëþ÷îâ³ ñëîâà: ³íòåðåñ, çàêîííèé ³íòåðåñ, ïóáë³÷íèé ³íòåðåñ, êîíñòèòóö³éíå ïðàâî,
Îñíîâíèé Çàêîí Óêðà¿íè, ñóá’ºêòèâíå öèâ³ëüíå ïðàâî, ïóáë³÷í³ ³íòåðåñè êîíñòèòóö³é-
íîãî çíà÷åííÿ.

Îäí³ºþ ³ç êëþ÷îâèõ îçíàê ïóáë³÷íîãî
³íòåðåñó º éîãî âèçíàííÿ ç áîêó äåðæàâè
é çàáåçïå÷åí³ñòü ïðàâîì: òàê³ ³íòåðåñè
êîíêðåòèçóþòüñÿ â çàãàëüíîìó âèãëÿä³
àáî ó êîíêðåòíèõ ïðàâîâèõ íîðìàõ àêò³â
÷èííîãî çàêîíîäàâñòâà. Ðîçêðèºìî, ïå-
ðåäóñ³ì, ñïåöèô³êó çàêîííèõ ïóáë³÷íèõ
³íòåðåñ³â êîíñòèòóö³éíîãî çíà÷åííÿ,
îñê³ëüêè íàä³ëåí³ íîðìàòèâíèìè îçíàêà-
ìè ïóáë³÷í³ ³íòåðåñè â êîíöåíòðîâàíîìó
âèãëÿä³ çàêð³ïëþþòüñÿ ó êîíñòèòóö³¿
äåðæàâè [9, ñ. 5].

Ïèòàííÿ ïóáë³÷íèõ ³íòåðåñ³â ó êîí-
ñòèòóö³éíîìó ïðàâ³ áåçïîñåðåäíüî íå ïå-
ðåáóâàëè â ñôåð³ àêòèâíî¿ íàóêîâî¿ óâàãè
ç áîêó â³ò÷èçíÿíèõ êîíñòèòóö³îíàë³ñò³â,
òåîðåòèê³â ïðàâà àáî ïðåäñòàâíèê³â ³í-
øèõ ãàëóçåé ïðàâà. Òàê, îêðåì³ ïðîáëå-
ìè ïóáë³÷íîãî ³íòåðåñó êð³çü ïðèçìó
ñêëàäîâî¿ âåðõîâåíñòâà ïðàâà áóëè äî-
ñë³äæåí³ Þ. Î. ªâòóøîê. Òàêîæ ÷àñòêîâî

òîðêàëèñÿ îñîáëèâîñòåé ïóáë³÷íîãî ³íòå-
ðåñó ó ñâî¿õ ïðàöÿõ À. Ì. Êîëîä³é,
Ñ. Â. Øåâ÷óê òà Ì. Â. Ñàâ÷èí, Î. Â. Îí³-
ùåíêî, ². Â. Âåíåä³êòîâà, À. ª. Êóáêî òà
². Ï. Àíäðóøêî. Îêðåì³ àñïåêòè ïóáë³÷-
íèõ ³íòåðåñ³â ðîçêðèâàþòüñÿ ó ïðàöÿõ òà-
êèõ çàðóá³æíèõ â÷åíèõ: Ñ. Ì. Áîíäàðÿ,
Ì. Ñ. Ìàòåéêîâè÷à, Â. À. Ãîðáóíîâà,
Ò. ß. Õàáðèºâî¿, Â. Å. ×èðê³íà, Î. ª. Ô³-
íîãåíòîâî¿, À. Þ. Ëîìàºâà, Î. À. Êîðîáî-
âî¿, Þ. À. Òèõîìèðîâà, À. Â. Ìàëüêà,
Â. Â. Ñóáî÷åâà òà ³í. Óò³ì êîìïëåêñíîãî
òåîðåòè÷íîãî äîñë³äæåííÿ ïóáë³÷íèõ ³í-
òåðåñ³â êîíñòèòóö³éíîãî çíà÷åííÿ ïðîâå-
äåíî íå áóëî. Ñïðîáóºìî çàïîâíèòè öþ
ïðîãàëèíó.

Ìåòîþ ö³º¿ íàóêîâî¿ ñòàòò³ âèñòóïàº
ðîçêðèòòÿ ñïåöèô³êè çàêð³ïëåííÿ é âè-
êîðèñòàííÿ çàêîííèõ ïóáë³÷íèõ ³íòåðå-
ñ³â êîíñòèòóö³éíîãî çíà÷åííÿ ó òåêñò³
Îñíîâíîãî Çàêîíó Óêðà¿íè.
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Ïîíÿòòÿ «³íòåðåñ» âèêîðèñòîâóºòüñÿ
çàêîíîäàâöåì äëÿ ïîçíà÷åííÿ, ïåðåä-
óñ³ì, îá’ºêòèâíîãî ÿâèùà, çàêð³ïëåíîãî
ó ïðàâ³, à òàêîæ êîëè âèíèêàº íåîáõ³ä-
í³ñòü îáìåæåííÿ ³íòåðåñ³â îäíèõ îñ³á ç
ìåòîþ îõîðîíè ³ çàõèñòó ³íòåðåñ³â ³íøèõ
îñ³á. Çîêðåìà, ñò. 64 Îñíîâíîãî Çàêîíó
Óêðà¿íè âñòàíîâëþº ³ìïåðàòèâíèé ïðè-
ïèñ, «ùî êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè
ëþäèíè ³ ãðîìàäÿíèíà íå ìîæóòü áóòè
îáìåæåí³, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ
Êîíñòèòóö³ºþ Óêðà¿íè». À ÷. 2 ö³º¿ íîð-
ìè çàêð³ïëþº âè÷åðïíèé ïåðåë³ê âèïàä-
ê³â ìîæëèâîñò³ îáìåæåííÿ òàêèõ ïðàâ:
«â óìîâàõ âîºííîãî àáî íàäçâè÷àéíîãî
ñòàíó ìîæóòü âñòàíîâëþâàòèñÿ îêðåì³
îáìåæåííÿ ïðàâà ³ ñâîáîä ³ç çàçíà÷åííÿì
ñòðîêó ä³¿ öèõ îáìåæåíü» òà âè÷åðïíèé
ïåðåë³ê ïðàâ, ñâîáîä, ÿê³ íå ï³äëÿãàþòü
îáìåæåííþ áåçóìîâíî: ñòàòò³ 24, 25, 27,
28, 29, 40, 47, 51, 52, 56, 57, 58, 59, 60,
61, 62, 63 Êîíñòèòóö³¿».

Âèÿâëåííÿ îá’ºêòèâíèõ ³íòåðåñ³â çä³é-
ñíþºòüñÿ â ðàìêàõ äîòðèìàííÿ ïðîöåäóð
ðîçðîáêè, îáãîâîðåííÿ ³ ïðèéíÿòòÿ Êîí-
ñòèòóö³¿, ä³ÿëüíîñò³ çàêîíîäàâ÷îãî îðãà-
íó, ðîçðîáêè ³ ïðèéíÿòòÿ çàêîí³â òîùî.
Òîáòî ïðàâîâèìè íîðìàìè çàâæäè îõîðî-
íÿþòüñÿ îá’ºêòèâí³ ³íòåðåñè ïåâíèõ îñ³á
(ï³äïðèºìö³â, ñïîæèâà÷³â, ñóñï³ëüñòâà â
ö³ëîìó òîùî) ó ìåæàõ, â ÿêèõ ¿õ ïðîÿâ íå
îáìåæóºòüñÿ Êîíñòèòóö³ºþ ³ çàêîíàìè.
Òàê³ ³íòåðåñè ïîçíà÷àþòüñÿ ÿê çàêîíí³
(îõîðîíþâàí³ çàêîíîì). Îñíîâíèì êðèòå-
ð³ºì äëÿ âñòàíîâëåííÿ ìåæ çàäîâîëåííÿ
³íòåðåñ³â ïåâíî¿ îñîáè ñëóãóþòü çàêîíí³
³íòåðåñè ³íøèõ îñ³á, ùî ñïîíóêàº äî ðîç-
êðèòòÿ êàòåãîð³¿ «çàêîííèé» ÿê êëþ÷î-
âî¿ çàñàäè ³íòåðåñó, êîòðèé âèçíàºòüñÿ
ïóáë³÷íèì.

Ñòîñîâíî çàêîííîñò³ ³íòåðåñó, òî òà-
êèé òåðì³í îäíèì ³ç ïåðøèõ âèêîðèñòàâ
Ô. Ã. Øåðøåíåâè÷, ÿêèé çàóâàæóâàâ,
ùî «÷ëåíè îäíîãî ñóñï³ëüñòâà âèðîáèëè
â ñîá³ çâè÷êó â³äñòîþâàòè âñ³ìà çàêîííè-
ìè çàñîáàìè ñâî¿ ïðàâà, ïîâñòàâàòè ïðî-
òè íàéìåíøîãî ïîðóøåííÿ ¿õ çàêîííèõ
³íòåðåñ³â, ñòàâèòèñÿ íåäîáðîçè÷ëèâî äî
ïîðóøíèê³â ïðàâîâîãî ïîðÿäêó ÿê äî
ñï³ëüíèõ âîðîã³â, à òîìó, â³äïîâ³äíî, ñà-
ì³ íàìàãàþòüñÿ íå âèõîäèòè çà ìåæ³ ñâî-
ãî ïðàâà» [6, ñ. 193].

Óêðà¿íñüêà öèâ³ë³ñò ³ äîñë³äíèê ïðîá-
ëåì îõîðîíþâàíîãî çàêîíîì ³íòåðåñó
². Â. Âåíåä³êòîâà, ðîçì³ðêîâóþ÷è íàä ïî-
ë³âàð³àíòí³ñòþ çàñòîñóâàííÿ êàòåãîð³¿
«³íòåðåñ ó ïðàâ³» [2, ñ. 76], êîíñòàòóº,
ùî ð³çí³ íàóêîâö³, ðîçãëÿäàþ÷è îäíå é
òå ñàìå ÿâèùå, íàäàþ÷è éîìó ïåâíî¿ ïðà-
âîâî¿ õàðàêòåðèñòèêè, ³íêîëè ïî-ð³çíî-
ìó éîãî íàçèâàëè. Íà öåé ÷àñ öèâ³ë³ñ-
òè÷íà íàóêà çáàãàòèëàñÿ òàêèìè òåð-
ì³íàìè ÿê: «çàêîííèé ³íòåðåñ», «îõîðî-
íþâàíèé çàêîíîì ³íòåðåñ», «ïðàâîâèé
³íòåðåñ», «þðèäè÷íèé ³íòåðåñ» òîùî.
Íåîáõ³äíî, ï³äêðåñëþº äîñë³äíèöÿ, òà-
êîæ ðîçð³çíÿòè ïîíÿòòÿ «îõîðîíþâàíèé
çàêîíîì ³íòåðåñ» ³ ïðîñòî «³íòåðåñ». Çâè-
÷àéíî, ùî äðóãå ïîíÿòòÿ º øèðøèì ³
òëóìà÷èòü òàêîæ îõîðîíþâàí³ çàêîíîì
³íòåðåñè. Ïðîòå äëÿ þðèñïðóäåíö³¿ ìà-
þòü çíà÷åííÿ ëèøå îñòàíí³ — çàêîíí³
³íòåðåñè. Âîíè é áóäóòü âèñòóïàòè ñàìî-
ñò³éíèì îá’ºêòîì îõîðîíè é çàõèñòó [2,
ñ. 76]. Ñàìå òîìó, ñïðàâåäëèâî çàóâàæóº
². Â. Âåíåä³êòîâà, ÊÑÓ ó ñâîºìó ð³øåíí³
âèçíà÷èâ îõîðîíþâàíèé çàêîíîì ³íòåðåñ
ÿê ãàðàíòîâàíèé äåðæàâîþ ïðîñòèé ëå-
ã³òèìíèé äîçâ³ë çàäîâîëüíÿòè âèíèêà-
þ÷³ ïîòðåáè é çàáåçïå÷óâàòè ñåáå ïåâíè-
ìè áëàãàìè [7]. Ó ï³äñóìêó â÷åíà ðîáèòü
âèñíîâîê, ùî â çàêîíîäàâñòâ³ ³íòåðåñè
ðîçãëÿäàþòüñÿ, âëàñíå, ÿê îõîðîíþâàí³
çàêîíîì ³íòåðåñè ³ îá´ðóíòîâóº íåîáõ³ä-
í³ñòü êåðóâàòèñÿ ñàìå òàêèì çàñòîñóâàí-
íÿì òåðì³íà «³íòåðåñ» [2, ñ. 76].

Ïðèºäíóþ÷èñü äî ïîçèö³¿ ². Â. Âåíå-
ä³êòîâî¿, â³ä ñåáå ëèøå äîäàìî, ùî çà-
êîííèìè ³íòåðåñàìè ñë³ä âèçíàâàòè íå
àáñòðàêòí³ áàæàííÿ îñîáè, à ñàìå þðè-
äè÷í³ äîçâîëè ðåàë³çàö³¿ òàêèõ ïðàãíåíü.
Ñàìå öå ìîæå âèñòóïàòè ó ïîäàëüøîìó,
â ðàç³ âèíèêíåííÿ ïåâíèõ ñï³ðíèõ ñèòóà-
ö³é, êðèòåð³ºì îö³íêè òîãî, ÷è áóâ êîí-
êðåòíèé ³íòåðåñ, ÿêèé ì³ñòèòü ó ñîá³ åëå-
ìåíòè ïóáë³÷íîñò³, çàêîííèì, ÷è í³.

Òàêîæ ³ñíóº ïîçèö³ÿ, ùî çàêîííèìè
³íòåðåñàìè º ñâîºð³äíèé, áàãàòîãðàííèé
ñèíòåç ïðàâà òà ³íòåðåñó, þðèäè÷íà êîí-
ñòðóêö³ÿ ÿê ïðàâîâèé çàñ³á çàáåçïå÷åííÿ
³íòåðåñ³â îñîáèñòîñò³, ùî âîëîä³º ðåãóëÿ-
òèâíèìè âëàñòèâîñòÿìè. Òîáòî â³äáèòèé
â îá’ºêòèâíîìó ïðàâ³ àáî ÿêèé âèïëèâàº
ç éîãî çàãàëüíîãî ñåíñó ³ ïåâíîþ ì³ðîþ
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ãàðàíòîâàíèé äåðæàâîþ þðèäè÷íèé äî-
çâ³ë ðåàë³çàö³¿ ïðàãíåíü ñóá’ºêòà äî çàäî-
âîëåííÿ ïåâíèõ ïîòðåá [3, ñ. 46].

Çàçíà÷åíå âèçíà÷åííÿ º, íà íàø ïî-
ãëÿä, âåëüìè âäàëèì. Íà ï³äñòàâ³ íüîãî
ñôîðìóëþºìî ãîëîâí³ îçíàêè çàêîííîãî
³íòåðåñó, çîêðåìà:

— çàêîíí³ ³íòåðåñè çàáåçïå÷óþòü ðå-
àë³çàö³þ ëèøå òèõ ïðàãíåíü îñîáè, ÿê³
òàê ÷è ³íàêøå ïåðåáóâàþòü â ñôåð³ ïðà-
âîâîãî ðåãóëþâàííÿ [2, ñ. 77];

— çàêîíí³ ³íòåðåñè, ÿê ïðàâèëî, âè-
ïëèâàþòü ç ñóá’ºêòèâíèõ ïðàâ àáî ÷àñòî
ïîðîäæóþòüñÿ ³ îáóìîâëþþòüñÿ (îïîñå-
ðåäêîâóþòüñÿ) íèìè;

— çàêîíí³ ³íòåðåñè º þðèäè÷íîþ êîí-
ñòðóêö³ºþ, ïåâíèì ïðàâîâèì çàñîáîì çà-
áåçïå÷åííÿ ³íòåðåñ³â îñîáè, êîòðà âî-
ëîä³º ðåãóëÿòèâíèìè âëàñòèâîñòÿìè çà-
çâè÷àé áåç ïðÿìîãî íîðìàòèâíîãî çà-
êð³ïëåííÿ, àëå â éîãî ìåæàõ [4, ñ. 135];

— çàêîíí³ ³íòåðåñè — öå äîçâ³ë (çà-
ãàëüíà ìîæëèâ³ñòü) ïðàâîì³ðíî¿ ïîâå-
ä³íêè áåç âñòàíîâëåííÿ êîíêðåòíî¿ ì³ðè
³ ñïîñîá³â ïîâåä³íêè;

— ìåæ³ ïðîÿâó çàêîííèõ ³íòåðåñ³â
îêðåñëþþòüñÿ ïðàâîâèìè çàêîíàìè;

— çàêîíí³ ³íòåðåñè ìàþòü äåÿê³ âëàñ-
òèâîñò³ ïðàâîâî¿ ìîæëèâîñò³, ãàðàíòîâà-
íî¿ äåðæàâîþ ëèøå äî ïåâíî¿ ì³ðè [3,
ñ. 46; 2, ñ. 77; 4, ñ. 135].

Âèêëàäåíå äîçâîëÿº ñôîðìóâàòè âè-
ñíîâîê, ùî êëþ÷îâîþ â³äì³íí³ñòþ çàêîí-
íîãî ³íòåðåñó â³ä ñóá’ºêòèâíîãî ïðàâà º
êîðåñïîíäóâàííÿ çàãàëüíîãî îáîâ’ÿçêó
âñ³õ ó÷àñíèê³â áóäü-ÿêèõ ïðàâîâ³äíîñèí
íå çàâàæàòè çàö³êàâëåí³é îñîá³ íàìàãà-
òèñÿ âèêîðèñòîâóâàòè ìîæëèâ³ñòü äëÿ
ðåàë³çàö³¿ âëàñíîãî ³íòåðåñó. Îäíî÷àñíî
çàóâàæèìî, ùî â îêðåìèõ âèïàäêàõ þðè-
äè÷íèé îáîâ’ÿçîê ñïðèÿº ðåàë³çàö³¿ çà-
êîííèõ ³íòåðåñ³â, àòðèáóòèâíî íå ïðîòè-
ñòîÿ÷è ¿ì. Òîáòî îáîâ’ÿçîê (÷åðåç âñòà-
íîâëåííÿ ïåâíèõ ìåæ ïîâåä³íêè îäíèõ
ñóá’ºêò³â), äîçâîëÿº ãàðàíòóâàòè ïðàâà
³íøèõ ³ ïîõ³äí³ â³ä íèõ çàêîíí³ ³íòåðåñè.

Ï³ä çàêîííèìè ³íòåðåñàìè êîíñòèòó-
ö³éíîãî çíà÷åííÿ ðîçóì³þòü ïðàãíåííÿ
îñ³á äî ñîö³àëüíèõ áëàã, îôîðìëåí³ íîð-
ìàìè êîíñòèòóö³éíîãî ïðàâà, ³ îá´ðóíòî-
âóþòü, ùî çàêîíí³ ³íòåðåñè êîíñòèòóö³é-
íîãî çíà÷åííÿ ìîæóòü äîñÿãàòèñÿ çà

äîïîìîãîþ ðåàë³çàö³¿ êîíñòèòóö³éíèõ
ïðàâ îñîáèñòîñò³ àáî ³ñíóþòü ñàìîñò³éíî
³ îõîðîíÿþòüñÿ ÷åðåç íîðìè-ïðèíöèïè
êîíñòèòóö³éíîãî ïðàâà [5, 49].

Ó êîíñòèòóö³éíîìó ïðàâ³ âèîêðåìëþ-
þòüñÿ ïåðåäóñ³ì íàö³îíàëüí³ ³íòåðåñè,
ÿê³ ïðåäñòàâëÿþòü ñîáîþ ñóêóïí³ñòü çáà-
ëàíñîâàíèõ ³íòåðåñ³â îñîáèñòîñò³, äåðæà-
âè ³ ñóñï³ëüñòâà â ñîö³àëüí³é, åêîíîì³÷-
í³é, âíóòð³øíüîïîë³òè÷í³é, âîºíí³é,
ì³æíàðîäí³é, ³íôîðìàö³éí³é, åêîëîã³÷-
í³é, ïðèêîðäîíí³é òà ³íøèõ ñôåðàõ. Íà-
ö³îíàëüí³ ³íòåðåñè âèçíà÷àþòü îñíîâí³
ö³ë³ òà íîñÿòü äîâãîñòðîêîâèé õàðàêòåð,
ïîòî÷í³ ³ ñòðàòåã³÷í³ çàâäàííÿ çîâí³ø-
íüî¿ ³ âíóòð³øíüî¿ ïîë³òèêè äåðæàâè [8,
ñ. 177].

Çàðóá³æíèìè â÷åíèìè Ì. Ñ. Ìàòåéêî-
âè÷åì òà Â. À. Ãîðáóíîâèì ôîðìóºòüñÿ
âèçíà÷åííÿ çàêîííèõ ³íòåðåñ³â êîíñòè-
òóö³éíîãî çíà÷åííÿ ³íòåðåñ³â çàëåæíî
â³ä ãðóï íîñ³¿â ³ íàâîäÿòüñÿ ¿õ ³ñòîòí³ ðè-
ñè çàêîííèõ ³íòåðåñ³â êîíñòèòóö³éíîãî
çíà÷åííÿ ÿê ôåíîìåíà, çîêðåìà: 1) ï³ä
çàêîííèì ³íòåðåñîì îñîáè ðîçóì³ºòüñÿ
ïðàãíåííÿ îñîáè äî ïåâíîãî áëàãà, ñòàíó,
çàäîâîëåííÿ ïîòðåáè çà óìîâè, ùî ðåàë³-
çàö³ÿ äàíîãî ïðàãíåííÿ íå çàáîðîíåíà çà-
êîíîì ³ íå çàáåçïå÷åíà ÷³òêî ô³êñîâàíèì
þðèäè÷íèì îáîâ’ÿçêîì ³íøèõ îñ³á ñïðè-
ÿòè òàê³é ðåàë³çàö³¿. Áëàãî ìîæå âèñòó-
ïàòè ÿê ìàòåð³àëüíå, äóõîâíå (ìîðàëüíå)
òîùî; 2) çàêîííèé ³íòåðåñ ñóñï³ëüñòâà
(ñóñï³ëüíèé ³íòåðåñ) — öå çàãàëüíèé ³í-
òåðåñ (ïðàãíåííÿ) âñ³õ ÷ëåí³â ñóñï³ëü-
ñòâà àáî éîãî çíà÷íî¿ ÷àñòèíè äëÿ äîñÿã-
íåííÿ ïåâíîãî áëàãà, ñòàíó, äî çàäîâî-
ëåííÿ ïîòðåá. Òàê³ ³íòåðåñè çàáåçïå÷ó-
þòüñÿ çà äîïîìîãîþ ä³ÿëüíîñò³ ãðîìàä-
ñüêèõ îá’ºäíàíü, ðåàë³çàö³¿ ïðèâàòíèìè
³ ãðîìàäñüêèìè îðãàí³çàö³ÿìè ïåâíèõ
ïîòðåá, à òàêîæ øëÿõîì ³íøèõ ôîðì ñà-
ìîîðãàí³çàö³¿ íàñåëåííÿ; 3) çàêîííèé ³í-
òåðåñ äåðæàâè (äåðæàâíèé ³íòåðåñ) — öå
êîìïëåêñ çáàëàíñîâàíèõ ïîòðåá îñîáè ³
ñóñï³ëüñòâà, ðåàë³çàö³ÿ ÿêèõ çàáåçïå-
÷óºòüñÿ ³íñòèòóòàìè äåðæàâíî¿ âëàäè ó
âçàºìîä³¿ ç ãðîìàäñüêèìè îá’ºäíàííÿìè
[5, ñ. 49—50].

Òàêèì ÷èíîì, ââàæàºìî, ùî äåðæàâí³
³íòåðåñè º ÷àñòèíîþ ñóñï³ëüíèõ ³íòåðå-
ñ³â, ùî ðåàë³çóþòüñÿ â îñíîâíèõ ñôåðàõ
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ä³ÿëüíîñò³ îðãàí³â ïóáë³÷íî¿ âëàäè: åêî-
íîì³÷íî¿, âíóòð³øíüîïîë³òè÷íî¿, ñî-
ö³àëüíî¿, ì³æíàðîäíî¿, â³éñüêîâî¿, ïðè-
êîðäîííî¿ òîùî. Äî ÷èñëà ïð³îðèòåòíèõ
äåðæàâíèõ ³íòåðåñ³â ìîæóòü áóòè â³äíå-
ñåí³ çàáåçïå÷åííÿ ñóâåðåí³òåòó íàðîäó,
òåðèòîð³àëüíî¿ ö³ë³ñíîñò³, ðîçâèòîê äå-
ìîêðàò³¿, çì³öíåííÿ ïîë³òè÷íî¿ ñòàá³ëü-
íîñò³, âäîñêîíàëåííÿ íàö³îíàëüíèõ ³ ôå-
äåðàòèâíèõ â³äíîñèí òîùî. Ó ïðàêòè÷-
í³é ïëîùèí³ ðåàë³çàö³ÿ çàêîííèõ ³íòåðå-
ñ³â äåðæàâè (äåðæàâíèõ, íàö³îíàëüíèõ
³íòåðåñ³â) çàáåçïå÷óºòüñÿ çà äîïîìîãîþ
ä³ÿëüíîñò³ îðãàí³â äåðæàâíî¿ âëàäè òà
îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, øëÿ-
õîì ðåàë³çàö³¿ îêðåìèõ îñîáèñòèõ ³ ñó-
ñï³ëüíèõ ³íòåðåñ³â.

Ïðî³ëþñòðóâàâøè ïîãëÿäè íà âèçíà-
÷åííÿ çàêîííèõ ³íòåðåñ³â êîíñòèòóö³é-
íîãî çíà÷åííÿ, çàçíà÷èìî, ùî ïóáë³÷í³
³íòåðåñè ìîæóòü áóòè ðåàë³çîâàí³ ð³çíè-
ìè ñïîñîáàìè, àëå ïåðøîþ ³ íàéá³ëüø
âàæëèâîþ ôîðìîþ ðåàë³çàö³¿ º ¿õ ðå-
àë³çàö³ÿ ï³ä ÷àñ âèêîíàííÿ íîðì êîíñòè-
òóö³éíîãî ïðàâà.

Íîðìè êîíñòèòóö³éíîãî ïðàâà ðåàë³-
çóþòüñÿ øëÿõîì âèäàííÿ íîðìàòèâíèõ
àêò³â, ÿêèìè âêàçàí³ íîðìè êîíêðåòèçó-
þòüñÿ ³ äåòàë³çóþòüñÿ, ó ¿õ çì³ñò³ âñòà-
íîâëþºòüñÿ ïîðÿäîê âèêîíàííÿ êîíñòè-
òóö³éíèõ íîðì, ¿õ äîòðèìàííÿ ³ çàñòîñó-
âàííÿ, ùî ö³ëêîì â³äïîâ³äàº êîíñòèòó-
ö³éíîìó ïîñòóëàòó, ùî «Êîíñòèòóö³ÿ
Óêðà¿íè ìàº íàéâèùó þðèäè÷íó ñèëó.
Çàêîíè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè
ïðèéìàþòüñÿ íà îñíîâ³ Êîíñòèòóö³¿
Óêðà¿íè ³ ïîâèíí³ â³äïîâ³äàòè ¿é. Íîðìè
Êîíñòèòóö³¿ Óêðà¿íè º íîðìàìè ïðÿìî¿
ä³¿. Çâåðíåííÿ äî ñóäó äëÿ çàõèñòó êîí-
ñòèòóö³éíèõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðî-
ìàäÿíèíà áåçïîñåðåäíüî íà ï³äñòàâ³ Êîí-
ñòèòóö³¿ Óêðà¿íè ãàðàíòóºòüñÿ» (÷àñòè-
íè 2, 3 ñò. 8 Îñíîâíîãî Çàêîíó Óêðà¿íè).

Çàóâàæèìî, ùî ÷àñòèíà ïðàâîâèõ
íîðì, êîòð³ ñêëàäàþòü Êîíñòèòóö³þ
Óêðà¿íè, çàñòîñîâóþòüñÿ áåçïîñåðåäíüî
áåç äîäàòêîâîãî ïðàâîâîãî ìåõàí³çìó ó
âèãëÿä³ çàêîí³â ÷è ³íøèõ íîðìàòèâ-
íî-ïðàâîâèõ àêò³â. Çîêðåìà, éäåòüñÿ ïðî
íîðìè ð³çíèõ ðîçä³ë³â Êîíñòèòóö³¿ Óêðà-
¿íè, çà äîïîìîãîþ ÿêèõ äàºòüñÿ õàðàêòå-
ðèñòèêà îñíîâíèõ ïðèíöèï³â, çàêð³ïëþ-

þòüñÿ îñíîâè êîíñòèòóö³éíîãî ëàäó, ñòà-
òóñó îñîáèñòîñò³, îðãàí³çàö³¿ òà ä³ÿëüíî-
ñò³ äåðæàâíèõ îðãàí³â òîùî [10, ñ. 64].
Ïðè öüîìó, âðàõîâóþ÷è îñîáëèâèé ñòà-
òóñ Îñíîâíîãî Çàêîíó Óêðà¿íè, á³ëü-
ø³ñòü ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè íå
ìîæóòü çàñòîñîâóâàòèñÿ áåçïîñåðåäíüî ³
öå, ïðèðîäíî, âèìàãàº äîäàòêîâèõ íîð-
ìàòèâíèõ àêò³â íèæ÷îãî ð³âíÿ, ïåðåä-
óñ³ì çàêîí³â. ×åðåç íîðìè, çàêð³ïëåí³ â
Îñíîâíîìó Çàêîí³ Óêðà¿íè, ïîëîæåííÿ
ðåàë³çóþòüñÿ íà ïðàêòèö³.

Òàêîæ äî ðîçêðèòòÿ çì³ñòó îêðåìèõ
ïîëîæåíü Êîíñòèòóö³¿ íàëåæàòü ð³øåí-
íÿ ÊÑÓ, àäæå âîíè âîëîä³þòü îñîáëèâè-
ìè, âåëüìè ñïåöèô³÷íèìè îçíàêàìè
äæåðåë ïðàâà â ñèëó ³ìàíåíòíî ïðèòà-
ìàííèõ ¿ì þðèäè÷íèõ âëàñòèâîñòåé êîí-
ñòèòóö³éíî-ïðàâîâîãî õàðàêòåðó. Éäåòü-
ñÿ ïðî òå, ùî ð³øåííÿ ÊÑÓ, â ï³äñóìêó,
âèñòóïàþòü àêòàìè, ùî ìàþòü îáîâ’ÿçêî-
âèé õàðàêòåð, âîíè í³áè ïðèìèêàþòü
äî Êîíñòèòóö³¿, óêëàäàþ÷è ðàçîì ç íåþ
îñîáëèâèé âèä êîíñòèòóö³éíèõ äæåðåë
ïðàâ, ÿê³ ³ñíóþòü ïîðÿä ³ç çàêîíàìè, ï³ä-
çàêîííèìè àêòàìè, ñóäîâîþ ïðàêòèêîþ,
³íøèìè âèäàìè äæåðåë ïðàâà [1,
ñ. 29—30].

Ââàæàºìî, ùî äî ïîëîæåíü Êîíñòèòó-
ö³¿ Óêðà¿íè, ÿê³ íå ìîæóòü ñàìîñò³éíî
çàñòîñîâóâàòèñÿ áåç äîäàòêîâèõ çàêîíî-
äàâ÷èõ ÷è ³íøèõ íîðìàòèâíî-ïðàâîâèõ
àêò³â, çîêðåìà íàëåæàòü ò³, ùî ïðÿìî
ñêåðîâóþòü äî ñòâîðåííÿ îêðåìîãî çàêî-
íó, ïðèïèñàìè ÿêîãî âðåãóëüîâóþòüñÿ
êîíêðåòí³ â³äíîñèíè, ãàðàíòîâàí³ ÷è äå-
êëàðîâàí³ Îñíîâíèì Çàêîíîì. Ïåðø çà
âñå éäåòüñÿ ïðî ñò. 92 Îñíîâíîãî Çàêîíó
Óêðà¿íè, ÿêà çàêð³ïëþº êîëî â³äíîñèí,
ÿê³ âèçíà÷àþòüñÿ (÷. 1) ³ âñòàíîâëþþòü-
ñÿ (÷. 2) âèêëþ÷íî çàêîíàìè.

Êð³ì òîãî, ³íø³ êîíñòèòóö³éí³ íîðìè
òàêîæ çàêð³ïëþþòü ïîëîæåííÿ, ÿê³
âñòàíîâëþþòü íåîáõ³äí³ñòü ïðèéíÿòòÿ
ñïåö³àëüíèõ çàêîí³â äëÿ ðåãóëþâàííÿ
ïåâíèõ ñóñï³ëüíèõ â³äíîñèí, çîêðåìà:
1) ïðî ãðîìàäÿíñòâî (ñò. 4); 2) ïðî çàñòî-
ñóâàííÿ ìîâ (÷. 5 ñò. 10); çàñàäè äåðæàâ-
íî¿ áåçïåêè ³ çàõèñò äåðæàâíîãî êîðäîíó
Óêðà¿íè (÷. 3 ñò. 17); çàñàäè ùîäî ³ñíó-
âàííÿ ³ çàñòîñóâàííÿ äåðæàâíèõ ñèìâî-
ë³â Óêðà¿íè (÷. 6 ñò. 20); ï³äñòàâè ³ ïîðÿ-
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äîê íàäàííÿ ïðèòóëêó ³íîçåìöÿì ³
îñîáàì áåç ãðîìàäÿíñòâà (÷. 2 ñò. 26); ãà-
ðàíò³¿ â³ëüíîãî âèáîðó ì³ñöÿ ïðîæèâàí-
íÿ ³ ñâîáîäè ïåðåñóâàííÿ òà ï³äñòàâè ¿õ
îáìåæåíü (ñò. 33); ãàðàíò³¿ ïðàâà íà ñâî-
áîäó äóìêè ³ ñëîâà, íà â³ëüíå âèðàæåííÿ
ñâî¿õ ïîãëÿä³â ³ ïåðåêîíàíü òà ¿õ îáìå-
æåíü (÷. 2 ñò. 34); ãàðàíò³¿, çàñàäè íàáóò-
òÿ, â³ä÷óæåííÿ ïðàâà âëàñíîñò³ òà ¿¿ êîí-
ô³ñêàö³¿ (ñò. 41); âèäè ³ ìåæ³ ìîíîïîë³¿ ó
ï³äïðèºìíèöüê³é ä³ÿëüíîñò³ (÷. 3 ñò. 42);
ãàðàíò³¿ ðåàë³çàö³¿ ðåçóëüòàò³â ³íòåëåê-
òóàëüíî¿, òâîð÷î¿ ä³ÿëüíîñò³ (÷. 2 ñò. 54);
çàñàäè îïëàòè ïîäàòê³â ³ çáîð³â, ïîäàííÿ
ùîð³÷íèõ äåêëàðàö³é (ñò. 67) òîùî.

Âèêëàäåíå äîçâîëÿº çðîáèòè âèñíî-
âîê, ùî íàé÷àñò³øå ïóáë³÷í³ ³íòåðåñè
êîíñòèòóö³éíîãî çíà÷åííÿ âèðàæàþòüñÿ
çàêîíîäàâ÷î ÿê ñèñòåìà ïðèíöèï³â, ÿê³ º
îñíîâîþ êîíñòèòóö³éíîãî ëàäó. Ó ñèñòå-
ì³ êîíñòèòóö³éíèõ ïðèíöèï³â çîñåðå-
äæåí³ íîðìè, ùî íåñóòü ÿê ïðàâîâó, òàê
³ äåðæàâí³ ôóíêö³¿, àäæå ÿê äîêóìåíò
äîâãîñòðîêîâî¿ ä³¿ Êîíñòèòóö³ÿ íå º ò³ëü-
êè þðèäè÷íèì äîêóìåíòîì, à é íåñå ïåâ-
í³ ïðîãðàìí³ ö³ë³. Ðåãóëþþ÷è ñóñï³ëüí³
â³äíîñèíè, ñàìå Êîíñòèòóö³ÿ çàäàº íà-
ïðÿì ðîçâèòêó ãðîìàäÿíñüêîãî ñóñï³ëü-
ñòâà, çóìîâëþþ÷è çì³íè, ùî â³äáóâà-
þòüñÿ.

Ï³äñóìîâóþ÷è âèêëàäåíå, çóïèíèìî-
ñÿ íà òàêèõ çàãàëüíèõ âèñíîâêàõ.

Ãîëîâíèìè îçíàêàìè çàêîííîãî ³íòå-
ðåñó âèñòóïàþòü: 1) çàáåçïå÷åííÿ ðåàë³-
çàö³¿ ëèøå òèõ ïðàãíåíü îñîáè, ÿê³ òàê
÷è ³íàêøå ïåðåáóâàþòü ó ñôåð³ ïðàâîâîãî
ðåãóëþâàííÿ; îðãàí³÷íà ïîâ’ÿçàí³ñòü ³ç
ñóá’ºêòèâíèìè öèâ³ëüíèìè ïðàâàìè ³
âèïëèâàííÿ ³ç íèõ; 2) º ñïåöèô³÷íîþ
þðèäè÷íîþ êîíñòðóêö³ºþ, ïåâíèì ïðà-
âîâèì çàñîáîì çàáåçïå÷åííÿ ³íòåðåñ³â
îñîáè, êîòðà âîëîä³º ðåãóëÿòèâíèìè
âëàñòèâîñòÿìè, ÿê ïðàâèëî, áåç ïðÿìîãî
íîðìàòèâíîãî çàêð³ïëåííÿ, àëå â éîãî
ìåæàõ, îäíàê äî ïåâíî¿ ì³ðè; 3) º çàãàëü-
íîþ ìîæëèâ³ñòþ (äîçâîëîì) ïðàâîì³ðíî¿
ïîâåä³íêè, íå âñòàíîâëþþ÷è êîíêðåòíî¿
ì³ðè ³ ñïîñîá³â òàêî¿ ïîâåä³íêè; 4) çàêîí-
íå çàêð³ïëåííÿ ìåæ ïðîÿâ³â ³íòåðåñ³â.

Êëþ÷îâîþ â³äì³íí³ñòþ çàêîííîãî ³í-
òåðåñó â³ä ñóá’ºêòèâíîãî ïðàâà º êîðåñ-
ïîíäóâàííÿ çàãàëüíîãî îáîâ’ÿçêó âñ³õ
ó÷àñíèê³â áóäü-ÿêèõ ïðàâîâ³äíîñèí íå
çàâàæàòè çàö³êàâëåí³é îñîá³ íàìàãàòèñÿ
âèêîðèñòîâóâàòè ìîæëèâ³ñòü äëÿ ðåàë³-
çàö³¿ âëàñíîãî ³íòåðåñó.

Ï³ä çàêîííèìè ³íòåðåñàìè êîíñòèòó-
ö³éíîãî çíà÷åííÿ ðîçóì³ºòüñÿ ïðàãíåííÿ
îñ³á äî ñîö³àëüíèõ áëàã, îôîðìëåíå íîð-
ìàìè êîíñòèòóö³éíîãî ïðàâà, ÿê³ ìîæóòü
äîñÿãàòèñÿ çà äîïîìîãîþ ðåàë³çàö³¿ êîí-
ñòèòóö³éíèõ ïðàâ îñîáèñòîñò³ àáî ³ñíóþòü
ñàìîñò³éíî ³ îõîðîíÿþòüñÿ ÷åðåç íîðìè-
ïðèíöèïè êîíñòèòóö³éíîãî ïðàâà.
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Â ñòàòüå óñòàíîâëåíî, ÷òî ïîä çàêîííûìè èíòåðåñàìè êîíñòèòóöèîííîãî çíà÷åíèÿ
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ïàìè êîíñòèòóöèîííîãî ïðàâà. Äîêàçàíî, ÷òî ÷àùå âñåãî ïóáëè÷íûå èíòåðåñû êîíñòè-

òóöèîííîãî çíà÷åíèÿ âûðàæàþòñÿ çàêîíîäàòåëüíî êàê ñèñòåìà ïðèíöèïîâ, êîòîðûå

ÿâëÿþòñÿ îñíîâîé êîíñòèòóöèîííîãî ñòðîÿ.

Êëþ÷åâûå ñëîâà: èíòåðåñ, çàêîííûé èíòåðåñ, ïóáëè÷íûé èíòåðåñ, êîíñòèòóöèîííîå

ïðàâî, Îñíîâíîé Çàêîí Óêðàèíû, ñóáúåêòèâíîå ãðàæäàíñêîå ïðàâî, ïóáëè÷íûå èíòåðåñû

êîíñòèòóöèîííîãî çíà÷åíèÿ.

Berestova ². Å. Public legitimate interests of constitutional value.
The article is devoted to the research of the legal nature of legitimate public interests of

constitutional significance. It is illustrated that public interests as a legal category are

manifested in various branches of legal science: constitutional, civil, administrative, tax,

banking law, as well as a number of procedural branches of law. The legitimate public

interests of the constitutional significance are singled out.

It is substantiated that the term «interest» is used by the legislator to designate, first of all,

the objective phenomenon enshrined in the law, as well as when it is necessary to restrict the

interests of some individuals in order to protect and defense the interests of others. In

particular, Art. 64 of the Fundamental Law of Ukraine establishes an imperative prescription,

«That the constitutional rights and freedoms of a person and a citizen cannot be limited,

except in cases stipulated by the Constitution of Ukraine». Part 2 of this provision establishes

an exhaustive list of cases of the possibility of restricting such rights «in the conditions of a

military or extraordinary state, certain restrictions of rights and freedoms may be

established, indicating the validity of these restrictions» and an exhaustive list of rights that

are not subject to limitations unconditionally: 24, 25, 27, 28, 29, 40, 47, 51, 52, 56, 57, 58, 59,

60, 61, 62, 63 of the Constitution «.

Legal norms always protect the objective interests of certain persons (entrepreneurs,

consumers, society as a whole, etc.) within the limits in which their manifestation is not

limited by the Constitution and laws. Such interests are designated as legal (protected by

law). The main criterion for determining the limits of satisfaction of the interests of a person

is the legitimate interests of others, which prompts the disclosure of the category of

«legitimate» as a key principle of interest, which is recognized public.

The main features of legitimate interest are: 1) ensuring the realization of only those

aspirations of persons who are in one way or another in the field of legal regulation; Organic

association with subjective civil rights and following; 2) is a specific legal structure, a certain

legal means of securing the interests of a person who has regulatory properties, as a rule,

without direct regulatory consolidation but within it, however to a certain extent; 3) is a

general opportunity (permission) of lawful conduct, without establishing a concrete measure

and methods of such behavior; 4) the legal consolidation of the boundaries of manifestations

of interests, which is recognized as lawful.

The key difference between the legitimate interest and the subjective law is the

correspondence of the general obligation of all participants in any legal relationship not to

9

7/2018

ÒÅÎÐ²ß ÒÀ ²ÑÒÎÐ²ß ÄÅÐÆÀÂÈ ² ÏÐÀÂÀ



interfere with the person concerned to try to use the opportunity to realize their own interests.

In some cases a legal obligation furtherance of the legitimate interests attributive not

confronting them. Duty by establishing certain limits of the behavior of some entities, allows

to guarantee the rights of others and derivatives of them legitimate interests. Under the

legitimate interests of the constitutional significance is the desire of individuals to social

benefits, drawn up by the norms of constitutional law, which can be achieved through the

implementation of constitutional rights of the individual or exist independently and

protected by the norms-the principles of constitutional law.

Often, public interests of constitutional significance are expressed by law as a system of

principles that are the basis of the constitutional system. The system of constitutional

principles focuses on both legal and state functions, since the Constitution is not only a legal

document, but as a document of long-term action also has certain program objectives.

Regulating social relations, it is the Constitution that sets the direction of civil society

development, determining the direction of the changes that takes place.

Key words: interest, legitimate interest, public interest, constitutional law, the Basic Law of

Ukraine, subjective civil law, public interests of constitutional value.
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