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Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ îêðåìèõ àñïåêò³â çàêð³ïëåííÿ ³ âèêîðèñòàííÿ ïóá-
ë³÷íèõ ³íòåðåñ³â ó çì³ñò³ Îñíîâíîãî Çàêîíó Óêðà¿íè. Âñòàíîâëåíî, ùî ïðåàìáóëà Êîí-
ñòèòóö³¿ äîïîìàãàº ç’ºäíàòè ìîðàëüí³ ³ þðèäè÷í³ íîðìè Îñíîâíîãî Çàêîíó ³ ïóáë³÷í³ ³í-
òåðåñè. Ðîçêðèòî âçàºìîçâ’ÿçîê ì³æ ïóáë³÷íèìè ³íòåðåñàìè ³ ïðàâîâèìè ïðèíöèïàìè,
ÿêèé ÷³òêî ïðîñòåæóºòüñÿ â Êîíñòèòóö³¿. Äîâåäåíî, ùî ö³ííîñò³, çàêëàäåí³ ó òåêñò,
âèñòóïàþòü ÿê ñîö³àëüí³ òà ìîðàëüí³ ðåãóëÿòîðè, à â³äïîâ³äí³ñòü ïðàâîâèõ íîðì îñíîâ-
íèì îð³ºíòèðàì äîçâîëÿº çàáåçïå÷èòè ñò³éê³ñòü êîíñòèòóö³éíîãî ëàäó ³ íå äîïóñêàòè
éîãî äåãðàäàö³¿ ç ïëèíîì ÷àñó.
Êëþ÷îâ³ ñëîâà: Êîíñòèòóö³ÿ, ïóáë³÷íèé ³íòåðåñ, ïðåàìáóëà, ö³ííîñò³, îñíîâí³ ïðàâà ³
îáîâ’ÿçêè, ïðàâîâ³ ïðèíöèïè.

Ïóáë³÷í³ ³íòåðåñè ÿê ïðàâîâà êàòåãî-
ð³ÿ ïðîÿâëÿþòüñÿ ó ð³çíèõ ãàëóçÿõ ïðà-
âîâî¿ íàóêè: êîíñòèòóö³éíîìó, öèâ³ëüíî-
ìó, àäì³í³ñòðàòèâíîìó, ïîäàòêîâîìó,
áàíê³âñüêîìó ïðàâ³, à òàêîæ íèçö³ ïðîöå-
ñóàëüíèõ ãàëóçåé ïðàâà. Óò³ì êîìïëåêñ-
íîãî òåîðåòè÷íîãî äîñë³äæåííÿ ïðîÿâó ³
âèêîðèñòàííÿ êàòåãîð³¿ ïóáë³÷íèõ çàêîí-
íèõ ³íòåðåñ³â êîíñòèòóö³éíîãî çíà÷åííÿ
â Îñíîâíîìó Çàêîí³ Óêðà¿íè ïðîâåäåíî
íå áóëî, ùî îáóìîâëþº àêòóàëüí³ñòü ö³º¿
íàóêîâî¿ ïóáë³êàö³¿.

Òàê, îêðåì³ ïðîáëåìè ïóáë³÷íîãî ³íòå-
ðåñó êð³çü ïðèçìó ñêëàäîâî¿ âåðõîâåíñòâà
ïðàâà áóëè äîñë³äæåí³ Þ. Î. ªâòóøîê.
Òàêîæ ÷àñòêîâî òîðêàëèñÿ îñîáëèâîñòåé
ïóáë³÷íîãî ³íòåðåñó ó ñâî¿õ ïðàöÿõ
À. Ì. Êîëîä³é, Ñ. Â. Øåâ÷óê òà
Ì. Â. Ñàâ÷èí, Î. Â. Îí³ùåíêî, ². Â. Âå-
íåä³êòîâà, À. ª. Êóáêî òà ². Ï. Àíäðóø-
êî. Îêðåì³ àñïåêòè ïóáë³÷íèõ ³íòåðåñ³â
ðîçêðèâàþòüñÿ ó ïðàöÿõ çàðóá³æíèõ â÷å-

íèõ: Ñ. Ì. Áîíäàðÿ, Ì. Ñ. Ìàòåéêîâè÷à,
Â. À. Ãîðáóíîâà, Ò. ß. Õàáð³ºâî¿,
Â. Å. ×èðê³íà, Î. ª. Ô³íîãåíòîâî¿,
À. Þ. Ëîìàºâà, Î. À. Êîðîáîâî¿,
Þ. À. Òèõîìèðîâà, À. Â. Ìàëüêà,
Â. Â. Ñóáî÷åâà òà ³í.

Âîäíî÷àñ, ïðîáëåìè â³äîáðàæåííÿ é
çàêð³ïëåííÿ ïóáë³÷íèõ ³íòåðåñ³â ó çì³ñò³
Îñíîâíîãî Çàêîíó Óêðà¿íè áåçïîñåðåä-
íüî íå ïåðåáóâàëè â ñôåð³ àêòèâíî¿ íàó-
êîâî¿ óâàãè ç áîêó â³ò÷èçíÿíèõ êîíñòè-
òóö³îíàë³ñò³â, òåîðåòèê³â ïðàâà àáî ïðåä-
ñòàâíèê³â ³íøèõ ãàëóçåé ïðàâà, ùî îáó-
ìîâëþº íåîáõ³äí³ñòü äîñë³äèòè öþ
ïðîáëåìó.

Êîíñòèòóö³éíå ïðàâî ïîõîäèòü â³ä íà-
ðîäó Óêðà¿íè — ãðîìàäÿí Óêðà¿íè âñ³õ
íàö³îíàëüíîñòåé, ÿê³ ìàþòü êîíñòèòó-
ö³éí³ ïðàâà ³ ñâîáîäè, äëÿ ãàðàíò³¿ ÿêèõ
íàñàìïåðåä ïðèéìàëàñÿ Êîíñòèòóö³ÿ
Óêðà¿íè 1996 ð. ßê çàçíà÷åíî â ÷. 2 ñò. 3
Êîíñòèòóö³¿ Óêðà¿íè, «ïðàâà ³ ñâîáîäè
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ëþäèíè òà ¿õ ãàðàíò³¿ âèçíà÷àþòü çì³ñò ³
ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè. Äåð-
æàâà â³äïîâ³äàº ïåðåä ëþäèíîþ çà ñâîþ
ä³ÿëüí³ñòü. Óòâåðäæåííÿ ³ çàáåçïå÷åííÿ
ïðàâ ³ ñâîáîä ëþäèíè º ãîëîâíèì îáîâ’ÿç-
êîì äåðæàâè» [12, c. 17]. Ç öüîãî ïðèâîäó
Ñ. Â. Øåâ÷óê ñïðàâåäëèâî ñòâåðäæóº, ùî
êîíñòèòóö³éíå ïðàâî º íàéâèùèì ïðàâîì
íå ò³ëüêè òîìó, ùî Êîíñòèòóö³ÿ Óêðà¿íè
ìàº íàéâèùó þðèäè÷íó ñèëó (÷. 2 ñò. 8
Êîíñòèòóö³¿ Óêðà¿íè), à é òîìó, ùî çà
ñâîºþ ïðèðîäîþ âîíà º âò³ëåííÿì âîë³
óêðà¿íñüêîãî íàðîäó, òîáòî Êîíñòèòóö³ÿ
âèùà çà ñâîºþ þðèäè÷íîþ ñèëîþ çà ïî-
çèòèâíå ïðàâî, ïðèéíÿòå äåðæàâîþ [12,
c. 17]. ² äàë³ âèäàòíèé óêðà¿íñüêèé êîí-
ñòèòóö³îíàë³ñò ôîðìóº àâòîðñüêó òåçó-âè-
çíà÷åííÿ, ùî «Êîíñòèòóö³ÿ — öå ôóíäà-
ìåíòàëüíå ïðàâî ñóñï³ëüñòâà, àáî
Îñíîâíèé Çàêîí — ó ïèñàí³é àáî íåïèñà-
í³é ôîðì³ — äåðæàâè, ùî âèçíà÷àº õà-
ðàêòåð òà êîíöåïö³þ äåðæàâíî¿ âëàäè, çà-
òâåðäæóº îñíîâí³ ïðèíöèïè, çã³äíî ç
ÿêèìè ôóíêö³îíóº ñóñï³ëüñòâî, çàêð³ï-
ëþº þðèäè÷í³ ãàðàíò³¿ ïðàâ ëþäèíè òà
îñíîâíèõ ñâîáîä, êîìïåòåíö³þ âèùèõ îð-
ãàí³â äåðæàâíî¿ âëàäè, à òàêîæ âñòàíîâ-
ëþº ìåæ³ ¿¿ ðåàë³çàö³¿» [12, ñ. 127].

Ïðèì³òíîþ ó öüîìó êîíòåêñò³ º ïîçè-
ö³ÿ Ì. Â. Ñàâ÷èíà, ÿêèé çàóâàæóº, ùî
ïðÿìà ä³ÿ êîíñòèòóö³éíèõ íîðì âèçíà-
÷àº îñíîâí³ ïàðàìåòðè ¿õ çàñòîñóâàííÿ ó
ä³ÿëüíîñò³ îðãàí³â äåðæàâíî¿ âëàäè, ùî,
çîêðåìà, çàáåçïå÷óºòüñÿ ïðèìóñîâîþ ñè-
ëîþ ïðàâà [6, ñ. 139]. Ïîñèëàþ÷èñü íà
í³ìåöüêîãî êîíñòèòóö³îíàë³ñòà Ð. Öèï-
ïåë³óñà, â÷åíèé ï³äêðåñëþº, ùî îñîá-
ëèâ³ñòü ãàðàíòîâàíîãî äåðæàâîþ ïðàâà
ïîëÿãàº â îñîáëèâ³é òåõí³ö³ éîãî âò³ëåí-
íÿ â æèòòÿ, à ñàìå — ó òîìó, ùî âîíî
(ïðàâî) â ðàç³ êðàéíüî¿ ïîòðåáè áóäå ðåà-
ë³çîâàíå çà äîïîìîãîþ þðèäè÷íî âïîðÿä-
êîâàíî¿ ïðîöåäóðè ïðèìóñó, à êîëè öå
íåîáõ³äíî — òî ÷åðåç ñàì ïðèìóñ (ÿêùî
ò³, ÷èþ ïîâåä³íêó ðåãóëþº òà ÷è ³íøà
íîðìà, íå âèêîíàþòü âèìîãó îñòàííüî¿
äîáðîâ³ëüíî) [10, ñ. 18].

Äîêòðèíà ðîçãëÿäàº ïðàâà ëþäèíè ³
îñíîâîïîëîæí³ ñâîáîäè, âèçíàí³ â Êîí-
ñòèòóö³¿ Óêðà¿íè ÿê áåçïîñåðåäíüî ä³þ-
÷å, íàéâèùå ïðàâî [2, ñ. 423—425], òîìó
ïðàâà ëþäèíè é îñíîâîïîëîæí³ ñâîáîäè

âèçíà÷àþòü çì³ñò ³ ìàã³ñòðàëüí³ íàïðÿìè
ä³ÿëüíîñò³ äåðæàâè, îñê³ëüêè óòâåð-
äæåííÿ òà çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä º
ãîëîâíèì îáîâ’ÿçêîì äåðæàâè. Ôóíäà-
ìåíòàëüí³ ïðàâà ³ ñâîáîäè ëþäèíè ïîòðå-
áóþòü êîíêðåòèçàö³¿ ó ïîòî÷íîìó çàêî-
íîäàâñòâ³, à â äåÿêèõ âèïàäêàõ — ó
ïðîöåñ³ çä³éñíåííÿ êîíñòèòóö³éíî¿
þðèñäèêö³¿. Òàêèì ÷èíîì, ïóáë³÷íà âëà-
äà íåñå â³äïîâ³äàëüí³ñòü çà ïëàíîì³ðíèé
³ ðàö³îíàëüíèé ðîçâèòîê ïîëîæåíü Êîí-
ñòèòóö³¿ Óêðà¿íè íà íàóêîâèõ çàñàäàõ
âèõîäÿ÷è ³ç çàãàëüíèõ ö³ëåé òà çàâäàíü
Îñíîâíîãî Çàêîíó. Çîêðåìà, öå âò³ëþºòü-
ñÿ ó çàêîíîäàâ÷³é ä³ÿëüíîñò³ ïàðëàìåí-
òó, ÿêèé ç îãëÿäó íà éîãî êîíñòèòóö³é-
íèé ñòàòóñ ïîêëèêàíèé çàáåçïå÷èòè
åôåêòèâíå çàêîíîäàâ÷å ðåãóëþâàííÿ.
Â³äñóòí³ñòü àáî íåäîë³êè çàêîíîäàâ÷îãî
ðåãóëþâàííÿ çàãðîæóþòü ïðàâîâ³é áåç-
ïåö³ ñóñï³ëüñòâà [6, ñ. 139].

Âèêëàäåí³ äóìêè âèäàòíèõ óêðà¿í-
ñüêèõ êîíñòèòóö³îíàë³ñò³â º ´ðóíòîâíîþ
ï³äñòàâîþ äëÿ ôîðìóâàííÿ òåçè, ùî íå
âñ³ íîðìè Êîíñòèòóö³¿ Óêðà¿íè âñòàíîâ-
ëþþòü ïðàâà ³ îáîâ’ÿçêè ó÷àñíèê³â ñó-
ñï³ëüíèõ â³äíîñèí.

Îñíîâíèé Çàêîí Óêðà¿íè ì³ñòèòü ó ñî-
á³ ðÿä íîðì ³íøîãî ïðèçíà÷åííÿ: íîðìè-
ïðèíöèïè, íîðìè-çàâäàííÿ, íîðìè-ö³ë³,
íîðìè-âèçíà÷åííÿ, ùî ñïðÿìîâàí³ íà çà-
ãàëüí³ çàñàäè ïðàâîïîðÿäêó òà êîíñòèòó-
ö³éíîãî ëàäó, çâåðíåí³ äî íåâèçíà÷åíîãî
êîëà îñ³á, ñêåðîâóþòü é íàêàçóþòü âñ³ì
ó÷àñíèêàì â³äïîâ³äíèõ ñóñï³ëüíèõ â³ä-
íîñèí ä³ÿòè â ïåðåäáà÷åíèõ ìåæàõ.

Íà ïðèðîäó êîíñòèòóö³¿ âïëèâàº ïðà-
âîâà òðàäèö³ÿ, â îñíîâ³ ÿêî¿ ëåæèòü ïà-
í³âíà êîíñòèòóö³éíà äîêòðèíà, êîíñòè-
òóö³éíà ñâ³äîì³ñòü ³ êóëüòóðà, íàö³î-
íàëüí³ òðàäèö³¿ óðÿäóâàííÿ, ñèñòåìà ñî-
ö³àëüíèõ ö³ííîñòåé.

Ì. Â. Ñàâ÷èí, äîñë³äæóþ÷è ïèòàííÿ
íîðìàòèâíî¿ ïðèðîäè êîíñòèòóö³¿, çàäà-
ºòüñÿ ïèòàííÿì, ÿêèì ÷èíîì ïîºäíóþòü-
ñÿ ö³ ñêëàäîâ³ ó ïðîöåñ³ îôîðìëåííÿ êîí-
ñòèòóö³¿ òà ïîáóäîâ³ êîíñòèòóö³éíîãî ïî-
ðÿäêó, ùî çóìîâëþº ð³çíîìàí³òí³ñòü
ï³äõîä³â ó âèçíà÷åíí³ ïðèðîäè êîíñòèòó-
ö³¿ [7, ñ. 218]. ² äàë³ íàóêîâåöü âèîêðåì-
ëþº ñåðåä öèõ ï³äõîä³â íàéá³ëüø ïîøè-
ðåí³, ÿêèìè íàçèâàº ïðèðîäíî-ïðàâîâó,

5

8/2018

ÒÅÎÐ²ß ÒÀ ²ÑÒÎÐ²ß ÄÅÐÆÀÂÈ ² ÏÐÀÂÀ



äîãîâ³ðíó, ñîö³îëîã³÷íó, ïîë³òîëîã³÷íó,
ïîçèòèâ³ñòñüêó êîíöåïö³¿. Òàêà ð³çíî-
ìàí³òí³ñòü êîíöåïö³é çóìîâëåíà êîì-
ïëåêñíèì õàðàêòåðîì êîíñòèòóö³¿, ÿêà
ì³ñòèòü ó ñîá³ âçàºìîïîâ’ÿçàí³ ö³íí³ñí³,
íîðìàòèâí³, ïðàêñåîëîã³÷í³ åëåìåíòè.
[7, ñ. 218].

Ðîçãëÿäàþ÷è Êîíñòèòóö³þ Óêðà¿íè
ÿê ñèñòåìó ïðàâîâèõ íîðì, ñë³ä âêàçàòè
íà ïîçèòèâ³ñòñüêó (íîðìàòèâ³ñòñüêó) òåî-
ð³þ, ÿêà òðàêòóº êîíñòèòóö³þ ÿê ñèñòå-
ìó ïðàâîâèõ íîðì, ùî ìàþòü âèùó þðè-
äè÷íó ñèëó ³ ðåãóëþþòü îñíîâè â³äíîñèí
ì³æ ëþäèíîþ ³ ñóñï³ëüñòâîì, ç îäíîãî
áîêó, ³ äåðæàâîþ — ç äðóãîãî, à òàêîæ
çàñàäè îðãàí³çàö³¿ ñàìî¿ äåðæàâè òà ¿¿
â³äíîñèí ç³ ñâ³òîâèì ñï³âòîâàðèñòâîì.
Çîêðåìà, êîíñòèòóö³þ ðîçêðèâàþòü ÿê
«óñòàíîâ÷èé ïðàâîâèé àêò, îñíîâíèé çà-
êîí äåðæàâè, ùî ïðèéìàºòüñÿ â óñêëàä-
íåíîìó ïîðÿäêó, âîëîä³º ó ñó÷àñíèõ óìî-
âàõ îñîáëèâèì îá’ºêòîì ðåãóëþâàííÿ,
âèùîþ þðèäè÷íîþ ñèëîþ ³ º þðèäè÷íîþ
áàçîþ äëÿ ïðàâîòâîð÷îñò³, ïðàâîçàñòîñó-
âàííÿ ³ ïðàâîñâ³äîìîñò³» [9, ñ. 39].
Ì. Â. Ñàâ÷èí, àíàë³çóþ÷è çàçíà÷åí³ ï³ä-
õîäè, ï³äñóìîâóº, ùî ïîíÿòòÿ êîíñòèòó-
ö³¿ º áàãàòîâèì³ðíèì, îäíàê îñíîâíà äèñ-
êóñ³ÿ çâîäèòüñÿ äî ¿¿ íîðìàòèâíîãî òà
ñóòí³ñíîãî çì³ñòó. Òîìó, ç îäíîãî áîêó,
êîíñòèòóö³þ íåîáõ³äíî ðîçãëÿäàòè ÿê
ïåâíèé íîðìàòèâíèé àêò, à ç äðóãîãî —
ÿê ïåâíèé òèï ïðàâîïîðÿäêó, ÿêèé çà-
áåçïå÷óº ïðàâîâå îôîðìëåííÿ ïóáë³÷íî¿
âëàäè òà ñâîáîäó â³ëüíîãî ðîçâèòêó
³íäèâ³äà ó äåìîêðàòè÷íîìó ñóñï³ëüñòâ³
[7, ñ. 218].

Ïðèºäíóþ÷èñü äî âèñëîâëåíî¿ ïîçèö³¿
â³äîìîãî óêðà¿íñüêîãî êîíñòèòóö³îíàë³ñ-
òà, çàóâàæèìî, ùî â ìåæàõ ö³º¿ ïóáë³êà-
ö³¿ áóäåìî â³äøòîâõóâàòèñÿ â³ä íîðìà-
òèâíîãî òà ñóòí³ñíîãî ï³äõîäó äî ïðàâî-
âî¿ ïðèðîäè Êîíñòèòóö³¿ Óêðà¿íè.

Çàãàëîì êîíñòèòóö³ÿ ó ñó÷àñíîìó
ñâ³ò³ º íåâ³ä’ºìíèì àòðèáóòîì äåðæàâè,
îçíàêîþ ¿¿ ñóâåðåííîñò³. Çíà÷åííÿ êîí-
ñòèòóö³¿ äëÿ óñï³øíîãî ôóíêö³îíóâàííÿ
ñó÷àñíî¿ öèâ³ë³çàö³¿ º íàñò³ëüêè âàãî-
ìèì, ùî âæå ñàì ôàêò ¿¿ ïðèéíÿòòÿ ìîæ-
íà îö³íèòè ÿê êðîê äî äåìîêðàòè÷íî¿ îð-
ãàí³çàö³¿ äåðæàâè, îñê³ëüêè áóäü-ÿêà
êîíñòèòóö³ÿ ïåâíîþ ì³ðîþ ïåðåäáà÷àº

îáìåæåííÿ äåðæàâíî¿ âëàäè, ñòâîðåííÿ
ìîæëèâîñòåé äëÿ ñàìîðåãóëÿö³¿ ñóñï³ëü-
íèõ ³íñòèòóò³â [4, ñ. 66].

Ñó÷àñíà êîíñòèòóö³ÿ ìàº ÿñíî é ÷³òêî
îêðåñëþâàòè çàãàëüí³ ö³ë³ äåðæàâè, ùî
çàñíîâàí³ ³ â³äïîâ³äàþòü ³äåÿì ãàðàíòó-
âàííÿ é çàáåçïå÷åííÿ ïðàâ ³ îñíîâíèõ
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà òà îáìå-
æåííÿ âëàäíî¿ ñâàâîë³, à òàêîæ ñóñï³ëü-
íèì ³íòåðåñàì, äî ÿêèõ íàëåæàòü íîðìè,
ÿêèìè çàêð³ïëþþòüñÿ çîáîâ’ÿçàííÿ äåð-
æàâè ïåðåä ñóñï³ëüñòâîì. ßêùî Îñíîâ-
íèé Çàêîí ñòî¿òü íà ïåðøîìó ì³ñö³ â ñèñ-
òåì³ ïðàâà, òî îñíîâè ëàäó çàêîíîì³ðíî
ñëóãóþòü ñâîãî ðîäó «êîíñòèòóö³ºþ äëÿ
êîíñòèòóö³¿. Êîíñòèòóö³ÿ ì³ñòèòü çà-
ãàëüí³ ïðàâèëà, íà áàç³ ÿêèõ ïîâèíí³ ðå-
ãóëþâàòèñÿ á³ëüø ðóõëèâ³ ÿâèùà; îñíî-
âè æ âêëþ÷àþòü ó ñåáå íàéá³ëüø ñò³éê³
ïðèíöèïè, íà ÿêèõ ïîáóäîâàíî ðåãóëþ-
âàííÿ çàãàëüíîãî õàðàêòåðó» [8, ñ. 71].

Áóäü-ÿêèé íîðìàòèâíèé àêò, ó òîìó
÷èñë³ Îñíîâíèé Çàêîí Óêðà¿íè, ì³ñòèòü
òèïîâ³ ñòðóêòóðí³ ÷àñòèíè (îñíîâí³ ïîëî-
æåííÿ, ïðèê³íöåâ³, ïåðåõ³äí³), à òàêîæ
ôàêóëüòàòèâí³, ÿê³ çóñòð³÷àþòüñÿ íå ó
êîæíîìó íîðìàòèâíî-ïðàâîâîìó àêò³.
Òàêèìè º äîäàòêè äî çàêîíó (êîäåêñó) ³
ïðåàìáóëà.

À. Ì. Ðèøåëþê, ïîñèëàþ÷èñü íà ïî-
çèö³þ Ì. Ì. Ìàð÷åíêà, îá´ðóíòîâóº, ùî
ïðåàìáóëà º âñòóïíèì òåêñòîì, ÿêèé
âêàçóº íà ìåòó òà/àáî ñîö³àëüíî-ïîë³òè÷-
íå çíà÷åííÿ â³äïîâ³äíîãî çàêîíó. ²íîä³
ïðåàìáóëà ì³ñòèòü òàêîæ âêàç³âêó íà
ñôåðó çàñòîñóâàííÿ íîðì çàêîíó, àëå
âêëþ÷åííÿ òàêîãî ïðèïèñó äî ïðåàìáóëè
íå ìîæíà ââàæàòè êîðåêòíèì. ßê ïðàâè-
ëî, òåêñò ïðåàìáóëè íå º íîðìîþ ïðàâà ó
æîðñòêîìó çíà÷åíí³ öüîãî ïîíÿòòÿ.
Á³ëüøå òîãî, ââàæàºòüñÿ, ùî ïðåàìáóëà
íå ïîâèííà ì³ñòèòè êîíêðåòíèõ ïðàâî-
âèõ íîðì, à òåêñòè, õàðàêòåðí³ äëÿ ïðå-
àìáóë, íåáàæàíî âêëþ÷àòè äî îñíîâíîãî
òåêñòó çàêîíó ÷è êîäåêñó [3, ñ. 276; 5,
ñ. 306].

Íà â³äì³íó â³ä îðäèíàðíîãî çàêîíó,
ÿêèé ìîæå ñêëàäàòèñÿ ³ç ïðîñòî¿ ñóêóï-
íîñò³ ïðàâîâèõ íîðì, ùî ðåãóëþþòü
îêðåìèé ïðåäìåò, ïðåàìáóëà Êîíñòèòó-
ö³¿ Óêðà¿íè ìàº ³íøå ïðèçíà÷åííÿ: ó í³é
çàêð³ïëåí³ íàéá³ëüø çàãàëüí³ ö³íí³ñí³
³äå¿ íàðîäîâëàääÿ.
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Îòæå, ó Ïðåàìáóë³ âèêëàäàþòüñÿ ôóí-
äàìåíòàëüí³ óñòðåìë³ííÿ ³ ïóáë³÷í³ ³íòå-
ðåñè — ö³ííîñò³ âñ³º¿ íàö³¿, ÿêèìè íàïîâ-
íåíèé òåêñò Êîíñòèòóö³¿ Óêðà¿íè, àäæå,
â³äîáðàæóþ÷è îñíîâí³ ïóáë³÷í³ ³íòåðåñè,
Ïðåàìáóëà, ÿê ïðàâèëî, íå ñòâîðþº ïðÿ-
ìèõ íîðì, áóäü-ÿêèõ âëàäíèõ ïîâíîâà-
æåíü àáî ïðàâ ³ ñâîáîä, à ïðèéìàºòüñÿ,
ðîçðàõîâóþ÷è íà íåîáõ³äí³ñòü òëóìà÷åí-
íÿ ò³º¿ ÷è ³íøî¿ íîðìè äëÿ ïðîÿñíåííÿ
êîíòåêñòó îñòàííüî¿. Òîæ, ââàæàºìî, ùî
ðÿä ïóáë³÷íèõ ³íòåðåñ³â çàêð³ïëåíî ó
Ïðåàìáóë³ Êîíñòèòóö³¿ Óêðà¿íè, ÿêà âè-
êîíóº â Îñíîâíîìó Çàêîí³ Óêðà¿íè îñîá-
ëèâó ô³ëîñîôñüêó òà ïðàâîâó ðîëü.

Ôðàíöóçüêèé ïðàâîçíàâåöü ³ ô³ëîñîô
Æ. Ë. Øàáî ðîçð³çíÿº òðè âèäè ³íòåðïðå-
òàö³¿ ïðàâîâî¿ ñèëè ïðåàìáóë [11, ñ. 51].
Îäí³ ñèñòåìè íå âèçíàþòü æîäíî¿ ïîçè-
òèâíî¿ ñèëè öüîãî òåêñòó, äîïóñêàþ÷è ¿õ
ëèøå â ÿêîñò³ íîðìè ïðèðîäíîãî ïðàâà,
ïîâ’ÿçàíîãî ç ô³ëîñîôñüêèìè ³ åòè÷íèìè
ïðèíöèïàìè. ²íø³ âèçíàþòü çà ïðåàìáó-
ëîþ ïîâíó ïðàâîâó ñèëó êîíñòèòóö³éíîãî
çàêîíó, à êîíñòèòóö³éí³ ñóäè íàä³ëÿþòü
øèðîêèìè ïîâíîâàæåííÿìè, îñê³ëüêè
îñíîâîïîëîæí³ ïðèíöèïè ïîë³òè÷íèõ
ñèñòåì â ¿õ êîíöåïòóàëüíîìó ôîðìóëþ-
âàíí³ íå ò³ëüêè ïðèïóñêàþòü ðîçøèðåíå
òëóìà÷åííÿ, à é çíà÷íîþ ì³ðîþ º ïîë³ñå-
ìàíòè÷íèìè. Òðåò³é âèä âèðàæàºòüñÿ â
òîìó, ùîá «âèÿâëÿòè â³äì³ííîñò³ â çì³ñò³
ðîçãëÿäóâàíèõ òåêñò³â çà ìàòåð³àëüíèìè
³ íåôîðìàëüíèìè êðèòåð³ÿìè: äåÿê³ ïî-
ëîæåííÿ, ïðèäàòí³ äëÿ áåçïîñåðåäíüîãî
çàñòîñóâàííÿ, ïðèäáàþòü ïîâíó êîíñòè-
òóö³éíó ñèëó, ³íø³ çàæàäàþòü âòðó÷àííÿ
çàêîíîäàâöÿ äëÿ äîäàííÿ ¿ì ïîçèòèâíî¿
ïðàâîâî¿ ñèëè». ×åðåç â³äñóòí³ñòü ÷³òêîãî
þðèäè÷íîãî çíà÷åííÿ äåêëàðàö³¿ ïðàâ ó
ïðåàìáóë³ ñó÷àñí³ êîíñòèòóö³¿ ÷àñòî äóá-
ëþþòü ö³ ãàðàíò³¿ ³ ïðàâà â îñíîâí³é ñâî-
¿é ÷àñòèí³ äëÿ çàáåçïå÷åííÿ ïîäàëüøîãî
âèçíàííÿ ¿õ ïîâíî¿ êîíñòèòóö³éíî¿ ñèëè
[11, 54].

Âèñíîâêè. Äîñë³äæåííÿ Ïðåàìáóëè
Êîíñòèòóö³¿ Óêðà¿íè äîçâîëÿº âèä³ëèòè
íàñòóïí³ ãðóïè ïóáë³÷íèõ ³íòåðåñ³â ³ áà-
çîâèõ ö³ííîñòåé: 1) ìîðàëüí³: «óñâ³äîì-
ëþþ÷è â³äïîâ³äàëüí³ñòü ïåðåä Áîãîì,
âëàñíîþ ñîâ³ñòþ, ïîïåðåäí³ìè, íèí³øí³ì
òà ïðèéäåøí³ìè ïîêîë³ííÿìè»; 2) ñîö³-
àëüí³: «ï³êëóþ÷èñü ïðî çì³öíåííÿ ãðîìà-
äÿíñüêî¿ çëàãîäè íà çåìë³ Óêðà¿íè»;
3) äåìîêðàòè÷í³: «äáàþ÷è ïðî çàáåçïå-
÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè òà ã³äíèõ
óìîâ ¿¿ æèòòÿ», «ïðàãíó÷è ðîçâèâàòè ³
çì³öíþâàòè äåìîêðàòè÷íó, ñîö³àëüíó,
ïðàâîâó äåðæàâó»; 4) äåðæàâí³: «ñïèðàþ-
÷èñü íà áàãàòîâ³êîâó ³ñòîð³þ óêðà¿íñüêî-
ãî äåðæàâîòâîðåííÿ ³ íà îñíîâ³ çä³éñíå-
íîãî óêðà¿íñüêîþ íàö³ºþ, óñ³ì Óêðà¿í-
ñüêèì íàðîäîì ïðàâà íà ñàìîâèçíà÷åí-
íÿ»; 5) ïàòð³îòè÷í³: «âèðàæàþ÷è ñóâå-
ðåííó âîëþ íàðîäó»; 6) ñïàäêîºìí³ñòü:
«ïîïåðåäí³ìè, íèí³øí³ì òà ïðèéäåø-
í³ìè ïîêîë³ííÿìè»; 7) áëàãîïîëó÷÷ÿ:
«ïðàãíó÷è ðîçâèâàòè ³ çì³öíþâàòè äåìî-
êðàòè÷íó, ñîö³àëüíó, ïðàâîâó äåðæàâó».

Ïðåàìáóëà Êîíñòèòóö³¿ äîïîìàãàº
ç’ºäíàòè ìîðàëüí³ ³ þðèäè÷í³ íîðìè
Îñíîâíîãî Çàêîíó ³ ïóáë³÷í³ ³íòåðåñè.
Ïî÷óòòÿ ëþäèíè âèçíà÷àþòü â÷èíêè ³
ïîâåä³íêó, ôóíäàìåíòîì äëÿ ÿêèõ, ó
ñâîþ ÷åðãó, º ïåâí³ ö³ííîñò³. Àëå, îñê³ëü-
êè ïðàâî ðåãóëþº ñàìå â÷èíêè, à íå ïî-
÷óòòÿ, ùî ¿õ âèêëèêàþòü, ïóáë³÷í³
³íòåðåñè îòðèìóþòü ñâ³é ïðèðîäíèé
ðîçâèòîê â ³íøèõ íîðìàõ êîíñòèòóö³¿,
ÿêèìè, çîêðåìà, ôîðìóþòüñÿ ïåâí³ ïðèí-
öèïè. Âçàºìîçâ’ÿçîê ì³æ ïóáë³÷íèìè
³íòåðåñàìè ³ ïðàâîâèìè ïðèíöèïàìè
÷³òêî ïðîñòåæóºòüñÿ â Êîíñòèòóö³¿.
Ö³ííîñò³, çàêëàäåí³ ó òåêñò, âèñòóïà-
þòü ÿê ñîö³àëüí³ òà ìîðàëüí³ ðåãóëÿòî-
ðè. Â³äïîâ³äí³ñòü ïðàâîâèõ íîðì îñíîâ-
íèì îð³ºíòèðàì äîçâîëÿº çàáåçïå÷èòè
ñò³éê³ñòü ëàäó ³ íå äîïóñêàòè éîãî äå-
ãðàäàö³¿ ç ïëèíîì ÷àñó.
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Áåðåñòîâàÿ È. Ý. Ïóáëè÷íûå èíòåðåñû â Êîíñòèòóöèè Óêðàèíû.
Ñòàòüÿ ïîñâÿùåíà èññëåäîâàíèþ îòäåëüíûõ àñïåêòîâ çàêðåïëåíèÿ è èñïîëüçîâàíèÿ
ïóáëè÷íûõ èíòåðåñîâ â ñîäåðæàíèè Îñíîâíîãî Çàêîíà Óêðàèíû. Óñòàíîâëåíî, ÷òî ïðå-
àìáóëà Êîíñòèòóöèè ïîìîãàåò ñîåäèíèòü ìîðàëüíûå è þðèäè÷åñêèå íîðìû Îñíîâíîãî
Çàêîíà è ïóáëè÷íûå èíòåðåñû. Ðàñêðûòà âçàèìîñâÿçü ìåæäó ïóáëè÷íûìè èíòåðåñàìè
è ïðàâîâûìè ïðèíöèïàìè, êîòîðàÿ ÷åòêî ïðîñëåæèâàåòñÿ â Êîíñòèòóöèè. Äîêàçàíî,
÷òî öåííîñòè, çàëîæåííûå â òåêñò, âûñòóïàþò â êà÷åñòâå ñîöèàëüíûõ è íðàâñòâåí-
íûõ ðåãóëÿòîðîâ, à ñîîòâåòñòâèå ïðàâîâûõ íîðì îñíîâíûì îðèåíòèðàì ïîçâîëÿåò îáåñ-
ïå÷èòü óñòîé÷èâîñòü êîíñòèòóöèîííîãî ñòðîÿ è íå äîïóñêàòü åãî äåãðàäàöèè ñ òå÷å-
íèåì âðåìåíè.
Êëþ÷åâûå ñëîâà: Êîíñòèòóöèÿ, ïóáëè÷íûé èíòåðåñ, ïðåàìáóëà, öåííîñòè, îñíîâíûå
ïðàâà è îáÿçàííîñòè, ïðàâîâûå ïðèíöèïû.

Berestova ². Å. Ðublic interests in the constitution of Ukraine.
The article is devoted to the research of certain aspects of consolidation and usage of public
interests in the content of the Fundamental Law of Ukraine. It is illustrated that public
interests as a legal category are manifested in various branches of legal science:
constitutional, civil, administrative, tax, banking law, as well as a number of procedural
branches of law.
There is a formed thesis that not all norms of the Constitution of Ukraine establish the rights
and obligations of participants in public relations. The Basic Law of Ukraine contains a
number of norms of another purpose: norms-principles, norms-tasks, norms-goals, norms-
definitions, directed on the general principles of law and order and the constitutional system,
addressed to an indefinite number of people, direct and order all participants of the relevant
public relations operate within the prescribed limits. The position that the legal tradition
affects the constitutional nature is respected. The basis of the legal tradition is the dominant
constitutional doctrine, constitutional consciousness and culture, national tradition of
governance, the system of social values.
It is proved that the preamble of the Constitution of Ukraine consolidates the most general
value ideas of the democracy. It is established that the preamble of the Constitution helps to
combine the moral and legal norms of the Basic Law and public interests. The relationship
between public interests and legal principles, which is clearly traceable in the Constitution, is
revealed. It has also been proved that the values embodied in the text act as social and moral
regulators, and compliance with legal norms by the main benchmarks allows to ensure the
stability of the constitutional order and prevent its degradation over time.
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It is substantiated that the study of the Preamble of the Constitution of Ukraine makes it
possible to distinguish the following groups of public interests and basic values: 1) moral:
«conscious of responsibility before God, own conscience, preliminary, present and future
generations»; 2) social: «taking care of strengthening the civil accord on the land of
Ukraine»; 3) democratic: «taking care of ensuring the rights and freedoms of man and
decent living conditions of his life», «striving to develop and strengthen a democratic, social,
legal state»; 4) state: «drawing on the centuries-old history of Ukrainian state building and
on the basis the right to self-determination made by the Ukrainian nation, all Ukrainian
people»; 5) patriotic: «expressing the sovereign will of the people»; 6) the continuity of the
«past, present and future generations»; 7) prosperity: «seeking to develop and strengthen the
democratic, social, legal state».
It is concluded that the preamble of the Constitution helps to combine the moral and legal
norms of the Basic Law and public interests. The feelings of a person determine the actions
and behavior, the foundation for which, in turn, there are certain values. But since the law
regulates the very actions, and not the feelings that cause them, the public interests receive
their natural development in other constitutional norms, in particular, which form certain
principles. The relationship between public interests and legal principles is clearly seen in the
Constitution. Values embodied in the text act as social and moral regulators. Compliance with
the legal norms of the main landmarks allows to ensure the stability of the system and
prevent its degradation over time.
Key words: Constitution, public interest, preamble, values, fundamental rights and
obligations, legal principles.

9

8/2018

ÒÅÎÐ²ß ÒÀ ²ÑÒÎÐ²ß ÄÅÐÆÀÂÈ ² ÏÐÀÂÀ

Öèâ³ëüíèé êîäåêñ äëÿ Ñõ³äíî¿ Ãàë³ö³¿ 1797 ð. Codex
civilis pro Galicia Orientali anni MDCCXCVII: 2-ãå âèä.,
äîîïð. / ïåð. ç ëàò. À. Ãóæâè; çà ðåä. Î. Êóòàòåëàäçå,
Â. Çóáàðà. Êè¿â: Þð³íêîì ²íòåð, 2018. 660 ñ.

ISBN 978-966-667-704-7

Äî óâàãè ÷èòà÷³â ïðîïîíóºòüñÿ äðóãå âèäàííÿ ëàòèí-
ñüêîãî òåêñòó ç ïàðàëåëüíèì ïåðåêëàäîì íà óêðà¿íñüêó
ìîâó Öèâ³ëüíîãî êîäåêñó äëÿ Ñõ³äíî¿ Ãàë³ö³¿ 1797 ð. Öå
íå ëèøå çðàçîê îäíîãî ç ïåðøèõ ïîâíèõ êîäèô³êàö³é ïðè-
âàòíîãî ïðàâà Ãàáñáóðãñüêî¿ ìîíàðõ³¿, à é îäí³º¿ ç ïåðøèõ
êîäèô³êàö³é ïðèâàòíîãî ïðàâà ó ªâðîï³. Îñîáëèâèé ³íòå-
ðåñ äëÿ äîñë³äæóâà÷³â ñòàíîâèòü òîé ôàêò, ùî çàçíà÷åíèé
äîêóìåíò çàñòîñîâóâàâñÿ íà ÷àñòèí³ òåðèòîð³¿ ñó÷àñíî¿
Óêðà¿íè.

Âèäàííÿ ðîçðàõîâàíå íà íàóêîâèõ òà íàóêîâî-ïåäàãî-
ã³÷íèõ ïðàö³âíèê³â íàâ÷àëüíèõ çàêëàä³â ³ íàóêîâèõ óñòà-
íîâ, ñòóäåíò³â, àñï³ðàíò³â, äîêòîðàíò³â þðèäè÷íèõ òà ³ñòî-
ðè÷íèõ íàïðÿì³â ³ øèðîêèé ÷èòàöüêèé çàãàë.


