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KOMITIOTEPHE ITPOT'PAMHE
3ABE3IMEYEHHS K [TPEAMET
AOTOBOPY AIBUHTY

(TaTTA NpUCBAYEHa NPaBOBOMY aHanizy
LOTOBIPHUX BiHOCUH Y Chepi Ni3uHry
KOMN'I0TePHOT0 MPOrPaMHOro 3abe3neyerHs.
ABTOp po3rnAzae nepeBarv NisuHry
KOMN'IOTEPHOro NPOrpamHoro 3abeneyeHHs
nepe onepaviAmu Kynisi-npofaxy Ta aHanisye
MOXTMBICTb KOMN'I0TEPHOr0 NPOrPamMHOro
3abe3neyeHHA BUCTYNaTI NPeAMeTOM Ni3UHTY.
ABTOp NPUX0AUTB 40 BUCHOBKY NPO HeobXiaHiCTb
BHeCeHHs 3MiH 10 3aKOHOLaBCTBA YKpaiHu 3
METOH0 BK/KOUEHHA KOMN'I0TePHOT0 NPOrpaMHoro
3abe3neyeHHa 40 NpesMeTiB I0roBOpY Ni3NHTY.
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(Hayxosuii xepisuux doyerm B. 1. Aeids)

ocraHoBka mpobaemu. Ha cboroani ckaapHo

ySBUTH cpepy eKOHOMIYHOI ALSABHOCTI, Y SIKiit 6u

HC BHKOPHCTOBYBAAMCS KOMITIOTCPH, BHUKOPHC-
TAaHHS SIKUX HCPO3PUBHO IIOBSI3aHO i3 BHUKOPHCTAH-
HSM  KOMITIOTEPHOTO IPOIPAMHOrO  3a0e3eyeHHs.
Komr'lorepre mporpamHe 3a0e3ledeHHsT HAACKUTD
AO Ti€l IPynH aKTHUBIB, IO BTPA4alOTh CBOKO I[HHICTH
Ha0araTo IIBHAIIE, HiK HACTa€E TEPMiH iX MOBHOI €KC-
nayarauii. Y 3BSI3KY 3 LIHM, IIAIPHEMCTBAM MAaAOTO
Ta CEPEAHBOTO 6i3Hecy HE BUTIAHO 3aKyIASITU AllleH-
3iiiHe KOMITIOTEpPHE IIPOrpaMHe 3abe3reueHHs, Bap-
TICTb SIKOTO YACTO MIEPEBHILYE BAPTICTh KOMIT IOTCPHOTO
00AaAHAHHSL, Ha sIKe Lie IIPOrpaMHe 3a0earedeHHsI BCTa-
HOBAIO€ETbCsL. HeoOxiAHICTb IPUAGAHHS KOMIT IOTEPHOTO
HPOrPaMHOrO 3a0€3MEYCHHS CTABUTD IIEPEA KOMIIAHIEIO
3aIIUTAHHA IIOAO MOXXAMBOCTI BUKOPHCTAHHS 3 IIi€I0
METOIO AiSHHIY sIK edpeKTHBHOrO $iHaHCOBOIO iHCTpY-
MEHTY, 1110 AO3BOASIE ONITUMI3yBaTH BUTPATH.

Cran  pocaipxenns. Okxpemi acmekTn  Kaacu-
¢ixanii AoroBipHuX BiaHOCMH Yy cdepi AisMHTY
AOCAIAXYBAAMCA y MpalsX TaKUX BITYM3HSHUX Ta
3apy6i>1<HHx HaykoBLiB, sk H. H. Buykosa, B. A. Tope-
mukin, A. M. Typuao [1], A. T. Bapabam, B. A. Tas-
man, B. C. Pisuux, T. I. Tonimxo [3], B. B. Isanumus,
X. W Ilnitaep [7].

He mnpumeHmyrouyn BHECOK O3HAUYEHUX Hpalb Y
TEOPiI0 AIBMHTIY, CAiA 3ayBa>KHUTH, IO HA ChOTOAHI
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33AMINAIOTHCA MPOTAAMHU B ITHTAHHI MOX-
AMBOCTI BUKOPUCTAaHHSI MEXaHI3MY AISHHIY

AO 00’eKTIB IHTEACKTYaABHOI ~BAACHOCTI,
IO YTPYAHIOE IOrO 3aCTOCYBaHHS AO
KOMITIOTEPHOTO  IIpOrpaMHOro  3abesre-

YEHHSI Ta 3HIDKYE AOBIpY Cy0’exTiB rocmo-
AAPIOBAHHS AO BHKOPHCTAHHS 3a3HAYEHOTO
cr1ocoby OpeHAU KOMITIOTEPHOTO HPOrpaM-
Horo 3abesnedeHHs. CaMe TOMY Lie IUTaHHS
noTpelye CBOro HaraAbHOTO BHPILICHHSI.

Merorw crarTi € o6rpyHTyBaHH;f MOX-
AMBOCTI BUKOPHUCTAHHSI Ai3UHTY KOMIT IO-
TEPHOrO IIPOIPAMHOIO 3a0E3HEYCHHS  SIK
C(l)CKTI/IBHOI‘O (l)iHaHCOBOI‘O IHCTPYMEHTY,
CIIPSMOBAHOTO Ha 3MEHINEHHSA BUTPAT KOM-
maHii, Ta HEOOXiAHOCTI BHECEHHS 3MiH AO
YHHHOIO 3aKOHOAABCTBA YKpalHH 3 METOIO
BKAIOUCHHsSI 00’€KTIB IHTEACKTYaABHOI BAAC-
HOCTI AO IPEAMETA Ai3HHTY.

Buxaaa ocnosHOrO Marepiaay. Aizunr
KOMIT JOTEPHOTO IIPOrPaMHOTO 3abeaneyeHHA
Ha CbOTOAHI HaOyBae IIOMYASIPHOCTI cepea
KOPHUCTYBa4iB, OCKIABKM Ma€ HM3KY IIepe-
Bar MEPeA ONEpaLisIMU 3 KyITiBAL AllIEH31H Ha
BUKOPHCTAHHS KOMITIOTEPHOTO IIPOrpaM-
HOTO 3a0e3IeyeHH:

1) AisuHroopep>xysau
AMBICTD  BCTAaHOBACHHS

OTpUMYy€E
KOMIT JOTEPHOTO
IIPOTrPaMHOTO 320€3MEYCHHS AASL YCIX KOPHC-
TyBauiB pu 0OMexxeHHX $piHAHCOBHX pecyp-
cax. Tobro, sKmO y O6roAXeTi KOMMaHIl
3AKAQACHO KOIUTH AASl IPUAGAHHS AMIe
KIABKOX AIIICH3IM, TO 3a AOIIOMOIOI0 MeEXa-
Hi3My Ai3MHIy MO)XHA OTPMMATH Yci Heob-
XiAHI AiLeH3iT, He 301ABIIYI0YH BIOAKET.

MOX-

2) AisuHrooaepxyBay €KOHOMMTb
CBIM 4Yac, OCKIABKU niA6ip KOHq)irypaui'i
KOMIT JOTEPHOTO  IIPOIPAMHOTO 3abe3rre-
YCHHS 3AIMCHIOETHCS CIICI[iaAICTaMH Al3HMH-
roBOI KOMIIaHil y BIAIIOBIAHOCTI 3 BUMOTraMH
AIBHTOOAEPIKYBaya.

3) AIBMHTOOACPXKYBaY OIAAYYE AMIIC
MOXXAMBICT BHKOPHCTAHHSI IIPOTPAMHOTO
3abesnedeHHs. Y CBOI0 d4epry, AiSHHroaa-
Bellb 3alMA€ETHCA NUTAHHAMHU OHOBAEHHS

IPOTpaM Ta HAAAIUTYBaHHs KOMITIOTEPHOTO
00AaAHAHHSL.

4) AisuHTOBI mAaTeXi HaAexaTb AO
BUTPATHOI YaCTHHH IPOLIOBOrO 06iry, a ToMy
IIOAQTOK Ha AOAAQHY BapTiCTh MOBEPTAETHCS Y
KOMIIAHiIO.

5) AisunHroosepxyBad —oTpHMYeE
AMUBICTD HPI/IAGaHHH AllleH3il Ha BHKO-
PHCTaHHS  KOMITIOTCPHOTO  IIPOrPAMHOIO
3a0e3IeueHH s y KiHLi TepMiHy AisuHIy 6e3
AOAATKOBUX mAaTexiB. PaxTuyHO BapTIiCTh
KOMIT JOTEPHOTO IIPOrPaMHOTO 3a0e3neyeHHS
Ha KiHEllb TEPMIHY AISHHIY 3HAYHO HIDKYA,
HDK Ha [T0YaTOK. 3 OIASIAY Ha Lie, IPH YKAa-
ACHHI AOTOBOPY AI3MHIY 3 IPaBOM BHUKYITY
00’exTa AlSMHIY npH 3aKiHYCHHI TepMiHY Ail
TAKOTO AOTOBOPY, AK ITPABHUAO, AI3SHHIOOAEP-
JKyBad OTPUMYE AilICH3iI0 HA BUKOPHCTAHHS
KOMIT OTEPHOTO [IPOrPaMHOTO 3a0€3ICYeHHS
yoKe 6€3 AOAATKOBHX ITAATEXKIB.

MOX-

IIJopo mepeBar AAsL IIPAaBOBAACHHKA, TO
BiH OAEpXXyE npn6yT01< y BUTASIAL TIAaTe-
XKiB 32 KOPUCTYBaHHS NMEPEAAHUM HHUM IIpa-
BOM IHIIIH 0CO0i, THM CaMHM KOMIICHCYIOUH
IIOHECEH] CBOTO 4acy BUTPATH HA CTBOPEHHS
TaKux 06 eKTiB.

TakuMm 4yuHOM, BOAYAETHCH, IO AIBHHT €
AOCUTh €pEKTHBHUM (IHAHCOBUM IHCTPY-
MEHTOM, SIKHH KOPUCTYETbCSI OCOOAMBHUM
IOMUTOM CepeA TANPHEMCTB MAaAOTO Ta
cepearboro 6isHecy. OpHaK YMHHE yKpaiH-
ChbKE 3aKOHOAABCTBO BCE€ II¢ ITOraHO aAall-
TOBAaHE AO CYyYaCHMX peaAili pHUHKOBOI
€KOHOMIKH, 30KpPeMa Yy IIMTaHHI Ai3HHTYy
KOMIT JOTEPHOTO  IIPOrPAMHOTO 3abeare-
4yeHHsA. AOCAIAXYIOYM 3aKOHOAABYI Ta TeO-
PETUYHI OCHOBM 3aCTOCYBAHHS Ai3HHTY B
Ykpaini MOXHa 3pOOUTH BHCHOBOK IIPO Te,
110 HAa AQHUI Yac KOMIT IOTEPHE MPOrpaMHe
3abe3meyeHHs He MOXKe 6yT14 MPEAMETOM
AOTOBOPY AIBHHTY.

basoBumu 3aKOHOAABYMM aKTaMH, 11O
PeryATh BIAHOCHHH Ai3uHry € LlnBiabHUI
ta Jocroaapchkui KoAeKcH YKpaiHH, a TAKOXK
3akon Ykpainu «IIpo $pinancoBuit aAisuar>»,
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SIKI POBTASIAAIOTH AIBHHT SIK PI3HOBHA AOTO-
BOPY OpPCHAHM, OCHOBHOK OCOOAUBICTIO
SIKOTO € TIepeAada B OPEHAY AIBHHTOOAEPIKY-
Bayy MaiHa CIIEliaAbHO HpI/IA6aHOI‘O AIBUH-
TOAABLIEM AASL HOTPeO AiSHMHrooaepskyBada
Ta 32 HOro BKa3iBKOIO. 1aK, BIATIOBIAHO AO
cr. 807 LlusiapHoro xopexcy Ykpainu [9]
ta cT. 3 3akony Ykpainu «IIpo ¢inancosuit
AisuHr» [4], npeameroM AisuHry Moxe GyTH
HECIO)XMBYA piv, BU3HAYEHA IHAUBIAYyaAb-
HUMH O3HAKaAMH Ta BiAHECEHA AO OCHOBHHUX
¢onais. Caia BpaxyBard, IO B KOHTEKCTI
AOTOBOPY AIBMHIY IOHSTTSA «Pid>» O3HAYAE
MaTepiaAbHICTb PEAMETA AIBUHTOBOTO AOTO-
Bopy. OCKIiABKHM KOMITIOTCPHE IIPOrpaMHe
3a0e3IeYeHHs He € PidI0, TO BOHO HE MOXKeE
OyTn IpeAMeTOM OKpeMoi yroau [2].

3 MPUHIUIIOBUX HO3ULIN HalM 6esTtiaec-
HHX pedel (res incorporales) AOITYCKABCS IIe
Yy PHUMCBKOMY IIpPaBi, & MOXXAHBICTb OPEHAU
IIpaB BU3HABAAACS 6ararpMa AOPEBOAIOLIIM-
Humu aBropamy, 3okpema I. @. Illepmiene-
sudem, H. O. HepcecoBum. Opnax cyvachuii
IIPAaBOMOPSAOK 5K OPEHAY AOIYCKAE AHIIE
TIAGCHI HECTIOXUBYI pedi, a MOXKAMBICTb
OpEHAHU res incorporalcs He BU3Hae. Tomy wiia-
KOM 3pO3YMIAOIO € BKAa3iBKa 3aKOHOAABLIS
Ha Te, IO NPEAMETOM Ai3HHTY MOXYTb 6ym
AMIIE HECIIOXXMBYI Pedi, BUSHAYEHI IHAUBIAY-
AABHUMH O3HAKaMHU, AO SIKUX CKAAAHO BiAHE-
CTH KOMITIOTEpPHE IIPOrpaMHe 3a0e3ledeHHs
[8]. IctoTHOW mpOGAEMOIO, sKAa BHHHKAE
IPH AIBHHTY KOMITIOTCPHOIO IIPOrPAMHOIO
3a0€3I1eUCHHS € Te, 1O NPOrPAMHi IIPOAYKTH
PaKTHYHO HE € MaTepiaAbHOIO Piudio i He €
BAACHICTIO KOPHUCTYBaya, aAXe aHi Ai3uHro-
AABELlb, aHI AI3MHIOOTPUMYBAY HE BOAOAIIOTH
KOMIT FOTEPHHUM HPOrPAMHUM 3a0€3IICYEHHAM.
Sk npaBuso, mpaBa iHTEACKTYaABHOI BAAc-
HOCTI Ha KOMITIOTEPHE IporpamHe 3abesre-
YEHHs HAAEXATh AlLlEH3iapy, AKMH HaBiTh HE
3ABXKAM € IPOAABLIEM KOMIT IOTEPHOTO IIPO-
IPaMHOTO 3a0€3IICYCHHS, WO CIBIIPALIOE 3
AI3MHIOAABIICM.

TakuM YHMHOM, OCHOBHMMH acCIEKTaMH,
SKi 3 TEOPETUYHOL TOYKH 30Dy CTaBASTH ITiA

CYMHIB MO>XXAMBICTb AIBUHTY KOMH’}OTepHoro
IPOrPaMHOTO  3a0€3IEYCHHS € Te, 1O
o-mepuie, MporpamMHe 3abesnedeHHs Kap-
AVHAABHO BIAPI3HSIETBCA  BIA ocobucroi
MaTrepiaAbHOI BAACHOCTI, WO sIK IPaBHAO
NIEPEAAETHCS Y AISUHT; IO-APYTE, Y AilleH-
3i5IX HAa KOMITIOTEpHE IporpamHe 3abesme-
YECHHs 3a3BUYAll PETEABHO OOMEXKYIOTHCS
criocobu #oro BUKOPHMCTAaHHs 1 4acToO Mic-
TATHCSL OOMEKEHHSI IOAO IEpeAadl ITOKyII-
LIEM AillEH3ii CBOrO NnpaBa Ha BUKOPHUCTAHHs
KOMIT JOTEPHOTO IIPOTrPaMHOTO 3a0e3 ey CHHSI
Tpetim ocobam [10]; mo-Tpere, nmpu 3aiii-
CHEHHI omepauifi AiSHHIY KOMITIOTEPHOIO
IPOTPAMHOTO 3a0€3MeyeHHs 3 TEXHIYHOI
TOYKH 30py HOTO MPAaKTHYHO HEMOXXAHBO
BUAYYUTH 1O 3aKiHYEHHI TEPMiHY Ai3UHTY.

Boanouac, OKpeMi HayKOBILi BBaXKaIOTb,
IO OCKIABKM 3aKOH HE MiCTUTb 3aKPUTOIO
nepeAiky 06’eKTiB, 1[0 MOXYTb OyTH IIpeAMe-
TOM AI3HMHTY, TO BIAITOBIAHO iCHYBaHHS TaKOl
fioro ¢opmu, SAK AiSHHI IHTEAEKTyaAbHOI
BAACHOCTI 3araAOM, Ta KOMIT FOTEPHOTO IIPO-
IpaMHOro 3a0esIeyeHHs 30KpeMa, He 3a0o-

poeHo [5].

OAHAK HaBiTh SKIIO IMOTOAUTHUCS 3 HaBe-
ACHHUM o6rpyHTyBaHH;1M MO>XAHUBOCTI BiAHE-
CeHHs 00 eKTiB IHTEAEKTYaABHOI BAACHOCTI
AO TIpEAMETA AISHHIY, TO CAiA 3ayBaXKHTH,
IO XO4Ya U Ha PiBHI 3aKOHOAABCTBA Ai3HMHT
KOMIT JOTEPHOTO IIPOrPaMHOTO 3a0e3IeyCHHS
He 3a00pOHSETHCsI, HA NIPAKTHL BUHUKHYTH
TPYAHOLI1 i3 PEECTpalli€l0 TaKOl AISIABHOCTI,
ockiabku 3ripHo 3 Kaacudikaropom BHAIB
eKOHOMIYHOI AigapHOCTI — 2010, xaac 77.40
«disune inmesexmyarvnoi eaacnocmi ma
nodibnux npodyxmis, xpinm meopis, 3axu-
WeEHUX ABTNOPCOKUMU NPABAMU>> BKAIOLAE
AI3UHT IHTEAEKTYaABHOI BAACHOCTI 32 BUHAT-
KOM pODIT i3 3aXWINEHMMH aBTOPCHKHMHU
IpaBaMH, TAKMX K KHUIW abo mporpamue
3abesnevenns [6].

Sk BUIIE, TEOPETHYHO
AISMHI KOMITIOTEPHOTO IIPOrPaMHOrO 3abes3-
IEYECHHS YKPAIHCPKHM 3aKOHOAABCTBOM He
nepepbadaerbes. PasoM 3 TuM, Ha mpakTHui

3a3HA4YaA0CA
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3ycTpivdaeTbcs 6araTo BHITAAKIB paxTny-
HOI IepeAadi KOMITIOTEPHOIO MPOIPaMHOIO
3abe3neyeHH y cl)iHaHCOBuﬁ AI3MHT.

Ha cporopni xapakrepHuM siBHIIEM
€ AIBMHI TaK 3BaHOIO <« B6YAOBaH0r0 >
KOMITIOTEPHOTO ~ IIporpamMHoro  3abesiie-

YeHHs, TOOTO KOMITIOTEPHOTO IPOrpam-
HOro 3abesmedyeHHs, IO € YACTHHHOIO
KOMITIOTEPHOTO OOAAQAHAHHS, sIKe IepeAa-
€TLCS Y AI3UHT.

Bxe saraapnum mpasusom y CIIA cras
AISHHT [IPOrpaMHOTrO 3a0e3NEYCHHS PasoM
3 KOMITIOTCPHOIO TCXHIKOIO, 3 BCTAHOBACH-
HSM IIPOTpaM, IAKAIOYEHHSM AO HeoOxia-
HHUX CHCTEM, HABYAHHAM IIEPCOHAAY TOIIO.
Take BOysOBaHe KOMIT I0TEPHE IIPOrpPaMHE
3a0€3IICUCHHS, 5K IPABUAO, POSTASIAAETHCS
SIK 9aCTMHA OOAAAHAHHSI, B SIKOMY BOHO Mic-
THTBCS, 2 OTXKE, HE TIPHU3BOAUTH AO AOAATKO-
BUX CKAAAHOILIB, IJO BUHHUKAIOTb 13 AIBHHTY
KOMIT FOTEPHOTO [IPOTPAMHOTO 3a0e3IeueHH L.
Y cBoto 4epry, po3poOHUKH KOMIT FOTEPHOTO
IPOIPaMHOTO  3a0€3IEUYCHHSI IIPOIOHYIOTH
YKAQAQTU CHELiaABHUH AOAATOK AO AlllEH3iH-
HOTO AOTOBOPY, ILIO AO3BOASIE BUPIIIUTH IPO-
baeMy mepeaaul y THMYacoBE KOPHCTYBAaHHSI
HEBUKAIOYHHUX IIPaB iHTEAEKTYaABHOI BAAc-
HOCTI. 30erMa, CTAaHAAPTHI AilleH31HHI yroau
xommanii Microsoft 3abopomnsors mepepady
y THMYAaCOBE KOPHMCTYBAHHS KOMII IOTEPHOTO
IPOrPaMHOTO 320€3MIEYCHHS, AASL LILOTO HEOD-
XiAHO AOAATKOBO IAIMCATH  CIIELiaABHY
AIBMHIOBY YrOAY AASL KOMIIKOTEPHOIO IIpO-
IPaMHOTrO 3a0e3Ie4eHH KOMIIAHii Marixpo-
coT, 1O BCTAHOBAIOETHCSI HA KOMITIOTECPH,
SKI mepeAatoThes y Aisunr [11].

Takum umMHOM, Y AiSMHrOOTpHMyBaya
, .
3 SABASIETHCS MOXKAMBICTH BHKOPHCTOBYBATH
Y CBOIH AISIABHOCTI HeobxiaHE KOMH’}OTepHe
IpOrpaMHe 3a0€3EYCHHS, IPU LIbOMY IIPCA-
METOM AOTOBOPY AIBMHIY € TiA€CHAa pid —
KOMITIOTep (SKHI, SIK IIPaBHAO, BHUKOHY€E
POAB cepBepa).

Taxox oxpemi AiBUHTrOBi KOMMIaHii IpoIo-
HYIOTb B3STH B AISMHI AMIIE MaTepiaAbHUH

HOCIiH, To6TO CEpBEPHE YU iHIIE 00AaAHAHHS,
Ha sIKC MOXKHa OyA¢ BCTAaHOBUTH HEOOXiAHE
KOMITIOTEPHE  [IPOrpPaMHe
[Tpu npoMy nepeabavaeTsest, MO AIBUHIOO-
TPUMyBa4 CaMOCTIHHO IpHUADaBaTHMe IpaBa
Ha BUKOPUCTaHHsI KOMIT JOTEPHOTO IPOrpaM-
HOTO 3a6e3medeHHs.

3abe3revyeHHs.

OaHax onucaHi cxeMu mepeAadi B AisHHT
KOMIT JOTEPHOTO IIPOrPaMHOTO 3abeareyeHHs
AAAECKO HE 3aBXAU IpaLoiTh. BoHM akTy-
AABHI y BHUITAAKY HeOOXiAHOCTI OHOBACHHS
3aCTapiAOrO  KOMIT OTEPHOTO 00AaAHAHHSA
PasoM i3 IporpaMHUM 3a0e3eYEHHSIM Y pasi
HECTayi y mAIIpUEMCTBA O6OPOTHI/IX KOIITIB.
I'lpu npoMy O4eBHAHO, 110 BOHH HE IAXO-
ASITh  AASI «Kop061<0130ro>> KOMIT JOTEPHOTO
IIPOrPaMHOIO 3a0E3IICUCHHS, a TaKOX He
OPUMHATHI AAS THUX KOMIIaHiM, SIKi MaloTh
B HasBHOCTI yce HeobxipHe KOMIT JOTEPHE
obAaAHAHHS 1 rIOTpeGyIOTb ¢inaHcy-
BAHHS caMe AASL IPUAOAHHs IIPaB Ha BHKO-
PMCTAaHHSI  KOMIT IOTEPHOTO  IPOrPAMHOIO
3a0e3neyeHH .

3AIMICHEHMI aHaAI3 CBIAYMTB, IO HaBIiTh
32 BIACYTHOCTI 3aKOHOAABYMX OCHOB, Ha
IIPaKTUL KOMITIOTEPHE HporpamHe 3abes-
NeYeHH TIEPEAAETHCS Y AISHHI, He Oyayuu
npsMuM  00’€KTOM AOTrOBOpY AisuHIy. 3
OTAsIAY Ha 1ie, BOAYaeThCsl 32 AOLIABHE OHO-
yKpaiHCbKE 3aKOHOAABCTBO
3riAHO i3 CYyYaCHUMH pPE€aAisIMU PUHKOBHX
BIAHOCHH Ta AOHOBHUTH 6a30Be 3aKOHOAAB-
CTBO Y ccl>epi AI3UHTY IIOAOXKEHHSIMH, SIKi BiA-
HOCSTbh 00’€KTH IHTEACKTYaABHOI BAACHOCTI,
AO SIKHX HAACKATb KOMITIOTCPHI IPOrpamMu
Ta [pOrpaMHe 3a0€3CYCHHS, AO IIPEAMETA
Aisunry. OTKe, NPOIOHYETHCS AOIOBHHUTH
4. 1 cr. 807 LluiapHOro xopexcy YkpaiHu
ta 4. 1 cr. 3 3akony Ykpainu «IIpo ¢inan-
COBUII AISMHI» APyrHM a03alloM HacTyIl-
Horo 3MicTy: «IIpeaMeToM Ai3MHTY MOXYTB
OyTH 00’€KTH IHTEACKTYaABHOI BAACHOCTI, Y
TOMY 4YMCAl TBOPH 3aXMIIEHI aBTOPCBKUMM
IpaBaMH, 32 YMOBU HAaSBHOCTI NMHCbMOBOTO
AO3BOAY IIPAaBOBAACHHUKA LIUX TBOPIB Ha Iepe-
Aady iX y aisunr». Pasom 3 tum, HEOOXiAHO

BUTH YHHHC
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HNPUBECTH Y BIATIOBIAHICTD 1 MiA3aKOHHI
HOPMAaTHBHO-IIPAaBOBI aKTH. 30KpeMa, BHe-
CTH 3MIHH AO KAacnq)iKaTopa BUAIB €KOHO-
MIYHOI AISIABHOCTI, a CaM€ 4YacTHUHY APYTY
KAaCy 77.40 BUKAACTH Y HACTYIHIN peAakuii:
«Ileit kaac Bkarovae:

e AiBHHI iHTeAeKTyaAbHOI BAacHOCTI (Kpim
TBOpIB, 3aXUIEHUX aBTOPCHKMMHU IIPaBaMU,
TaKUX SK KHUTH 260 IporpaMHe 3abearre-
‘ICHH}I). AisuHr po6iT, 3aXMIIEHUX aBTOP-
CbKUM TIPABOM AO3BOAAETHCA 32 YMOBH
HASBHOCTI MMHCHbMOBOI'O AO3BOAY ITPaBOBAAC-
HHUKA LJUX TBOPIiB Ha IIEPEAAYY iX Y AI3UHT;

®  OACPXXYBaHHS POSATI 260 AileH3ifHOTO
MMTA 32 BUKOPUCTAHHS:

O IIaTEHTOBAHOI MPOAYKLIii
O TOPrOBEABHHUX i CEPBICHUX MapOK
0 Ha3B OpeHAIB

O PpO3BIAYBaHHS M OIIIHIOBAHHS KOPHCHUX
KOITAaAWH

0 ¢pavaiiBHHIOBUX YTOA>.

Bucnosxu. IliacymoByroun BuIneBHKAQ-
AEHE, CAlA 3a3HAYUTH, LIO 3 OTASIAY Ha CBIil
crenudiyHUI XapakTep KOMH’IOTepHe npo-
rpamMHe 3a0€3MeYeHHS HE € THIIOBUM IpeA-
MeToM AisuHry. Byayun 6e3TiaecHOIO piudio,
IporpamMHe KapAMHAABHO
BIAPI3HAETBCA Bi ocobucroi MaTepiaAbHOI
BAACHOCTI, IO, AK MPaBHAO IIEPEAAETHCSA Y

3abe3neyeHHs

aisunr. Hespakaroun Ha 1je, MpakTHKa CBiA-
YHTb, IO KOMIT IOTEPHE IIporpaMHe 3abesite-
YEHHsI MOXE BHCTYIIATH TAKUM Xe 00 €KTOM
AIBUHTY, K i KOMn’wTepHe 00AaAHAHHS,
3a BHHSATKOM TOIO, IO AO HBOIO HE MOX-
AauBo  poTopkHyTHCs.  Ockiabku — 3TiaHO
3 IOAOXEHHSAMH YHHHOTO YKPaiHCBKOTO
3AKOHOAABCTBA, KOMITIOTEPHE IIPOrpaMHe
3abe3nedeHHsT He MOXe OyTH IIpeAMETOM
AI3UHTY, aBTOPOM IIPONOHYETHCS BHECTH
3MiHH A0 0a30BOrO 3aKOHOAABCTBa y cdepi
aisuHry, a came: Ao LluBiabHOro kopekcy
Yxpainu Ta 3akony Ykpainu «Ilpo ¢inan-
COBHUH AIBMHI>», a TaKOX AO KAacmq)iKa—
TOpa BHAIB €KOHOMIYHOI AisiapHOCTI — 2010
3 METOIO BKAIOYEHHS AO TIPEAMETA AiSHHIY
00’eKTiB IHTEAEKTYaAbHOI BAACHOCTI, IO
3aXUILEHI aBTOPCHKUMH IPaBaMU, AO SKHX
HaAGKUTh KOMITIOTEPHE IIporpaMHe 3abes-
neyeHHs. [Ipu npomy caia Bpaxosysaty, mo
IIpU IEPEAAdl KOMIT OTEPHOTO IIPOTrPAMHOTO
3abe3neyeHHS Yy AISHHI IMOBMHHI AOTPHUMY-
BATHCsI aBTOPCHKI [IpaBa po3pOOHHUKA TAKOTO
nporpamMHoro sabesnedenHs. To6to, y ainen-
3IHHOMY AOrOBOpI MIX AIBMHIOAABLIEM Ta
[IPAaBOBAACHUKOM KOMIT FOTCPHOTO IIPOrpaM-
HOTO 3a0€3IeYeHHsI TOBUHHO 00yMOBAIOBa-
THUCSI, IO AILIEH3is HAAAETBCS AASL MEPeAAdi
KOMIT JOTEPHOTO IIPOrPaMHOTO 3abe3eyeHHS
Y AIBMHT Ta 4iTKO BU3HAYATHUCS MEXI, 3TIAHO
3 SIKUMH AI3MHIOAABELIb HAAABATUME Y AISHHT
KOMITIOTEPHE  IIpOrpaMHe  3abe3ledeHHs
CBOIM KOPHCTYBadaM.
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PekomeHZ0BaHO KadeApoto LMBINbHOTO, FOCMOAAPCHKOTO NpaBa Ta npoLecy

COMPUTER SOFTWARE AS A SUBJECT OF LEASING AGREEMENT
Cherkach V.

Abstract: This article contains a legal analysis of the contractual relations arising in the
context of computer software leasing. The author explores whether computer software can
be the subject matter of a lease agreement and analyses the benefits of leasing (as opposed to
purchasing) of computer software.

Leasing often provides substantial benefits to the end users, vendors and sales representa-
tives because it solves business problems and satisfies company and individual needs. Software
leasing often provides such benefits in spades because institutional policies and individual
perceptions often lag in realizing that the primary driver of the communication and com-
puter industries is software. However, the current Ukrainian legislation has not yet properly
adapted to the realities of the modern market economy, especiaﬁy in the context of leasing of
computer software. Having explored the legal and theoretical bases of leasing in Ukraine, the
author opines that, as it currently stands, software cannot be the subject of a lease agreement.
However, despite the absence of an appropriate legal framework, practice shows that there are
many cases of computer software being transferred in financial leasing. For example, major-
ity of computer hardware leased or financed today has an embedded software. Such embed-
ded software is generally considered to be part of the equipment in which it is embedded
and this does not cause any issues or complexities. For this reason, the author concludes that
the Ukrainian legislation ought to be amended to acknowledge that computer software can
be the subject of a leasing agreement. The author proposes to amend part 1 of clause 807 of
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Civil Code of Ukraine and part 1 of clause 3 of the Law of Ukraine “On Financial Leasing”
by adding a second paragraph to the respective clauses, which would read as follows: “The
objects oginteﬂectual property, including copyright works, can be the subject of a lease, if the
legal owner of those objects provides a written consent for such their leasing”.

Keywords: computer software, contractual relations, leasing, lessor, lessee, subject of
leasing.

KOMIBIOTEPHOE NIPOTPAMMHOE OBECHEYEHUE
KAK ITPEAMET AOTOBOPA AU3HUHTA

Yepxau B. b.

Pesrome: CraThsi MOCBAIIEHA IIPABOBOMY AHAAM3Y AOTOBOPHBIX OTHOLIEHHUH B cdepe
AMBHMHIA KOMIIBIOTEPHOIO IMPOrPaMMHOIO obecrieqeHHs. ABTOp paccMaTpHUBAaET HMpEHMYyLIe-
CTBa AMBHMHIA KOMIIBIOTEPHOTO IPOrPaMMHOTO obecrieyeHUs mepes OmnepanusMu KyIAH-
NPOAAKUA M AHAAUSUPYET BO3MOXKHOCTb KOMIIBIOTEPHOTO IPOTPAMMHOTO obecrieyeHus
BBICTYIIATh IPEAMETOM AUBHHIA. ABTOP IIPUXOAUTD K BBIBOAY, 4TO He0OXOAUMO BHECTH H3Me-
HEHHS B 3aKOHOAATEABCTBO YKPAHHBI C IIEABIO BKAIOYEHHS KOMIIBIOTEPHOTO MPOrPaMMHOIO
obecreyeHns K IPEAMETAM AOTOBOPA AUSHHTA.

KAro4yeBble cAOBa: KOMIIBIOTEPHOE IIPOrPaMMHOC obecneyeHue, AOTOBOPHbIE OTHOMIE-
HUS, AMSHHT, AUSUHTOAATEAD, AUSUHTOIIOAYYATEAD, IPEAMET AUSHHIA.
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