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KoHcTuTynilinmii npMHINI BepXOBEHCTBA IpaBa:
3arajbHe Ta 0coOnuBe

Bupas «BepxoBeHCTBO mpaBa» (the rule of law) [OCUTD MUPOKO MOMIN-
peHMI y CyYacHii €BPONIENChKIiN MOMITUYHIN 1 IOpUANYHIN TiTepaTypi, a
TaKOXX Y MOJITMYHIN IpakTuLi i 3aco6ax macoBoi iHpopmaii. Brim jioro
3MICT € HaCTi/IbKI CK/IaIHUM i HEOTHO3HAYHUM, 110 CTAHOBUTD IIPEIMET
JKBaBUX MyOTiYHMX 06roBOpeHb'. B ymoBax rino6aisanii guckycii ctocos-
HO BEpXOBEHCTBa ITpaBa HabyBaIOTh JOATKOBOTO BuMipy. BoHo cTocyeTh-
Cs IMTAHHA PO Te, YU € 3MICT LIbOTO PeHOMEHY YHiBepCaIbHMM, 110 Ma€
3Ha4YeHHSA JI/IA BCiX Ky/IbTyp, a60 BiH MOXKe iCHyBaTH i JiATH BUKIIOYHO Y
PaMKax €BPOIENChKOI KY/IbTYPH, B AKill BiH BUHUK i CITIITHO (QYHKITiOHYE.
IIutanHA npo CHiBBiJHOIIEHHA YHiBepPCaJTbHOIO I HalliOHaJbHOTO
(KynpTypHO-clendivHOro) y BepXoBeHCTBI IpaBa Ma€ 0COO/IBE 3HAUCH-
HA /I TUX KpaiH, AKi cTa/m Ha IUIAX JeMOKPAaTUYHOTO peOpMyBaHHSA
CBOIX IIPaBOBUX CUCTEM, TOMY 110 Oyfib-sIKa CHCTeMa IIOBMHHA, 3 OIHOTO
60Ky, OpieHTyBaTVCs Ha yHiBepCa/lIbHi IPUHIINIIN, @ 3 JPYTOrO — YPaXOBy-
BaTM BJIACHY IIPaBOBY TPAAMIIiI0 il KYJIbTYpHi ocobnmmBocTi. Came 10 TaKux
KpaiH i HaleXXUThb YKpaiHa, sAka Mae 18-piunnit focBin OyAiBHUIITBA BlTaCHOI
IepKaBHOCTI.

BepxoBeHCTBO IpaBa € YHiBepcaTbHIM (eHOMEHOM Y IBOX 3HAYEeHHAX.
ITo-nepiue, AK efuHMII GEeHOMEH €BPOIEICHKOI KYIBTYPH, IO OXOIIIIOE
TOCBi[l AK aHITOMOBHUX, TaK i KOHTMHEHTAIbHO-€BPOIEICbKIX KpaiH, Xo4a

! lus.: Raz, J. The Rule of Law, in Raz, J. The Autonomy of Law. — Oxford : Clarendon
Press, 1979; Lyons, D. Ethics and the Rule of Law / D. Lyons. - Cambridge : Cambridge
University Press, 1984; Shapiro, I. (ed.) The Rule of Law / I. Shapiro. - New York : New York
University Press, 1990; Laportra, E Globalisation and the Rule of Law. Some Westphalian
doubts, in Law and Justice in a Global Society, IVR 2005 Congress / F. Laportra. — Granada :
IVR, Universidad de Granada, 2005; Costa, P. and Zolo, D. (eds.) The Rule of Law History,
Theory and Criticism / P. Costa, D. Zolo. - Dordrecht : Springer, 2007.
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IIpY LbOMY CJIifi BUSHATV iCHYBaHHSA II€BHUX BiIMiHHOCTE: iCTOPUYHNKX i
KOHIENITYa/IbHUX PUC, 00YMOB/ICHNX HallioHaIbHUMU Tpaguniamu. ITo-
ipyre, B yMOBax I7106ati3aliii BiH cTae yHiBepcaJIbHUM IIPYHIVIIOM CIIiBic-
HYBaHHA J1 CIIIBPOOITHNIITBA Mi>K HAPOJAMM i Ky/IbTypaMu, X04a I CUTY-
alisg BMMara€ Mi>KKY/IbTYPHOTIO [Iia/IoTy 3 IPUBOMAY MOXK/IMBOCTEI 1 MeX
IPOHNMKHEHHS IbOTO eHOMEHY B HeEBPOIIETIChKi KY/IbTY L.

BepxoBeHCTBO IpaBa Ma€ €BpOIEiicbKe KOPiHHSA, BOHO — IPOAYKT TPU-
BaJIOTO eBOJTIONIIHOTO PO3BUTKY EBPOIIENChKOT KymbTypu. Voro ocHoBHa
BUIMOTa BUPXA€EThCS HOPMYIIO0: «3aXICT IHAMBITya/IbHIX IIPaB Yepes 00-
MEXXEHHA CBaBOJIi B/Iafiy». Y TOV XKe Yac y PaMKaX €BPOIENCbKOI KY/IbTypU
€ IIeBHi 0COONMMBOCTI B JOKTPYMHI J1 TPAaKTHUIIl BepXOBeHCTBa IIpaBa. Hacam-
nepep Lie OB A3aHO 3 BiIMIHHOCTAMM IIPAaBOBUX CHUCTEM 3araabHOro i -
Bi/ZIBHOTO ITpaBa, IO if 00YMOBIIO BUHMKHEHHS IBOX OCHOBHIX MOJIeJIeit:
aHITIIICbKOI — BJIaCHe «BepXOBeHCTBO mpaBax (rule of law) i HiMenbkoi —
«rpaBoBa jiepkaBa» (Rechtstaat). Y pamMkax KoXKHOI 3 €BpOIeiiCbKUX Cy6-
Ky/IBTyp BifbyBanaca gudepeniialia icTopMIHNX i KyIbTypHNX BTileHb
BEPXOBEHCTBA IIpaBa. Y pe3y/nbTaTi BUHMK/IY OCHOBHI MOJIETIi BEpXOBEHCTBA
npasa (Benmuxoi bpuranii, CIIIA, Himewunny, ®panuii 7 iHImMX eBpomeii-
CbKIIX Iep>KaB), IKi Ma/ii HOPMAaTVBHO-IHCTUTYLiOHA/IbHI BifMiHHOCTI 3a
TaK/MI OCHOBHMMM ITapaMeTPaMI, AK BU3HAUEHH: CyBepeHiTeTy, IpM3Ha-
YeHH: KOHCTUTYII i1 3aco0y 3axmcTy iHAMBifyaIbHUX TIpaB’.

Y xapakTepucTulli yHiBepcaJbHUX PJC BEPXOBEHCTBA IIpaBa A CMpa-
10Cs1 Ha iHTepIIpeTariiio itaniiicbkoro ¢inocoda npasa [lanino 3omo (Danilo
Zolo), Ikt BUSHAYYB JIOTO K «<HOPMAaTUBHY i1 iIHCTUTYLIiIOHAIbHY CTPYK-
TYPY CY4acCHOI €BPOIIEIICbKOI iep>KaBy, 1110 Ha OCHOBI iHAMBilyaTicTUYHOI
dinocodii (3 moABitHMM BMICTOM MOJITUYHOTO MTECUMI3MY 11 HOPMATUB-
HOTO OITUMi3MY) i 4epes Ipolecy posnoziny i audepeniiaii Bragyu Hazi-
JII€ TIPABOBY CUCTEMY IIE€PLIOYEPTOBMM 3aB/IaHHAM 3aXUCTy TPOMAJIChKIX
1 MONITMYHYUX NIPaB, TUM CAMUM IPOTUAIIOYM 1A JOCATHEHHA Li€l MeTn
CXM/IBHOCTI Cy6’€KTIB BIaiM JO CBABOJIi I 37IOBKMBAHHS BIIaJI0I0».

Y 11pboMy BU3HA4YeHHi YiTKO PO3MEKOBYIOTbCA: 1) MeTa BepXOBEHCTBA
npaBa — 3aXJCT iHVBiTyanbHNUX MTPaB; 2) iHCTUTYIIIOHAIbHO-HOPMATUBHI
3ac00U — MPUHIII «PO3IIOAITY BIAfN», IO Befie 0 OOMEeXXEeHH:I lep>KaB-
HOI BJTaJiy 3 METOI0 PO3IIVPEeHH: iHAMBIyaIbHOI CBOOOAN — OFHOOCIOHICTD
i inguBigyanpHicTh Cy6’eKTa NpaBa; IOPUAMYHA PiBHICTD IHAMBITYaIbHUX
Cy0’€eKTiB; BUSHAYEHICTb [IPaBa; KOHCTUTYIilHEe BU3HAHHS IHAMBIyaTbHIX

! The Rule of Law. History, Theory and Criticism / P. Costa, D. Zolo (eds.). - Dordrecht
Springer, 2007. - P. 7-18.
2 Ibid. - P. 29-30.
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IpaB i IPMHINII «pO3MeXyBaHHA (IudepeHialii) Blagu», o MiATpUMYye
¢dyHKLiIOHATbHE PO3MEXYBaHH MK IOTITUKO-IIPAaBOBOI0 CUCTEMOIO 11
IHIIMMU COLiaTbHUMM MifICMCTEMaMH, a TAKOXK PO3MeXyBaHHs, KOOPAU-
Hallilo i1 TPaBOBe PeTy/II0BaHHA pisHNX QYHKIIN fep>kaBy; 3) dinocodepka
OCHOBa — iHAMBixyaicTMYHA nomiTYHA inocodis.

InpuBigyanism sk eguHa ¢inocodcbka OCHOBA NMPUCYTHIN Y pisHUX
€BPONENCHKUX JOCBi/lax BEPXOBEHCTBA IIPaBa i € BaXK/IMBOI MONTITUKO-
¢inocopcpkoio MepeyMOBOI0 NOKTPUHM (PyHAAMEHTAIbHUX NpaB. Bin
3aTBepJKy€e OHTO/IOTIYHY IlepeBary iHaMBigyaIpHOro Cy0’eKTa i1 akciono-
riYHy L[iHHICTD 10r0 cBOOOAY aBTOHOMIi. YHAC/TIIOK I[bOTO B IIOMIITUYHI
¢inocodii 6ynm 3aTBepKeHi ABa NPUHLMIN: 1) OITUIHMIT TTeCUMI3M,
TOOTO ifiess BHYTPIillIHBO B/IaCTMBOI Hebe3neK O TMYHOI BlIajy, i 2) Hop-
MaTUBHUII ONTUMi3M, TOOTO Bipa B Te, 110 Hebe3meKa IMOoMiTUYHOI Bagn
MO>Ke Oy TH CTpUMaHa IPAaBOM 3aBISKY CYKYITHOCTI KOHCTUTYLIIITHO rapaH-
TOBAHVX iH/IUBi/lya/IbHUX IIPaB i «IOpUAU3alil» YCbOTO YCTPOIO AepKaBu'.

JIIpyre sHa4Y€HH: YHiBEPCAIbHOCTI BEPXOBEHCTBA IIPABa, K BXKE 3a3Ha-
9ajocs, OB sA3aHe i3 mpolecamy rmobanisanii it BUXOAY BepXOBEHCTBA
npaBa 3a MeXi 3axigHoi KynpTypu (a60 3axifHux KynpTyp). Bunnkae mu-
TaHHS [IPO Te, YV MOXK/IMBO, 106 Ti cami couianbHi OTpe6u, siKi 06ymo-
BI/IV BUHMKHEHHS BePXOBEHCTBA IIpaBa B €BPOIIi, IIPUBE/N 10 aHAJIOTTYHIX
HAC/iJKiB i B iHIIMX TPaguLisAx i KynbTypax? AKumMu € MOXIMBOCTI 11 MeXi
IIepeHECEHH BEPXOBEHCTBA IIPaBa B iHIN CYCHi/IbCTBA 11 KYJAbTYpPU, L0
BiIIPI3HAIOTHCA BiJ] TUX, Y IKUX Liell IIpoLeC YCIIIIHO 3[i/ICHUBCA?

51 He Maro MOXX/IMBOCTI aHa/Ti3yBaTV KOXKHY 3 Ky/IBTYP (apabo-ic/maMcbky,
iHAiIChKY, KMTAIICHKY 1 iH.) Ha IIpefMeT iXHbOI CYyMiCHOCTi 3 BepXOBeH-
CTBOM IIpaBa. 3aIpONOHYIO JINIlle CBOE OadeHH Ijiel mpobiemn, 110 06-
YMOBJIEHO peajIbHOIO CKIaIHICTIO i3 3aCBOEHHAM BEPXOBEHCTBA IIpaBa B
paMKax yKpaiHCbKOI, XpUCTUAHCbKO-IIPABOCIABHOI Y CBOIl OCHOBI, KY/b-
Typu. Ha Miii mornap, irnopyBaty 1ieji IpMHIMII He MO>XKHA, TOMY 10 B
yMoBax I7o6anisanii BiH cTa€e yHiBepcalbHOIO MiJICTaBOIO CIiBiCHYBaHHSA
¥ CIiBpOOITHMIITBA MK HapofiaMy i1 Ky/IbTypamu. BogHowac HeoOxifHuM
€ MDKKYZIbTYPHIIL [IiajIor i3 IPUBOJY MOK/IMBOCTEN 1 MEX IMPOHUKHEHHSA
I1bOTO (PeHOMEHY JI0 HEeEBPOIIETICBKUX KY/IBTYP.

Y paMKax MDKKYZIBTYpPHOTO JUICKYPCY OCHOBHMM BUAB/IAETHCA IIATAH-
HI IIPO CTYIIiHb YHiBepCaTbHOCTI ifjiel IpaB IIofMHN: € BOHA (PyH/jaMeHTaIb-
HOIO LIiHHiICHOIO IifIcTaBOIO BCi€l cyyacHol IuBinisanii abo e «ekcropr-
HOIO CTaTTEI0 3aXiJJHOI KYIbTYp».

'Ibid. - P. 21.
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Ha yHiBepcanbHOCTI iiel TpaB NMIOAMHMY, 11 ETHOCTI 1A BCIX KYIbTYp
HAIIOJIATAIOTh IPeCTaBHNUKM YHiBepcaicTcbKoro nibepaniamy (P. IBopkiH,
Y. Kimnuka, [I>x. Poyns). 3anepedeHHs yHiBepcaabHOCTI ITpaB JIIOAVHY BU-
XOAUTDH Bif pisHNX GOpPM MapTUKYIAPUCTCHKOTO KOMMYHITapU3My
(A. Maxinraiip, P. Popti, M. Cenpien).

Crpo6y 06’efHaHHS MPOTUIEKHUX MTO3ULIN YHiBepcaniaMy it mapTu-
KY/IspU3My IPOIOHYIOTD IPeACTaBHUKYN KOMYHiIKaTuBHOI dpinocodii
(K.-O. Anernp, 10. [abepmac). Bonu Buxopats i3 Toro, mo yHiBepcanbHi
IPVHIUIN CIIPaBe/IMBOCTI, 3 OBHOTO 6OKY, i IIiHHOCTI Toro abo iHmoro
CIiBTOBapuUCTBa — 3 JPYTOro, JOIOBHIOIOTh Of[MH OJHOTO IIPY HOPMaTUB-
HOMY IIpiopuTeTi NepIoro Haf Apyrum’.

IIpaBa mopuHM AK KOHKpeTH3allid yHiBepCalTbHUX MOPA/IbHUX IIPUH-
LUIIB BUABIIAIOTH cebe y TMX HOpMaX, Ha HifiCTaBi AIKMX MOXK/IVIBE MUpHE
CHiBiCHYBaHHA iHAMBIMIB i PI3HUX KyIbTYD, i HaBiTh IXHA CIIBIpans 3a
YMOB BUHUKHEHHS I7I00a/IbHNUX Ipo6ieM. Taka mocTaHOBKa MUTAHHA JO-
3BOJISIE BUPILINTY, 374aBanocs 6, HeIPUMMpPEHHE MIPOTUPIIYA MK MO3MILi-
SIMM YHiBepCaji3My IpaB JIOAVHY i IVII0PaTi3My Ky/IbTYPHOL CBOEPITHOCTI,
a caMe, IIPaBO Ha KY/IbTYPHY iIeHTUYHICTb MOXe Oy TY pO3I/IIHYTE SIK 3Ha-
Yylle IS BCiX JII0fell iHgUBilyanbHe IIPaBo.

Y cynepeuni i3 npegcTaBHUKaMM pisHUX GOPM HapPTUKYIAPUIMY
0. labepmac niffKpecioe, 10 paBa JTIOAVHY Y B3aEMO3B SI3KY 3 HAPOIHUM
CYBEPEHITETOM He € BUABOM JIMIIE 3aXi[JHUX CTAHJAPTIiB JIeriTMMaNil.
CBOEI0 NOABOIO 11i CTAHAAPTH 3000B’A3aHi He CTIIBKY 0COOIMBOMY KYIIb-
TypHOMY (GOHY 3axifHol IuBinisanii, ckinbky cupo6bi gaty BifmoBigp Ha
crienyivHi BUMOTYM CYCII/IBHOI CUTYAILil, IKa Ma€ Ha3By CUTYaIlil MOfIepHY.
11i BuMory Habymy r106aIbHOTO MOMMPEHHS, i BOHM IIOCTAI0Th Iepey iH-
HIMMU KY/IBTYPaMU TaK CaMo, AK CBOT'0 4acy II0CTa/u iepef; EBPOIIO0, KON
Oynu «BMUHaleHI» IpaBa TOAVHNA 11 JeMOKPAaTUYHA KOHCTUTYLIHA Jiep-
XKaBa’.

I/ KOXKHOI Ky/IbTYPHOI TpafiuIiii BUSHAETHCSA NPABO BiZlCTOIOBATU
Oynb-sKi iHTepecy i MparHeHH: JI0 TifIHOTO XUTTA, y TOMY YMCIi 11 iHTepecH,
AK1 HaJIeXXaTh /10 MUMTaHb IYXOBHOI 1/JEHTUYHOCTI Ta CBOEPiFHOCTI, aze Jj0-
MIOKY IIAHYETHCA 1 OTPUMYETHCSA FOIOBHA HOPMa TaKoro AMcKypcy. Came
TOMY YHiBepcai3M CIIpaBeINBOCTI, 1[0 BUABIAETCA AK ifies IpaB IT0fU-
HJI, HaK/Ia/ja€ IeBHi 0OMe>XeHHsI Ha BCi BUIIAJIKY peastisalii mpuBaTHMX a60

! Anenb, K.-O. ETHOeTuKa Ta yHiBepcamicTCbKa MaKpOETHKA: CYyHepPeYHiCTh Yy JOIOB-
HioBanbHICTH? / K.-O. Anens // Ilomit. mymka. — 1994. — Ne 4. — C. 85.

2Tabepmac, [O. To neritumarnii yepes npasa moguuu / 0. Tabepmac. - K., 1999. -
C. 56.
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0co6mmBMX iHTepeciB mofeit i cniBroBapucTs. Hisike JOTpUMaHHSA Ky/ib-
TYPHOI TpaguIiil He MOXKe BECTU [0 IOPYLIEHH IIPaB TIOAVHI.

Take oOMe>xeHH: IPUBATHMX iHTepeciB /I JaHOI KY/IbTYypU He MOXe
OyTu BcTaHOBJIEHe 3a3fianeriap (ampiopi), a sroma Mk GopMaabHUM yHi-
BepCali3MOM i JTOKaJIbHO 3HAYYI[OI0 €TUKOIO (€THOETUKOIO) Ma€ CTATH
IIpeAMETOM BiIKPUTOI AMCKYCii, 3aBJAHHAM JAVCKYPCUBHOIO JOCATHEHHA
KoHceHcycy'. CaMe VM 3 TO3NIIIT AVCKYPCUBHOI @ TUKY OOTPYHTOBYEThCA
HIOJIOXKEHHA TIPO Te, 1[0 0e3yMOBHMII IPiOPUTET 3ara/IbHOBU3HAHNX HOPM
IIpaB JIIOAVMHYU IOBMHEH OYTY MiATBEPKEeHUI Y KOHCTUTYLII I Y BCbOMY
3akoHOAaBCTBi. HixTo He MOXke HaB’sI3aTu K YHiBepcaabHi HOPMN 1 IjiH-
HOCTI, AKIIJ0 BOHY He BU3HAaHI CaMVM CIIiBTOBapyYCTBOM 3a yMOBU 306epe-
JKEHHA BJIACHOI iIEeHTUYHOCTI 11 CHiBiCHYBaHHA 3 iHIIMMU KyJIbTYPHUMU
CIiBTOBAPUCTBAMIL.

IIpaBa mrogyHM AK COLiaIbHMIA iIHCTUTYT Ba>K/IMBI Ji BUIIpaBIaHi 1
KOXXHOI JTIOAVIHY AK YMOBH ii caMopeartisauii it 36epekeHHA iIeHTUYHOCTI,
110 MOXK/IMBO, KOJIM BCi YYACHUKMU IIPABOBOTO JUCKYPCY € PIBHUMM i 1O-
Ba)KAIOTh IIpaBa iHINMX. YHiBepCamiCTChKi MPMHLIMIN CIPaBeJIMBOCTI €
BX/IMBYIMI i BUIIPABIaHVMU TaKO>K /IS CIIiBTOBApUCTBA B IiiyIoMy (1IpaBa
HApoOAY) K YMOBa 30epe>XeHHsI 10T0 KyIbTYPHOI iIleHTUYHOCTI il HeHa-
CIJIBHUIIPKOTO CaMOYTBEPIKEHHS, 1[0 € MOXK/IBUM TOfi, KO/ BU3HAETD-
cA PiBHICTb KYIbTYPHUX TPAJUIIili i TOBa)KAIOTh IIpaBa iHIIMX.

IITomo 11pOTO TaKOXX 3ac/TyroBye Ha yBary Touka 3opy O. [bode (O. Hofte),
SIKMIT 3 TTO3MIIiJl MOPa/IbHO-TIONITMYHOTO (2 He eKOHOMIUHOTO) nibepanismy
apryMeHTYy€ He IIPOTWIEKHICTD, a OIIOBHIOBA/IbHICTD JTibepani3my it Ko-
MYHITapyu3My, OCKiJIbKY COLia/IbHi iMITY/IbCH JIIOICHKOT aKTBHOCTI 00YMOB-
JIeHi K KOHKYPEHIII€I0 i KOHQIKTOM, TaK i KooIepalli€o, i3 BIacTUBOIO it
«IIOBHOIO JII000B’10 1 ipy»«60t0». OfHAK BiH MiJKPECITIOE, 110 TibKY TaM, Jie
BU3HAIOTBCS TIPaBa JIIOAVHY, 0COOIMBO iHAVBITyanTbHi CBOOOMY, MOXXE BU-
HUKaTy 6araToOMipHMII III0pasisM, HacaMIlepes po3MaiTicte KoHecii i
pertiriit, BKIo4aoun i aTeisMm (ToOTO Ky/IbTypHMII IUTIOpaIisM)®.

I3 nyx MipKyBaHb, 6€3yMOBHO, BUIUIVBAE BIICHOBOK IIPO JOTIOBHIOBAJIb-
HICTb yHiBepcanisMy il MapTUKYIAPU3MY B PO3B sI3aHHI IUTAHHS IIPO
BEPXOBEHCTBO IpaBa. CaMe yHiBepca/lbHi NPUHIMIN (O AKUX Ha/IEKUTH
i BepXOBEHCTBO IIPaBa) YMOXK/IMBIIIOIOTH CIIiBICHYBaHHS PiSHMUX KY/IBTYPHUX
Tpaguuiil. Y TOV >Ke Yac IXHE BUSHAHHA i BUIIpaBJjaHH:A MAIOTb 3/1i/ICHIOBA-

! Anenb, K.-O. ETHOeTuKa Ta yHiBepcamicTCbKa MaKpOETHKA: CYyHepPeYHiCTh Yy JOIOB-
HioBanbHICTH? / K.-O. Anens // Ilomit. mymka. — 1994. — Ne 4. — C. 89.

2 Trode, O. Pozym i npaBo. Ck1afoBi iHTEpKy/IbTYPHOTO IIPAaBOBOTO AVICKYPCY :
nep. 3 HiM. / O. Ibode. - K., 2003. - C. 137-158.
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TUCS MOBOIO IIEBHOI KY/IBTYPU, @ HOPMAaTVBHO-IHCTUTYIIiOHAJ/IbHA peali3a-
i — 3 ypaxyBaHHAM cOpPMOBAHOI TpaaMiii mpasa.

YkpaiHa Mae am6iBaZIeHTHMI JOCBifl BEPXOBEHCTBA IIPaBa. 3 OffHOTO
60Ky, — Lie €BpOIIeIiChbKa JlepXKaBa, a OTXKe, He iCHY€e Ky/IbTypPHIUX IIepeLIKO
714 BUSHAHHA 1 [1il BEPXOBEHCTBA IpaBa. 3 Apyroro 60Ky, iCHyl0Tb IeBHi
icropuyni 06cTaBMHY, AKI Ljeil Ipoliec YCKIAAHIOTD. [I0 HIX HaJIeXaTb,
HacaMIlepe[l, HeJOCTaTHA PO3BMHEHICTD BIACHOI IIPaBOBOI Tpaauliii, a Ta-
KOX HeflocTaTHE (inocodcbke OOIPYHTYBAHHA IPAB IIOAVHYU 3 TO3MIiN
XPUCTUAHCHKO-TIPABOC/IABHOI KyNbTYpU. [JOMiHYyBaHHA B IEBHUI icTOpUY-
HUMl (pajiAHChKUIL) IIepiofi KOJIEKTMUBI3MY B ile0IOTil i1 aBTOPUTApU3MY B
HOMITUYHIN NpaKTUIi 1ie 6inble YCKIaJHUIO MpOlieC BUSHAHHA 11 Bif-
CTOIOBAHHS 6esyMOBHo'1' LIIHHOCTi OKpeMOoro iHAuBifa.

Y Koncruryuii Ykpainmy, mo 6ya npuitaara B 1996 p., 6yB 3amno3udeHnit
Kpalluii CBITOBUI JJOCBiJI 3 ypaXyBaHHAM KOHIIENITya/IbHIIX [TEpEeBar, 110 CKJIa-
nmcs Ha Toit 9ac. ToMy 0co61MBOCTi y OflaHHi BEepXOBEHCTBA IIpaBa B YKpaiH-
CBKill KOHCTUTYIIIOHA/IbHI JOKTPMHI ITO/IATAIOTh Y HACTYIIHOMY. BusHa€eThCA
HAPOJHUIL CYBEpPEHITeT, 1110 BUPAKAEThCA AK Y POpMax IpecTaBHUIBKOI, TaK
i mpsiMoi memMoKparii (OCTaHHS Ma€ SICKPaBO BUPAKEHUIT IPIOPUTETHNMII Xa-
pakrep). KoHCTUTY1isA BM3HAETHCA aKTOM 3aKOHOJABYOL BIajiy, a 1i HOpMaM
BJIACTMBA IIpsIMa [1if ii BUILA IopyMyHa cula. BHecenHs: sMmiH fo Koncruryiii
MOXX/IMBe Ti/IbKM KBastihikoBaHOO O1/1bIIiCTIO0. X04a 6araTo MOMITUYHIX CUJT
XOTiM 6 3MiHUTU PO3MOZi/I TOBHOBaXKeHb Y KOHCTHTYII Ha CBOIO KOPUCTD,
OfIHAaK IIOKU M Ile He BJJA€ThCsI 3pOOUTH Yepe3 HEJOCTATHIO /IS Iii€l MeTu
KinbKicTb ronociB y BepxosHiit Papi. [TpaBa mogyHy, BKII0Ya04uN i collianbHi
IIpaBa, y 3/iiiICHEeHHI iepKaBHOI MOJTHKY HafineHi npioputeToM. Came yepes
Le [esIKi JepoKaBHi Or0mKeTH Koncturynirmmnm Cynom 6y}m BU3HAHI HEKOH-
crutyniauMu. Xo4a andysis BiAoBigaaIbHOCTI 3a 3aXMUCT NIPAB JIIOAVHY
HEPIJIKO CTBOPIOE MOK/IMBOCTI [IJ11 IXHBOTO IIOPYILIEHHA.

UYepes nmparaeHHA BTiIUTY BCe HalKpallle B Teopil KOHCTUTYLIOHAIi3MY
B Koncruryuii Ykpainu BUHMKIIA lesIKa HAIIPYTra MK MOHATTAM «IIpaBoOBa
nepxaba» (cT. 1: «YkpaiHa €... JeMOKpaTU4Ha, COljia/JibHa, IPaBOBa
fiep>kaBa»)' i HOHATTAM «IIPUHIINII BEPXOBEHCTBa paBa» (cT. 8: «B Ykpai-
Hi BU3HAETHCA i [lie IPUHINII BepXOBEHCTBA IpaBar)”. 1] obcTaBuHa BU-
KJIMKaa 6e3siy cylepeyHoCTel MO0 3MICTy MOHATTS BEPXOBEHCTBA
IpaBa, i Ije 6y/10 Ly>ke KOPUCHUM 3 HayKOBOI TOYKM 30py’. Mos mosuiiis 3

' Koncturynia Ykpainn // Bigom. Bepxos. Pagu Ykpainn. — 1996. — Ne 30. - Cr. 141 ;
2005. - Ne 2. - Cr. 44.

* Tam camo.

* Tonosarnii, C. BepxoBeHcTBO npaBa: ykpaincbkuit gocsin / C. TonoBatuit. — K., 2006;
BepxoBeHCTBO IIpaBa: MUTAHHA TeOpil Ta MPaKTUKM : MaTepianu MibKHap. koH®. // Ykp.
npaso. — 2006. - Ne 1.
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LbOTO IIMTAHHA IIO/IATaE B TaKoMy. Ilepie Bupaykae eiyHe €BpOIENiChbKe
HMOHATTS «BEPXOBEHCTBO IIpaBa», L0 IOEHYE SAK aHIJIiICbKe IOHATTS
«BEPXOBEHCTBO NPaBa», TaK i KOHTVHEHTA/IbHE IIOHATTSA «IIPaBOBa JeprKa-
Ba», a00 «KOHCTUTYIiOHA/Mi3M», a pyre — O3HAYaE€, 110 MepeTiK mpas
mropyan B KoHCTUTYLIT € MOXifHMM Bifi TOHATTSA IPUPOJHNX IIPAB, 110, 10
CyTi, 03HaYa€ KOHCTUTYIIi/iHe 3aKPilIEeHHA JOKTPUHM IIPUPOSHOrO IIpaBa.
Inakme Ka>ky4my, Iie ITOJI0KEHHA O3HAa4Ya€ BiIKMIAHHA Teopil /1 MpaKTUKNU
¢dhopmanbHOI IPaBOBOI AepKaBM i 3BepTaHHA 0 CyOCTaHIIiOHAIBHOI MOJie-
J1i TaKOI fep>KaBMu.

OcHOBHa CK/IaJiHICTb TOJIATA€ B TOMY, 1110 BEPXOBEHCTBO IIpaBa IOKN
He BKOPEHWIOCA Y CTPYKTYPi OYTTA YKpaiHCHKOTO HapOAY, a Ma€ CKOpille
imeomoriyamit xapakrep. Tomy 3MicT 1jporo peHOMeHy Mae oTpedy B I10-
CTi/THOMY KOHIIEIITya/IbHOMY YTOYHEHHI, i 0c06/1BO y dinocopcrkomy
OOIPyHTYBaHHI, 1110 BUpaXano 6 0co6MMBOCTI IIEBHOI Ky/IbTYPHOI TPaanIiii.
1151 ocob6muBicTh HOsATAE B Tiil HinoCcoPChKO-aHTPOIIONOTIUHI KOHIIEMIIiT,
1110 3HAXOAIUTD CBiil BUAB Y JaHiil Ky/IbTypi. 3BUYAIIHO 3aTBEPAXKYETHCA, 110
BEPXOBEHCTBO IIPaBa IPYHTYETbCA HA iHAMBiAyamicTuuHin dimocodii.
Crpororo iHauBigyanismy y ¢pinocodpcbkux modygosax ykpaiHCbKux ¢ino-
codiB Hikomu He OyI10, BOHM CKOpillle IparHy/1y KOMIEeHCYBaTH Ti Hebes-
HeKM, SKi Hic i3 co6010 cTUXilHMII iHAMBigyanisM rpoMazsH (1o Hepifko
MEXYBaB 3 aHapXi3MOM), 3aTBEPXKYIOUM HEOOXiJHICTh YCTAaHOB/IEHHS
rapmoHii mopuuu 3i ceitom (I. CkoBopopa, I1. FOpkeBuy).

Sk Bizomo, Ta abo iHIIa IMBiTi3alisg COMPAETHCS HA IEBHUIT IPYHIAI,
Axuit MaHipecrye i imneparnsu. Tak, janekocxigHa nuBinisanis xapaxkre-
pusyerbcs obpasom [ao, inpiiicbka — obpaszom JIxapmu, €BpoIeiicbKo-
aMepMKaHCbKa (IiBHIYHOATITaHTNYHA) — 06pa3oM JIorocy B 11oro iHTenex-
TyanbHOMY BUMIpi. IIlo X CTOCYEThCA TPeKO-C/IOB AHCHKOI ITPABOC/IaBHOI
nuBinisanii, To BoHa >xuBuThcA ineero Codii, Tob6To TOro X Jlorocy, ane
iHTeprpeTOBaHOrO OYTTEBO-NOYYTTEBUM 00OpasoM. 1] ifes sHaxXO[UTH
BUAB Y BiiIOBiHii mepconanicTnyHii ginocodii, mo y BunpaspanHi imel
IpaB JTIOAVHIY aKIIeHTY€ YBary Ha MOTUBi TBOpYOi camopearisarii ocobuc-
TOCTi, fIKa U IIbOMY He IIPOTUCTABJIAE cebe cycninbcTBy. CaMe BUMoOra
PIBHMX YMOB /Il TBOPYOI caMopeartisalii 0coOMCTOCTi BU3HAYA€E TUIIOBY
IJIA BiTYM3HAHOI IPaBOBOI Ky/IbTYpU TEHIEHIIiI0 BUSHAHHA IIpaBa Ha rijHe
icuyBanHs. Lle mae 3smory 3iicHUTI COLIIOKY/IBTYpHe (@ He TiNbKM MoJIi-
TUYHe) OOIPYHTYBaHHS CY4aCHOTO KOHCTUTYLITHOTO ifeany colianbHOI
IIPaBOBOI fiep>KaBy B YKpaiHi.

Taka ¢inocodis fo3Bonste nepe6opoTH iCTOpUIHE JOMIHYBaHHA Bi-
3aHTIIICHKOI TpajuLiil, 10 pobuIa aKI[eHT Ha IPIOPUTETI BT CTOCOBHO
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npaBa it inAuBifga. Take mogonaHHA 0O3HaYa€ IMepeTBOPEHHA IPUHIIUITY
«BNaja Bix bora, a npaBo Bif MOAVMHN» Ha IPUHLNI «IIpaBo Bix bora, a
B/Iaia Bif moouHM». CBITCPKOIO MOBOIO Ile O3HaYa€e BU3HAHHA y IIpaBi 6es-
YMOBHUX YHiBepCaTbHVX IPUHIINIIIB, IO € BUIVIMY 32 Oy/ib-AKY BIamy i
006MexXyIoTh 1i cBaBi/UIA. TM caMMM BifKpUBAIOTHCS MOX/IMBOCTI A/ TIO-
JITMYHOTO MeCHMi3My fAK BaXX/INBOTo $inocodchbKoro eeMeHTa Bepxo-
BeHCTBa NpaBa. Ha mifcTaBi BifoMoro aHapxismy, 110 BUABIAETbCA Y He-
6axaHHI BU3HABaTH Hafl COO0I0 OYyab-AKY BIafy, Lid ifes 3HaXOANUTD IIif-
TPUMKY B MACOBIll CBiJOMOCTi YKPaiHChKOTO HapOZY, X04a IIPK LIbOMY I
30epiraroTbcs MeBHI iMI03ii i3 TpUBOAY HeAKUX XapuU3MaTUYHUX Qiryp
y TOITUYHI Tpi.

IIJo >k cTOCYETbCA HOPMATUBHOTO ONTUMIi3My, TO TYT HeOOXifiHi Iie
Be/M4esHi AyxoBHi 3ycwuis. Ilopsn 3 oOrpyHTYBaHHSAM BiH Mae OTpeby
B IPAaKTUYHOMY HiATBEpKEHHI [/I IOJOIAHHSA iCTOPUYHO CPOPMOBAHOI
TEHJIEHL[iI 0 IPaBOBOIO HIrii3My, HELOBIpM CTOCOBHO MOXX/IMBOCTEIA
3[ifICHEHHA HOPMaTUBHOTO PEry/IOBaHHA.

OdopmieHH!0 IHCTUTYLIOHAIBHOI CK/Ia/{0BOI BEPXOBEHCTBA IIpaBa 3a-
Ba)XAIOTh IIeBHI Ky/JIbTYPHO-ICTOPMYHI cTepeoTnIy, NOB sA3aHi 3 Bi3aHTili-
CbKOIO TpafiuIii€o 06 efHAHHA BCi€l BIaiu B OHUX PyKax i HEIpo30pocTi
BJIafiX. YMOBOIO PE€AJIbHOTO PO3INOAINY B MOP:AJ, i3 YiTKMM KOHCTUTY-
LiTHMM 3aKpilVIeHHAM BJIaJJHVX IIOBHOB@)KeHb € (OPMYBaHHS KY/IbTYpPU
TEPIMMOCTI, ia/lory 1 HeBTPy4YaHHA y KOMIIETEHIIii iHIIOTO.

Opnak 1je mpo61emi, AKi BUMaralTb 0COOMMBMX YXOBHMX 3yCWUIb i
MaIOTh OYTY pO3B’si3aHi, TOMY 11]0 6€3 IXHbOTO BUPIIlIeHHsI He MO>KHA CTBO-
puTH MiHIMaJIbHI ITepeyMOBY B3aEMOJIi iHAMBIyaIbHMX CY6 €KTIB ycepe-
IVIHI fep>KaBU /i MDKKYJIBTYPHY B3a€MOZII0. | X049a BEpXOBEHCTBO IIpaBa He
TOTOXKHE IOHATTIO CIIPaBefIMBOI lep>KaBl, ajie BOHO € HeOOXi/JHOI0 CXO-
IVHKOIO AK IO CIIPAaBeINBOIL lep>KaBy, TaK IO CIIPAaBENIMBOTO CBiTOBOTO
nopsaky. Tomy pearnisaliis epIoro 3MicTy yHiBepcalbHOCTI BEpXOBEHCTBA
IIpaBa € NepeJyMOBOI0 TaPMOHIl B HalliOHa/IbHUX fiepyKaBax i HalliOHA/IbHUX
KYy/IbTypax, a peaisalid Apyroro sHadeHHs — IepeflyMOBOIO CBiTOBOI
TapMOHil.
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