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KoHcTpyKuii 3aMiHy OOp)KHUKA Y IUBiTBHOMY
3000B’A3aHHI

B ropuangHii IpakTUIll HEPIAKO TOCTAE MUTAHHS MO0 HEOOX1THOCTI
3aMiHHU OJIHI€T 31 CTOPiH 3000B’s13aHHS 33 OKAHHIM YYaCHHUKIB PaBOBIJI-
HocHH. Taka 3aMiHa OMOCEPEIKOBYEThCS CIICHiaTbHIMH FOPUINIHIMH 32~
cobamu. Y mMbOMY acIeKTi MOXKHA TOBOPUTH TIPO iICHYBAHHS IIJIOT HA3KH
CaMOCTIHHUX KOHCMPYKYItl 3aminu 6opaicHuxa y 30006 ‘sizanni. KoHCTpyK-
TUBHUH MiJXi] 10 mpoOieM 3aMiHu OOpIKHUKA BOAYAETHCS [IJTKOM BUITPAB-
JIaHWM, OCKIJIBKHU BiH HaJa€ MOKJIMBICTh BU3HAYUTH OCHOBHI, KJIFOYOBI
MOMEHTH, HE 3yHHUHSIIOYHCHh HAa MUTAHHAX, SKI HE MAIOTh MPUHIIMIIOBOTO
3HAYCHHSI.

JopeunuM npu oMy OyZie BUKOPHUCTAHHS 3arallbHOTEOPETHIHOTO
PO3yMiHHS TIPAaBOBOT KOHCTPYKIIIT SIK MOJIEIEHOT CXEMH, TUITOBOI ITOOYI0BH,
YCTaJIEHOTO 3B’ 3Ky OKPEMHX €JIEMEHTIB — IpaB Ta 000B’A3KiB, BiJ[IOBI-
JAJIBHOCTI, FOpUAMYHUX (PaKTiB TOIIO'. By/b-siKa MpaBoBa KOHCTPYKIiS Ma€
OyTH caMOAOCTAaTHLOIO, MATH LITICHUH Ta 3aKiHUEHUH XapakTep, TOOTO
BKJIIOYaTH TaKUi HAaOlp eJIEMEHTIB, SIKMI Ha/laBaB O MOKJIMBICTH i1 mpak-
TUYHOTO 3aCTOCYBAaHHS Ta BUYEPITHOTO PO3yMiHHA. BoHa He Moke moTpe-
OyBaTH JI0JJATKOBHUX €JIEMEHTIB, iHII01 iH(opmarii nmpo ii 3MicT Ta NpUHIKT
nii. KoxeH 3 eJleMeHTiB Takol IpaBOBOi KOHCTPYKLiT Ma€e OyTH HEBil' eMHUM
1 JIOTI9HO B3a€EMOITOB’ I3aHUM 3 1HIIIUMHU €JIEMEHTaMH. Y CBOIO Uepry edex-
TUBHICTB IIPABOBOI KOHCTPYKIIIT Y IIJIOMY 3aJI€)KUTh BiJ] «SIKOCT1» KOXKHOT 3
11 CKJ1aJ0BHX, JIOTIYHOI B3a€MHOI ITOB’SI3aHOCTI BCIX €JIEMEHTIB MI’K CO00I0,
KOJI KOJKCH 3 HUX HE CYIIepEUYnTh, a MOMOBHIOE iHIUH. OKpiM BIIacHOT

'us.: Anexcees C. C. Opujudeckne KOHCTPYKLIMM — KIIOYeBOE 3BEHO IpaBa /
C. C. Anekcees // IuBunucTudeckne 3ail. : MEXBYS3. c6. Hay4y. Tp. — M., 2001. - C. 6, 8, 14.
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BHYTPIIIHBOI CTPYKTYPHU KOXKHA MPaBOBa KOHCTPYKLIA Ma€ i 30BHILTHIN
€JIEMEHT — IOPUINYHY METY, 3a]Is1 JOCATHEHHS sIKOi BOHa cTBopeHa. [1pa-
BOBa KOHCTPYKIIis «0OCIyTOBY€» TOCSITHEHHS caMe MPaBOBOT METH, Xo4a ii
Iisi, 6e3 CyMHiBY, Ma€ MIMPOKUH COLIabHUN €(EKT.

Y TakoMy po3yMiHHI KOHCIMPYKYIT 3aMiHu OOPICHUKA Y 30008 "S3aHH] —
e CyKYMHIiCTh MPaBOBUX €JIEMEHTIB (OJHOCTOPOHHIX Ta ABOCTOPOHHIX
IPaBOYMHIB, PaB Ta 00OB’SA3KIB CTOPiH, aKTiB OpraHiB BIaaH, CyAOBUX
pillieHb, BiOBITATBHOCTI TOILO), SIKA O3BOJISIE JOCSTTH ITOCTABJICHOI METH,
a came 3IIHCHUTH Tiepexia 000B’s13Ky (0opry) Bif oaHiel ocodu 0 iHIIOT
IIUISTXOM 3aMiHU 3000B’s13aHO01 0co0U (OOPIKHUKA).

Konctpykuii 3aMiHN OOpKHHUKA y 3000B’s13aHHI, 110 3IMCHIOIOTHCS 32
1HIIIaTUBOIO YYACHHKIB, MOXKYTh OyTH Kiacu(ikoBaHi 3a pi3HUMHU KpHUTe-
pisMU. 3a TPUHITUTIOM YiTb0B0I CUPAMOBAHOCMI 80Jli YHACHUKIG NPABOGIO-
HOCUH MOKHA BU3HAYUTH KOHCTPYKIIT, B SIKUX 3aMiHa OOPKHUKA €:

1) ocnogHo0 Memoro IPaBoOBOi B3a€EMOJIii Y4aCHUKIB IPaBOBITHOCHH;

2) 000amKo8uM npasosuUM eghekmom, OCKUITBKH BOJISl yUaCHUKIB Oe3110-
CepeIHBO CIPSMOBaHA Ha TOCATHEHHS 1HIIOTO MPAaBOBOTO PE3YJbTATY.

CTOpOoHH MOXYTh CIIPSIMOBYBATH CBOI Jlii BUKJIIOYHO HA 3aMiHy OOpK-
HUKa y 3000B’s13aHHI. BogHOUac 3aMiHa OOpKHHMKA MOXeE 1 HE OyTH OCHOB-
HOIO METOIO B3aeMoii cTopiH. Hampukinaz, 3a TOroBOpoM KyMiBIi-IIPOAAXKY
pa3oM i3 piuyio JI0 HOBOTO BJIIACHUKA MOXYTh MEPEXOIUTH 1 BIAMOBIIHI
000B’s13ku onepeaboro BiacHuka (ct. 770, ct. 814 1IK). Orxe, 3amina
OoprKHHKA (TIEPBICHOTO BJIACHUKA HA HOBOT'O) X0Ua 1 3/[ICHIOETHCS 32 BOJICHO
CTOPIH, He € 0e3MocepeTHHOIO MPABOBOIO METOIO I0TOBOPY KYITiBIIi-IPONAKY.
Bona Buctynae sik «gonaTkoBuil eekT» B3aeMoaii cTopin. Bomns cropin
CHpsSIMOBaHa Ha MEpeXiJl mpaBa BIACHOCTI, a He Ha 3aMiHy OOPIKHHKA.

VYTiM iCHYIOTh «CTIeLiali30BaH1» MPaBoBi KOHCTPYKIIi, SIKi CIIPSIMOBaHi
came Ha 3aMiHy OopkHHKa. KokKHa 3 TaKMX KOHCTPYKILIN Ma€e BIacHy HOp-
MaTHBHY 0a3y, CTPYKTypy Ta 3micT. CBOEPiAHICTh KOKHOI 3 HUX HAOYHO
BUSIBIISIETHCS B CY0’ €KTUBHOMY acIeKTi — 3 TOUKHU 30py croco0iB BOIEBU-
SIBJICHHS yYaCHUKIB MpaBoBigHOCHH. Cepel] KOHCTPYKLIH, siKi Oe3mocepea-
HBO 00CIIYTOBYIOTh 3aMiHy OOp)KHUKA, HAMOIBIINI IHTEPEC CTAHOBIISATH:

1) nepesedenns bopey (ax piznosud denecayii);

2) npuiinsimmas Ha cebe uyxcoeo bopey (intercessio, nacusHa yecis);

3) 3amina 6opocnuxa y npoyeci canayii.

1. lepmoro Ta, 6e3 CyMHIBY, OCHOBHOIO KOHCTPYKIII€I0 3aMiHH OOpK-
HUKa y 3000B’s13aHHI € TpaUIliiiHa KOHCTPYKIIis nepesedents bopey. Bona
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nependadae, 1o 3aMiHa OO KHUKA 31HCHIOETHCS 32 BOJICIO YCiX YYaCHHKIB
NPaBOBITHOLICHHSI.

[epeBenennst 6opry 3acTOCOBYBaJIOCS IIe B pPUMCBhKOMY TipaBi. Tpeba
3a3HAYMTH, IO 111 KOHCTPYKIIisS He OyJjia OJHO3HAUYHO BU3HAYCHOIO 1 Mepe-
OyBaJia B TOCTIHHOMY PO3BHUTKY. B HallO1IbII CIIpOIIIEHOMY BapiaHTi MOX-
Ha TOBOPHUTH TIPO Te, IO K pisHOBH meneramii (delegatio) mepeBeneHus
Oopry mepemdadano Take: MOMepeaHii OOPKHUK (IeIeTaHT) HaaBaB 1HIITIH
oco0i (menerary) BKa3iBKy (Hakas3, TOBHOBa)KEHHS) 3pOOUTH TIeBHi il Ha
KOPHUCTH TPEThO1 0co0i (Iemerarapis) abo craTi Horo OOP>KHUKOM, Y CBOIO
4yepry HOBHM OOPIKHUK (fenerar) 3000B’13yBaBCs Mmepel CTapuM OOp:KHU-
KOM BHKOHATH BKa3aHi Jlii Ha KOPUCTb TPeThoi ocodu (neneratapis). esne-
raHT OJHOYACHO MIl' TAKOX YIOBHOBA)XXHUTHU TPETIO 0coOy (nenerarapis)
NPUIHATH HaJaHe HOMY Jiesierarom’ .

VY 4YMHHOMY 3aKOHOAABCTBI 3aMiHa OOPIKHUKA LIISIXOM TIEpEBEACHHS
Oopry 3akpiruieHa y crarrsax 520-523 LK Ykpainu. Tpeba oxpasy 3a3Ha-
YUTH, 1110 3aKOHOAABYMI 00PHC Ii€T KOHCTPYKIIT Ma€ HE IUTICHUH, a JIUIIIe
(bparmeHTapHU Xapakrep. 30kpema, y cT. 520 LIK 3a3ra9aeThes: 60pKHUK
y 3000B’s13aHHI MOXKe OyTH 3aMiHEHHH 1HIIIOI0 0C00010 (TTepeBeAcHHS O00p-
Ty) 3 3rof[010 KpeauTopa. Take BU3Ha4eHHS Ba)KKO BH3HATH BIAJIM, OCKiJIb-
K1 BOHO HE BPAXOBY€ BCiX Cy0’€KTHBHUX aCIIEKTIB BiTHOCHH, III0 BAHUKAIOTh
npu 3aMiHi O0pKHUKA. 3aKOH POOUTH HAarojao0c¢ Ha BOJIi (3TroAi) JuiiIe Kpeau-
Topa (Aenerarapisi) i OMHHA€E IHIIUX YYaCHUKIB MpaBoBigHOCHH. [lificHO,
3aMiHa OOp)KHUKA Y 3000B’s3aHHI Ma€ IPUHLIUIIOBE 3HAYCHHS JJIS1 KPEIu-
TOpa, BTiM, HE MEHII Ba)XJINBUM Li€ MUTAHHS € 1 JIJIsl HOBOTO OOP>KHUKA.
Oco0a, sika «3acTymae» Miciie OOpP>KHUKA, MA€ BUCJIOBUTH Ha 1€ CBOIO IIOBHY
sroxy. Kpim Toro, nepeBeqieHHst 60pry B IOBHOMY PO3yMiHHI TepMiHa (SIK
pizHoBuay delegatio) o3Hauae came BOJIIO MOTMIEPEAHBOTO OOPKHUKA (JIerie-
raHta) Ta HOBOro OOP)KHHUKA, Ha SKOr0 OOpr MEePeXoauTh (Jererara).

YkazaHe CBIIUUTH PO Te, 10 3akpimiene y cT. 520 1K Bu3HaueHHS
TepeBeicHHS O0PTy He MOXKHA BiTHECTH 10 3700y TKIB HOBOTO 3aKOHO/IAB-
crBa. Came 11e, OYEBHIHO, HE 1a€ MOKIMBOCTI OJTHO3HAYHO BCTAaHOBUTH
MIPaBOBY PUPOJY IepeBeIeHHs OOPTy B CydacHiil FOpUANYHIN JiTepaTypi.
Hepiznko mpu xapakTepHCTHIII IEpeBECHHS O0pTY JIMIIE BKAa3y€ThC, 10
BOHO 3IIHCHIOETBCS 3a 3rOA0I0 KpeauTopa. SKy K polib y mpoleci 3aMiHu
CTOPOHH BiJIrparoTh BiacHe OOPXKHUKH, HE MiIKpecToeTbesl. Tomy icHye
HEOOX1THICTh YiTKOTO BU3HAYCHHSI IPABOBOI IPUPOIH TIEpEBEICHHS O0pTy
Ta BHECCHHS BIIIOBIIHUX 3MiH IO 3aKOHOIABCTBA YKpPAiHM.

! Tus.: Bapow 0. Cucrema prMckoro rpakpasckoro mpasa : B 6 k. / 0. Bapown. — CIT6.,
2005. - C. 768-770.
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VY cydvacHiil miTepaTypi nepeBeAeHHs OOpry B MepeBaXKHii OLIBIIOCTI
XapaKTePHU3YETHCS K CyKYIHICTh JOTOBOPY OOPYKHHKIB Ta 3rOH KPEIUTO-
pa. BucogitoBaacs Takox JyMKa, 110 OCKLUIbKH 3aMiHa OOpKHHKA TTepe/l-
0avae BOIBOBI [Iii TPHOX OCIO — KpeauTopa Ta ABOX OOPIKHUKIB, TO 3aMiHa
OopKHHKA € 6AraTOCTOPOHHIM MpaBounHOM'. JIpyra Mo3uilis BUKIHKAIa
o6rpyHTOBaHi 3amepeueHHs’. J{ificCHO, HaBiTh BKpaii CKOpOYEHe BIH3HAUCHHS,
o mictutbesa y ct. 520 LK, cBimuuTh 1po Te, 10 3roja Kpeauropa pos-
IJISIA€THCS SIK CAMOCTIHE MpaBOBe SBUIE. 3aMiHa 3iHCHIOETHCS 3a 3TO/I0F0
KpeANTOpa, a He 3a JOMOBJICHICTIO MK YCiMa yYaCHUKaMH, TOMY 3roJia —
1Ie BOJILOBA Jlisl ONIHiET 0cOOM — KpenuTopa. BogHouac 3aMiHa OOpIKHUKA
HEMOKJIMBa 0€3 JOMOBICHOCTI Mik OopxHHKaMu. OTKe, KOHCTPYKIIis
nepeBeaeHHs O0pry 0a3yeThCsl Ha 080X CaMOCMIlIHUX B0IbOSUX OIsX (Npago-
YUHAX) YUACHUKIG YUBITLHUX NPaBoeioHocuH: 1) TBOCTOPOHHLOMY IMPaBO-
YKHi (JIOTOBOPi) MiXk TMEPBICHUM Ta HOBHUM OOPYKHHKaMH; 2) OIHOCTOPOH-
HBOMY TIPaBOYHHI, IKHM € 3roJla KpeAUTOpa Ha 3aMiHy OOpKHHUKA.

Hozosip misic bopoicHukamu TIPo TIepeBeIeHHS OOPTY CBITYUTH PO Ha-
SIBHICTB Y3TO/DKEHOI BOJII IBOX 0C10, CIIPSIMOBAaHOI Ha TIEPEBEACHHS iICHYIO-
q0r0 000B’s3KY BiJl omHiel 3 HUX Ha iHITY. CYyTHICTD BITHOCHH IIOJISTAE Y
TOMY, IIIO TIEPBICHUHN OOPKHUK IEPEBOIUTE CBill 000B’ 130K (O60pT) mMI010
KpeAnTopa Ha iHIIy 0co0y — HOBOTO OOpYKHHKA, 2 HOBUH OOPKHUK ITPH-
HiMae 11ei 000B’s130K (0opT) Ha cebe 1 3000B’I3y€EThCs Tepe;] MoTepeTHIM
OOPKHMKOM BHUKOHATH LI 000B’ 30K Ha KOPUCTb KPEIUTOPA.

OCKIJIbKH AOTOBIp TIepeBeieHHs 0OPTy € JOrOBOPOM MixK OOp>KHUKAMH,
BiH OB s13y€ caMuX 11X oci0. KpenuTop y morosopi mpo nepeseieHHs 00p-
ry y4acrti He 6epe. CBO€EpIAHICTD yKa3aHUX BiIHOCHH 3HAXOAUTH CBil BUSIB Y
TOMY, L0 HaBITh BIICYTHICTH 3TOJJM KPEeAUTOpa ado Horo mpsiMa He3roza Ha
YKJIaJICHHS. OOP’KHUKaMH JIOTOBOPY HE aHYJIOE aBTOMATUYHO IIEH JIOTOBIp.
Slk1to 3roau KpeauTopa HeMae, 3p0o3yMisio, 0 TIEpeBEACHHS OOpry HE Bij-
OymeThbes, IPOTe, BIMHOCHHYN MK OOp)KHHKaAMU MOXYThH 30epirarucs. Sk
3a3HavgaIoCs B JIiTeparypi, HaBITh IPH HETATUBHIN peakIii KpemauTopa HOBUH
OOpKHUK Oyzie 3000B’sI3aHMIA 3BUTBHUTH TOTIEPETHBOTO OOPIKHUKA BiJT BH-
KOHaHH Oopry. J{yist IIboro MOKIIMBE 3aCTOCYBaHHS KOHCTPYKIIT «ITOKJIa/IeH-
Hsl BUKOHAHH:». VIeThcs Mpo BUITAJKK, KOJTM BUKOHAHHS 060B’ 3Ky 6ynie

'IIuBinbHe npaBo Ykpainu : migpyynux : y 2 1. / B. I. bopucosa, JI. M. bapanosa,
I. B. JKuinkoBa Ta iH. ; 3a 3ar. pex. B. I. bopucosoi, I. B. Cacu6o-®ateesoi, B. JI. SIpo-
upkoro. — K., 2004. - T. 2. - C. 19.

TuB.: Benos B. A. CunrynsapHoe npaBonpeeMcTBO B 06s3atenbcTse / B. A. Benos. - M.,
2000. - C. 183-186.

*IpaxxpaHckoe IpaBo : yuebnuk : B 3 1./ E. H. A6pamosa, H. H. ABepuenko, 0. B. Baiiryure-
Ba 1 ap. ; mop pex. A. IL. Cepreesa. - M., 2009. - T. 1. - C. 835.
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MOKJIa/IeHO OOPYKHUKOM Ha 1HIIYy 0co0y 3a MpaBHJIaMH, BCTAHOBJICHUMH B
3akoHi. Tpeba 1me pa3 HaroJIOCHUTH, IO 33 TAKUX OOCTAaBHH NEPEBEACHHS
0opry He BUHHKA€E, TOMY CTOPOHU HE MOXKYTb HAa3MBaTUCS «JIEJIETaHT» Ta
«aenerar». TyT 3aCTOCOBYBaTUMETHCS 1HIIIA KOHCTPYKIIis, @ caMe — BHKO-
HaHHS 000B’ 513Ky OOp KHHKA 1HITIOI0 0c000¥10 (cT. 528 1K Ykpainn).

Hpyrum o00B’SI3KOBHUM €JIEeMEHTOM KOHCTPYKLIT lepeBeieH s Oopry €
3200a Kpeoumopa. BucnoBieHHS Takoi 3ronu B HaJCXKHIH Gopmi €
00’ €KTHBAIII€I0 BOJI JIUIIIE OJHIET CTOPOHU — KPEIUTOpa, TOMY 3rojia Kpe-
JIUTOpa € OJJHOCTOPOHHIM MpaBOYMHOM. Sk 3a3HaduaB M. M. Arapkos,
3rojja KpeAUTOpa SIK ONHOCTOPOHHINM MPAaBOUYMH MOKe OyTH aJpecoBaHa
CTapoMy Ta HOBOMY OOpKHHKY 200 000M OopKHMKaM oxHoYacHo. [onoBHe,
1100 BoHa Oylia CIpHiHSATa apecaTom’.

Yunnuii LIK Ykpainu He BU3Ha4ae yac Ta opMy HaJaHHS KPEIUTOPOM
CBOEIT 3roI Ha TIepeBeICHHs 00pTy. BTiM 11l MOMEHTH MafOTh BaKJTMBE 3HA-
YeHHs. MOXHa [IPUITY CTUTH, 110 3roJa KPEAUTOPa MOXKe HaaBaTUC SIK 110,
TaK 1 Micis YKIaJACHHS OOPKHUKAMH JIOTOBOPY PO MEPEBEICHHS O0prYy.
3aBepiIeHHa KOHCTPYKIIiT epeBeleHHs O0pTy 311HCHIOBAaTUMETHCS TIPH
BUYMHEHHI JIPYTOT0 3 MMPaBOYHHIB.

OCKIIBKH M1 3TOJIOI0 KpPEIUTOpa Ta JOTOBOPOM OOPKHHUKIB MOXKE ic-
HYBAaTH TICBHHUI MPOMIKOK Yacy, BAHHKAE MUTAHHS 110JI0 MOKJIMBOI BiJl-
MOBH BiJl TpaBOYMHY OyIb-KOTO 3 YYaCHUKIB BigHOCHH. Lle nmuranHs He
BUpILICHE B 3aK0oHI. MO)KHA BBaXKaTH, 1110 OCKLIBKU JIOTOBIp OOPYKHHKIB Ta
3rojia KpeJuTopa 1010 NepeBeCHHS OOpTy HEe € HEPO3PHUBHO OB’ I3aHUMU
MiX 00010 PABOYMHAMH, TO 00 8UUHEHHS OPY2020 (3a 4acOM) NPABOYUHY
nonepeowiil nNPAasoyUH Modice Oymu CKAco8anuil 0coH010, KA 1020 BUUHUIA.
IIpaBo ocobOu Ha BIIMOBY BiJl BUMHEHOTO HEIO MPABOYMHY IependadeHe y
cT. 214 LK. fx1mio, HanpuKIaa, epImM 3a 4acoM OyB TIOTOBip OOpKHHKIB
HIOJI0 TIepEeBECHHS OOPTY, TO 10 HaJaHHS 3TOJH KPSAUTOPOM OOPKHUKHU
MOXYTh HOTO po3ipBaT. SIKmI0 kK crodarky Oyia HaJaHa KPEeIUuTOPOM
3roza, TO 10 YKJIQJACHHS OOp)KHUKaMU JOTOBOPY BOHA TaKOXX MOXe OyTu
B34Ta Ha3aj. B ocTaHHROMY BUMAKy TOJIOBHHUM € JOBEICHHS KPEAUTOPOM
JI0 Bijoma OOp KHUKIB a00 xo4a O 0JJHOTO 3 HHX iH(OpMaIlii Mpo BiMOBY
BiJl MpaBOYMHY (HaJaHOI 3TO/IHN).

SKI10 BUXOJUTH 31 CKIAJHOTO MPABOYMHHOTO CKIIAAy MepeBeACHHS
0opry (10roBip OOP>KHHUKIB Ta 3roJa KPeIUTOpa) Ta 3aCTOCYBABIIN CHCTEM-
HE TIIyMau€HHsI HOPM YMHHOT'O 3aKOHOJABCTBA, TpeOa BU3HAUATU OKPEMO:

'Tus.: ArapkoB M. M. VI36paHHbIe TPyAbl 10 IPAKJAHCKOMY IIpaBy : B 2 T. /
M. M. Arapkos. - M., 2002. - T. 2. - C. 119.
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a) popmMy JIOroBOpY MPO MEPEeBEACHHS OOPTY MiK OOPKHUKAMU;

0) popMy HagaHHS KPEAUTOPOM 3TOIIH.

3rifiHo 13 3aKOHOM MPABOYHMH LIO/I0 3aMiHU OOPKHMKA y 3000B’sI3aHH1
BUHMHSETHCS y Takii xe (Hopmi, IO 1 MPaBOYHH, HA ITiICTaBI IKOTO BUHUKIIO
3000B’s13aHHA 3 TIepeBeeHHs 6opry (cT. 513, ct. 521 IK). Otxe, popma
002060py Npo nepesedenHs bop2y 3aNeKUTh Bill JOPMHU MTPABOUNHY, 110
icHy€e Mik OOpXHHKaMH. BigHOCHHMY, 1110 iICHYIOTh MiX TIOTIEpeTHIM OOpIK-
HHUKOM Ta HOro KpeuTopoM, He BU3HAYAIOTh (DOpMY NIPaBOUUHY IIPO Iepe-
BEJICHHS OOpTY.

OCKIJIBKY JPYTUM €JIEMEHTOM KOHCTPYKIIIT IepeBEACHHS OOpry € 3rojia
KpeIuTopa, HeOOXiTHO BUBHAYMTHUCS MO0 hopMu HAOAHHS KPeOUmopom
makoi 3200u. Tpeba MiIKPECIUTHU, 0 3aKOH HE BHPINIYE I[LOTO MUTAHHS
aHi psIMO, aHi OMOCEPEAKOBAHO. Y JIiTepaTypi 3a3HA4aIIOCs, 1110, BPAXOBY-
104U TaKy HEBU3HAYCHICTh 3aKOHY, MO)KHA BBAXKaTH, L0 3rojla KPeauTopa
Moske OyTH HajaHa y Oynb-skii popmi'. 3 O3MUIIIH JIOTIKK Ta YUCTOTH TEO-
peTn4HOi MoOy10BH KOHCTPYKLII epeBeeHH OOpry 3 MM MOXKHA I10TO-
JTUTHCS.

VYTim i 3ano0iranHs Oyap-sKWX YCKIAQAHEHb Y MPAKTHIN peai3arii
mpaB Ta 000B’A3KiB MPH MIEPEBEICHHI OOPTY MOJKHA TIOPAIUTH YIaCHUKAM
3aCTOCYBaTH «IepeCcTpaxyBaJbHUHN MAXiay. 30KpeMa, YCKIATHUTH HopMy
3TOfIM KPEAUTOPA 1 MPUPIBHATH i1 10 GOPMH TOTOBOPY MK OOpKHUKAMH.
3aKoH He JInIIe He 3a00pOHSE TaKUX [Ii, a i HaBITh «3aIPOIIY€» CTOPOHU
3nificHioBatH iX. Tak, y 4. 1 ¢t. 205 11K 3a3HauaeThbes, 110 CTOPOHU MAKOTh
npaBo obupat GopMy NpaBOUYHHY, SKIIO iHIIE HE BCTAHOBICHO 3aKOHOM.
VY vactuni 4 ct. 209 LIK Ykpainu crieniajJbHO HaroJoUIyeTbCs: HA BUMOTY
¢$i3nyHOi 200 IOPUINYHOT 0cOOU OyIb-SIKHI MPaBOYMH 3 11 y4acTiO MOXKe
OyTH HOTapiaJIbHO MMOCBITYCHUH.

V JsleragpbHOMY BU3HA4YEHHI epeBeAeHHs OOpry Taki MOMEHTH Mayiu O
BpaxoByBaru. 3okpeMa, y cT. 520 1K Ykpainu moxxna Oys0 6 BiI3HAYHTH:
nepegedeHHs 6opey 30IUCHIOEMbCA ULIAXOM YKIAOEHHSA 002080PY MIdiC nep-
GICHUM MA HOBUM OOPICHUKAMU, 30 AKUM NEPBICHUT DOPIHCHUK NepesoOUmb
c8itl 0008 ’5130K (Y NOBHOMY 00Cs31 A0 YACMKOB80) 00 HOB020 DOPIICHUKA, A
HOBULL OOPICHUK NPULIMAE 11020 Ha cebe | 30008 ’s13yembcst neped nepeicHuM
Kpeoumopom w000 8UKOHAHHI HA KOPUCMb Kpeoumopa. /st nepesedenHs

! Tus.: ArapkoB M. M. VI36paHHbIe TPYADI IO IPaXXAAHCKOMY IpaBy : B 2 T./ M. M. Arap-
KOB. — M., 2002. - T. 2. - C. 122; Beno B. A. Cunry/nsipHoe IIpaBOIpeeMCTBO B 00s13aTeNb-
ctBe / B. A. benos. — M., 2000. — C. 189. Apropu ananisyoTb cT. 128 IIK PPOCP Ta unnny
ct. 391 LIK P®. Ilosnuis aBTOpiB Mae Ba>k/IuBe 3HaYEHHS, OCKIZIbKM aHAJIi30BaHi HUMMI
3aKOHOZaB4i KOHCTPYKIl 36iraforbes 3i ct. 520 LIK Ykpainn.
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bopzy nompibna 3200a kpeoumopa nepgicno2o bopicnuxa. Ilicaa nepege-
OeHHtsl bopay Kpeoumop empadae npago UMocu 00 NepeicHo20 O6OPICHUKA
(6 06ca3i nepesedenoco bopey) ma Habysae 8i0N0BIOHe NPABO BUMOU Bi0-
HOCHO HOB020 OOPICHUKA.

2. 3amiHa OOp)KHHKA y 3000B’3aHHI MOXKE 3/IMICHIOBATHCS HE JIUIIIE
HIUISIXOM IepeBeieHHs 0opry. Peanizalii Takoi METH MOXKe CITY)KUTH KOH-
CTPYKLis, BiIOMa i/l HA3BOIO «MpUUHAmMMA 4yiHco2o bopey». Sk 1 B morme-
PeIHBOMY BHIIAJIKY, LSl KOHCTPYKIiS € Hal0aHHIM PUMCBKOTO npaBa. OKpiM
nepeBefeHHS 0Opry, B pUMChKOMY IpaBi IOAO0 3aMiHU OOpKHHKA y
3000B’s13aHH1 BUKOPUCTOBYBAJIUCS TEPMiHHU «iHTepLecis» (intercessio) abo
«ITaCHBHA IIeCis», eXPromissio.

InTepuecist 03Hauana JOTOBIp MK ABOMa 0CO0AMH — KPEJAUTOPOM Ta
oco0010, sIKa y HagaHii 3aKOHOM (DOPMI TOTOKYBAIACs CIUTATUTH Ty K
oopr'. I xoua B pUMCBHKOMY ITPaBi iCHYBaJIO KiJibKa BapiaHTiB BUKOPHUCTAHHS
TepMiHa «IHTEpIIEeCis», TisAIn Tpu 000B’I3KOBI YMOBH 1i 3aCTOCYBaHHSI:
1) oco6a Oyna 3000B’s13aHa PUHHSTH O0pT; 2) 11el Gopr OyB Ty»)uM; 3) 0Co-
0a ykIajasa J0roBip i3 KpeauTOpoM?.

BuHMKae muTaHHS 010 MOXKITMBOCTI 3aCTOCYBAaHHS 3aMiHH OOPKHUKA
HUISIXOM 3aCTOCYBaHHSI KOHCTPYKUIi iHTeplecii y cy4acHUX BITUYM3HIHHUX
[IPaBOBUX peallisix. Y JiTeparypi BUCIOBIIEH] L[ikaBi MipKyBaHHS 3 [bOTO
npusony. Tak, B. A. benos, sikuii Bce6iuHO TOCTiANB MPOOIEMy CHHTYISP-
HOTO MPaBOIIPEEMCTBA, BBAXKAE, 10 iHTepIIecis (macuBHa 1ecis abo necis
0opry) He € HaJOaHHIM JIMIIE Teopil UBUIFHOTO TpaBa. [Ipuknagom cy-
YacHoi iHTepIecii, Ha HOTro AYMKY, € BHIIQJIKH, KOJIX TPETs 0c00a 3a710BOJIb-
HSI€ BUMOTH KpeIuTopa y pas3i HeOe3mekn BTpaTH CBOTO MpaBa Ha MaifHO
OOop KHMKA BHACIIIIOK 3BEpHEHHS KPEIUTOPOM CTATHEHHS Ha I1e MaifHO 0e3
3romu 6opykauKa (1. 2 ct. 313 IIK P®). Ananoriyga HopMa 3aKpiluieHa B
4. 3 ct. 528 K VYkpainu.

VYTiM, 13 TaKHM TiAXOAOM Ba)KKO TOTOAUTHCS. AHANI3YIOYH CYTHICTh
iHTepLecii, aBTOp MiAKPECIIOE, MO s KOHCTPYKIIisl 0a3y€eThCs Ha JIOMOB-
JICHOCTI Mi>K HOBUM KPEIUTOPOM Ta Oop>kHUKOM. [Ipu iboMy HOBHI 60piK-
HUK NpuiiMae Ha cebe 000B 30K Mepel KpeauTOpOM 31HCHUTH BUKOHAHHS
MIEBHOTO 30008’ s13aHHS 3a TpeTio 0co0y (6opxkuuka)®. Ile aificho Tak. ITpo-

" Dus.: [Tyxan V. Pumckoe mpaBo (6a3osblit yue6unk) / V. Ilyxan, M. Ilonenak-
AxnmoBckas ; of pep. mpod. B. A. Tomcunosa. — M., 1999. - C. 204.

2Tus.: Bapon 0. Cucrema pumckoro rpaxjanckoro mnpasa : B 6 k. / 10. Bapon. - CII6.,
2005. - C. 650.

*Benos B. A. CuHrynsapHoe mpaBoIpeeMcTBO B o6sa3aTenbcTBe / B. A. Benos. - M.,
2000. - C. 205; Bin xe. Ipaxpanckoe npaso: O6mras yacTb : yuebuuk / B. A. Benos. - M.,
2002. - C. 456, 457.
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TE y HaBEJICHUX aBTOPOM MPHUKIIAAX WAEThcs Mpo iHie. Ko Tpers ocoda
3aJI0BOJIbHSIE BAMOTH KPEJUTOPA, TO BOHA MO CYTi CAMOCTIHHO BUKOHYE
3000B’s13aHHS 3aMiCTh OOpKHHKA. MiX 000010, IKa BUKOHY€E UYXKHUH
000B’ 30K, Ta KPEUTOPOM HEMae JT0TOBOpY. TOMy TyT He BUHHUKAE 3B’ 13aHOCTI
HOBOTO OOp)KHUKA Mepesi KPeAUTOPOM 1010 BUKOHAHHS 4y>KOTO OOprYy, sIK
1Ie Ma€ MicIie TipH iHTepriecii. Tpets ocoba HiTOro He 00IIsIE KPEAUTOPY, BOHA
He Oepe Ha ceOe 000B’SI30K 3AIMCHUTH BUKOHAHHS 38 OOpxKHUKA. OCKIIBKI
MK TPETHOIO 0COOO0 Ta KPEAUTOPOM HEMAE JIOTOBOPY, SIKHI OB’ A3Y€ Tpe-
TIO 0CO0y 4y»HM OOprom, To HeMae i iHTepuecii.

Burmasku, konu TpeTs 0coda 3aJI0BOJIbHSIE BUMOTH KpeJuTopa y pasi
HeOe3MeKH BTpaTi CBOTO IpaBa Ha MaifHO OOPKHHMKA BHACIIIIOK 3BEPHEHHS
KPEIUTOPOM CTATHEHHS Ha I1e MaifHO, MiiCHO, MaloTh Mictie. [Ipore romos-
HHUM TYT €, LI0 TPETS 0c00a CIIPSIMOBYE CBOI Aii HEe Ha YKJIaJeHHS JOTOBOPY
3 KPEJAUTOPOM, a Ha (haKTUIHE BUKOHAHHS 4yK0ro Oopry. J{ist Takoro Tuiy
BIZTHOCHH KOHCTPYKIIisl iHTepIEecii 3aCTOCOBYBATHCS HE MOXKE.

I3 3aranpHUX MPUHIUTIB 3000B’A3aITFHOTO TIpaBa 3p03yMiJIo, 0 0c00a,
sIKa 3aJI0BOJIbHUJIA BUMOTH KPEJUTOPA, MAa€ CTaTU HA Horo micie, To0To
HaOyTH TpaB KpeauTopa. Taki BITHOCHHU «0OCITyTrOBY€E» KOHCTPYKIIiS HE
iHTepuecii, a cyOporarii. Y mupokoMy po3yMiHHI cyOporailisi o3Hauae
nepexij 10 IpaBOHACTyITHUKA (cyOporara), sskuii BAKOHaB 000B’ 530K 3a
iHIIy 0c00y (OCHOBHOTO OOP)KHHKA) Y MOMEHT Ta B PO3Mipi BUKOHAHOTO
HaJlaHHS TpaB KpeauTopa (cyOporanta) 10 OCHOBHOTO OopxkHHKa. [Ipn
bOMY BUKOHAHHS HE IIPUITUHSIE 000B’ 13Ky OCHOBHOTO OO KHHUKA, a JIUILE
CITY’KUTb MIJICTABOO JIJIS IEPEXOLY TpaB KpeauTopa'.

OTxe, MexaHi3M 3310BOJICHHSI TPETHOIO 0COO0I0 BUMOT KpEAUTOpa y
pa3i HeOe3MneKu BTparTH i1 IpaBa Ha MaliHO OOP KHHKA BHACTIAOK 3BEpHEHHS
KPEIUTOPOM CTATHEHHS Ha 1ie MaitHo (4. 3 cT. 528 LK Ykpainu) Tpeba Bu-
3HATH CAMOCTIHHOIO MPaBOBOIO KOHCTPYKIII€IO, SIKa HE 30iraeThcs 3 KOH-
CTPYKII€I0 «B3ATTS 4y>Koro 6opry» (iHtepuecii). OqHak, e He CBIIYUTh
PO HEMOXKIIMBICTh 3aCTOCYBAaHHS OCTaHHBOI B FOPUANYHIN MPaKTHIIL.

Jlo xoHCTpyKLii iHTepIecii BXOAATh [Ba OCHOBHUX eJieMeHTH: 1) 1o-
TOBip MIXK KPEIUTOPOM Ta TPETHOIO 0COOOIO IMPO B3ATTSA OCTAHHIM Ha cebe
000B’s13Ky (0opry) iHIIOT 0cO0H, 3 SIKOO KpeauTop nepedyBae y 3000-
B’sI3aJbHUX MPABOBITHOCUHAX; 2) OMHOCTOPOHHIN MPaBOYWH — 3roaa
KpEAUTOpa 3BUIBHUTHU MEPBICHOTO OOpXKHHUKA BiJ HOTO 00OB’S3KY 110110

' TpaxkgaHcKoe mpaBo : yueOuux : B 3 1. T. 1 / E. H. A6pamosa, H. H. ABepuenxo,
0. B. baiirymesa u zip. ; mop pen. A. II. Cepreesa. — M., 2009. — C. 833; bparunckuit M. V.
Jorosoproe npaso. Kanra nepsas / M. V1. Bparuncknii, B. B. Burpsanckuii. - 2-e n3n. - M.,
1999. - C. 476.
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BUKOHaHHS 000B’S3Ky mepe] HUM. 3rofa NepBiCHOTO OOpKHUKA 1010
3MIACHEHHS HOTO 3aMiHH HE BUMAra€eThCs. bibIiie TOro, KOHCTPYKITis IHTEep-
1ecii JOomycKae HaBiTh 3alepeueHHs MEPBICHOTO OOPIKHHKA IOJI0 HOTO
3aMiHH.

Xoda yuHHE 3aKOHOJIAaBCTBO HE Mependadae KOHCTPYKIIil 3aMiHN OOpK-
HUKa, sika 0 6a3yBanacs Ha JIOTOBOPI MiXK KPEIUTOPOM Ta HOBUM OOpKHH-
KOM, HE MOJKHa BBa)KaTH, 110 JAOTOBIp MK 0c00010, SIKa Xoue B3ATH Ha ce0e
Yy XM OOpT, Ta KPEAUTOPOM CYNEPEUUTh HOPMaM YHHHOT'O 3aKOHOJaB-
ctBa. Kepyrounch 3araqbHUMH MOJOXKEHHSIMHU PO CBOOOAY AOTOBOPY
(ct. 7, ct. 624 11K), MmoxHa mepe10aYnTh TaKUH PO3BUTOK JIOTOBIPHOT iHI-
IIaTHBH, KOJIW YIACHUKH ITUBUTBHNX TIPABOBITHOCHH BBAKATUMYTh 32 HEOO-
XiJIHE YKIJIaCTH HOBHH BUJI IOTOBOPIB PO 3aMiHy OOp)KHHKA Y 3000B’s3aHHI,
30KpeMa, JOTOBip Mk HOBUM OOpPKHHUKOM Ta KPEIUTOPOM TIPO B3SITTS Uy-
soro oopry'.

3.V KOHTEKCTIi CIiBBiTHOIIICHHS Pi3HUX KOHCTPYKIIiH 3aMiHU OOPIKHH-
Ka 'y 3000B’A3aHHI, 30KpeMa, KOHCTPYKLii iepeBeicHHs OOpTy Ta MPUHHST-
TS Ha cebe TyKoro 6opry, MiKaBoO MpoaHaTi3yBaTH YNHHE 3aKOHOIABCTBO,
110 3aCTOCOBYEThCS Y TIPOLeCi canayii bopocrhuka. Y dactuHi 2 ct. 18 3a-
koHy Ykpainu Ne 784-XIV «I1po BiAHOBIECHHS MIaTOCTIPOMOXKHOCTI OOPIK-
HUKa a00 BU3HAHHA loro 6ankpyToM» (mani — 3akoH) Bix 30.06.1999 p.
ta 1. 6 [lopsaky npoBeneHHs JOCyN0BO1 caHaLlii Jep>KaBHUX MiANPUEMCTB,
3arBepmkenoro [IKMY Bix 17.03.2000 p. Ne 515, BkazaHo, 110 3aXofaMu
I10JT0 BiHOBJICHHS TIJIATOCIIPOMOKHOCTI OOpIKHUKA, SIKI MICTUTH TUTaH
caHarlii, MOXyTh OyTH: 3000B’s13aHHS IHBECTOPA MPO IMOTAIICHHS O0PTY
(gacTrHM 60pry) OOPKHUKA, 30KpeMa IUIIXOM nepededelts Ha Hbo2o Oop-
2y (wacmunu b6opey).

Sk 1 unanMi LK Ykpainu, 3akoHOZaBCTBO PO OAaHKPYTCTBO OOMEXY-
€THCsI JINIIE BKA3iBKOIO HA T€, L0 CaHaIlisl 3MIHCHIOETHCS IIISIXOM TIepeBe-
JeHHst 6opry. Binbii-MeHIn JeTaabHOr0 BU3HAUYCHHS I[LOTO MUTAHHS B
HbOMY HeMae. MoxHa Oys1o O BBa)KaTH, 110 3aKOH HE IOBUHEH MOSCHIOBATH
ycTajeHi TepMiHH, CYTHICTh SIKUX Mae OyTH BigoMa (axiBLsM 1 6e3 mosic-
HEHb. Y TiM mpoOiieMa Bce X TaKu ICHY€E, OCKIJIBKU B 3aKOH1 MICTATHCS TI0-
JIO’KEHHSL, IK1 MiJJIaI0Th CYMHIBY 3aCTOCYBaHHS ITPY CaHALl caMe KOHCTPYK-
1ii IepeBeICHHS OOPTY.

SIk110 mepeBecTH TePMIiHOIOTII0 3aKOHOIABCTBA TIPO OAHKPYTCTBO B
paxKypc TepMiHOJIOTIT nepeBeeHHs OOpry, TO MOXHa BBa)KaTH, 110 Iepe-

! Tus.: Bonxap T. B. BukoHaHH:1 OroBipHOTo 30008 s13aHHA B LiBUIbHOMY 11pasi / T. B. box-
Hap. - K,, 2005. - C. 152, 153.
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Be/IEHHsI OOpry Mpu caHalii Mae nependadatu: 1) T0roBip Mi MepBiCHUM
OOP)KHUKOM Ta 1HBECTOPOM IIPO NepeBe/IeHHS 000B’SI3KY 3 MEPIIOTO JI0
IpyToro; 2) 3roxy Kpenutopa (KpeIuTopiB) OOpIKHUKA IIO/0 NIEPEeBEICHHS
oopry.

YTiM, 3aKOHOTABCTBO PO OAHKPYTCTBO HE TIependadae 000X yKazaHuX
€JIEMEHTIB, TIePEeyCiM, TOMOBIIEHOCTI Mk OOPYKHIUKOM Ta iHBeCTOpOM. Sk
3a3HAYaIOCs, Y KOHCTPYKIIIT MepeBe/icHHs 0Opry KITFOYOBOIO (iryporo Mae
BHUCTyNaTH nepBicHui OopkHUK. CaMe BiH MepeBOANTH i3 cebe Gopr Ha
iHIry oco0y. BomHowac peansHUME (pirypamu y mporieci caHarlii BUCTyIa-
I0Th JIMILE KPEAUTOP (KOMITET KpeAuTopiB) Ta iHBectop (iHBecTopm). [1po
1€ CBIIYMUTH IlJIa HU3KA I10JIOKEHD 3aKOHOMAaBCTBA. HallOUIBIII BayKIIMBOIO
MO’KHA BBaXKaTH BKa3iBKY 3aKOHY IIPO Te, 110 BUCTYIIUTH iHBECTOPOM (TOO-
TO HOBUM OOp>KHUKOM a00 — 32 KOHCTPYKIII€I0 MIepeBeieHHs O0pry — Je-
JeraTom) Moke Oynb-sika (izmaHa abo ropuandHa ocoba, sika BUABHTH Oa-
JKaHHA B3SITH Y4acTh y Ipoleaypi caHamii Oopxxkauka. [Ipu mpomy Taki
ocoOu MonarTh 3asBy MPO y4acThb y caHalii OOp>KHUKA pO3MOPATHUKY
MaitHa (4. 2 ct. 14 3axony). OTxe, 3aKOH HE 3rajly€ Mpo MEPBICHOTO OOPIK-
HuKa. [HimiaTnBa e came Big HOBOro Oop)kHHMKa — iHBecTopa. Toif (hakT,
110 iIHBECTOP IMOJa€ 3asBy PO YUacTh Y CaHallil, He 3aJIMIIa€ CYMHIBIB, 110
HWAeTbCs PO OAHOCTOPOHHIN MPaBOYMH (BOJIIO JIMIIIE iIHBECTOPA), a HE J10-
TOBIp MiX MOTIEPEHIM Ta HOBUM OOpKHUKaMU. Lle miITBepmKy€eThCs TAKOXK
THIINMHU TTOJIOKEHHSIMH 3aK0oHY (4. 2 cT. 17). 30kpema, KaHAUaTypH iHBEC-
Topa (IHBECTOPIB) MOXKYTHh OYTH 3alIPONIOHOBAaHI KOMITETY KPEIUTOPiB
OyIlb-KUM 13 KpeauTopiB (He OOP)KHUKOM) a00 MPEJACTAaBHUKOM OPTaHy,
YIIOBHOBAKEHOTO YIIPABJISITH MaitHOM O0prkHHKa. CaMe KOMITET KpeTUTOPiB,
a He OOP)KHUK IpHiiMae pillieHHs po BUOip iHBecTopa (iHBecTopiB). Bra-
3aHe CBIAYMUTSD MPO Te, 1110 B MPOLIEC caHallii 3aCTOCOBYETHCSI KOHCTPYKLIS,
siKa HE 30iraeThcs 13 TPAAUIIHHOI KOHCTPYKIIIE MePEBEICHHS OOpTYy.
OCKITBKH TYT 3aMiHy OOpKHHUKA 1HIIiF0€ HOBUU OOPKHUK (IHBECTOD), a
MUTaHHS NOTO[DKYETHCS 3 KPEAUTOPOM (KOMITETOM KPEIUTOPiB), TO MOXKHA
MPOBOJUTY Mapaieni 3 KOHCTPYKII€I0 MPUHHATTS Ha ceOe dyKoro 6opry —
IHTEepIIeCi€I0 (€Xpromissio), a He TIepeBEICHHIM OOpTYy.

CBoepigHOTO XapakTepy B Ipolieci caHauii HaOyBa€e TaKoX 3roAa Kpeau-
Topa OopxHHKA. SIK BiZIOMO, KOHCTPYKLis MepeBeeHHs OOpTy o3Havae
000B’SI3KOBY 3rofly KpeauTopa. be3 Takoi 3rofu mepeBeeHHs 00pry HE
BinOymeThes. BTiM y mporieci caHarlii gymka KpeanTopa oo ii mpoBeeH-
HSl MOXKE 1 HE BpaxoByBaTHCs. 3rifHO 3 4. 5 cT. 18 3akoHy mpoToKou 3aci-
JAHHS KOMITETYy KPEIUTOPiB MOKE MICTUTH OCOOJIHMBY AYMKY KPEIHUTOPIB,
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K1 TOJIOCYBAII Mpomu TOPAJKY 1 CTPOKIB MOTalIeHHS 3a00pPTrOBaHOCTI,
nepeadadeHuX y MiIaHi caHarli.

Oco0OnmuBICTh BIIHOCUH CaHaIlii 3HAXOANUTH CBill BUSB TAKOXK y TOMY, IO
CXBaJICHHI KOMITETOM KpEAMTOPIB IJIaH CaHalii Ta MPOTOKOJ 3acilaHHs
KOMITETY KPEIUTOPIB IMOMAIOTHCS KEPYIOUMM CaHAII€0 10 apOiTpa)KHOTO
CyIly Ha 3aTBeplKeHHs. ApOiTpakHUH CyIl 3aTBEPIIKYE TUIaH CaHallii 00pK-
HUKa, PO [I0 BUHOCUTHCA BiAMoBimHA yxBana. OTxe, 0e3 3aTBepIKeHHS
CyIIOM TUTaHy caHarlii 3aMiHa OOp KHHMKA Y 3000B’13aHHI BiAOYTHCS HE MOXKE.
Lle He BiAmOBigac 3aranbpHill KOHCTPYKIIII TIepeBeeHHS 00pry, sika oOMe-
JKYETHCS JIUIIE TOMOBIICHICTIO OOPKHHUKIB Ta 3rOA0I0 KPEAUTOPA.

TakuM 9UHOM, KOHCTPYKIIis 3aMiHM OOp>KHUKA MTPU caHaIlii nependadae
HasBHICTh TAaKHUX €JIEMEHTIB, SIK: 3r0/la HOBOTO OOpKHUKA (iHBECTOpa) B3S-
TH Ha cebe dyxuii 00pr; 3rojia Kpenuropa (KOMITETy KPEIUTOPiB) 100
3aMiHK OOp KHMKA; 3aTBEPIKECHHS IJIaHy CaHaIlil; yXBaia Cydy Mpo 3aTBep-
JDKEHHS IJIaHy CaHallil; OKpeMa IyMKa KpeJUTOpiB, SIKi HE 3TOIHI 3 IIIaHOM
caHauii ToIo.

Bxazane cBiIUNTH MPO HETOIIHHICTE OTOTOXKHEHHS KOHCTPYKIIii 3a-
MiHU OOpKHUKA ITPH CaHallii 3 mepeBefeHHsM Oopry. Skimro noTpiOHi meBHi
napaseni, To 3aMiHy OOp>KHHKa IpH caHalii MOXKHA MMOPIBHIOBATH 13 MpU-
HHATTAM 4y>koro Oopry (iHTepieci€ro), a He 3 IepeBeAeHHAM Oopry. Y Haii-
OLIBII TOYHOMY pPO3YMiHHI 3aMiHa OOp)KHUKA ITPY CaHAIIl MOXe PO3IIsia-
THUCSI SIK CAMOCTIiHHA PaBOBa KOHCTPYKIIiS, IO Ma€ BIACHY CTPYKTYpy Ta
chepy 3aCTOCyBaHHSI.



