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M. Ye, acnipanT HanjioHanbHOI OpUANYHOL
akafiemil Ykpainnm imeni Apocmasa Mypnporo

CyTHicTb K0mi3il Cy0’€eKTUBHUX IVBIIbHNUX MPaB

Ha mpakrtumi 3ycTpivaioThest CUTYallii, KOJIH JBOM a0o Oijible ocodam
HaJle’)KaTh Cy0’€KTUBHI MUBUIBHI MpaBa, sIKi He MOXKYTh OyTH 3IiHCHEHI
Yy CYKYITHOCTi B TOBHOMY 00cs3i. [I[puuomMy HEMOXIUBICTD 3/1iliCHEHHS
B MTOBHOMY 00Cs131 KOXKHOTO 3 TaKUX IPaB 3yMOBJICHA peasi3alli€ro 1HIIOro
BiNOBiAHOrO npaBa. Hanpukiaz, e TpamiseTbesl y BUNAAKY NPOJAXy
IH/IMBITyaJIbHO-BU3HAYEHO1 pedi 000M pi3HUM 0cO0aM: BIACHHK CIIOYATKY
yKJIaJja€ KOHCEHCYaJIbHUH JTOTOBIp KYIiBII-MIPOJAXKy Takol pedi 3 OHIEI0
0c00010, a TIOTIM, BCE IIE 3ATUINAIOYNCH i1 BIIACHUKOM (BIATIOBIIHO J0
cT. 334 11K 3a 3arasbHUM MPaBUIIOM MPABO BIACHOCTI y HaOyBava MmaiiHa
3a JIOTOBOPOM BMHHUKA€ 3 MOMEHTY Tlepe/jaHHs MaiiHa), 3000B’A3y€ThCS
TaKAM CaMUM JOTOBOPOM 3 IHIIOIO 0C00010. Y pe3yabTaTi bOro B 000X
MOKYIIiB BUHUKAIOTh 3000B’s13a/IbHI IIpaBa (1paBa BUMarary y MpoAaBLis
nepenadi iHAMBIAyaTbHO-BU3HAYEHOT pedi) i To/i HeoOX1THO BUPILIyBaTH,
SKOMY K 3 HUX HaJaTH [IepeBary. 3a HaBeICHUX YMOB JOBOJUTHCS FOBOPH-
TH TIPO KOJIi3if0 Cy0’ EKTMBHHX IMBLILHUX IPAB.

[oHsATTS KOMI3ii MpaB MPAaKTHYHO HE BUKOPHCTOBYETHCS HA CTOPiHKAX
CIIeITiaTbHOT IOPUANYHOT JITepaTypH, N1 OiIbIIIe MOMTMPEHUN TePMIH «KO-
ni3is HOpM mpaBa». OgHaK, 0€3yMOBHO, AOCIIKyBaHa KaTeropis Mae
NpaBo Ha ICHYBaHHs, OCKUTBKM BOHA XapaKTepU3YEThCS BIACHUM 3MiCTOM
1 HE 3BOOUTHCA O 1HIIUX ITOHSTH.

3BHYaliHO, TOBOPUTH PO T€, 110 polIieMa KoJi3ii HUBUIBHUX MIPaB HE
BHBUAJacs B3araji, HenpaBwibHO. Ha i1 icHyBaHHsI 3BepTaJid yBary Iie
JTaBHBOPUMCBKI IOPHCTH, Ha 0 BKa3yIOTh TOTOYACHI TaM’ ITKU TipaBa. Jlo
TOTO 3K HayKOBI JDKepesa CBiAYarTh, 110 SBUIIE KOMi3ii MpaB akTUBHO, X0ua
i moyactu gparMeHTapHo (B OCHOBHOMY B 3arajlbHUX Kypcax 3 IUBUIBHO-
TO/pUMCBHKOTO TIpaBa), pO3MIAIAIoCcs Iie IuBiaicTaMu KiHisT XIX — 1mod.
XX cr. (€. B. BackkoBebkuid, FO. C. I'ambapos, J. 1. I'pimm, A. M. ['ynsies,
. 1. Meiiep, ®. Perenscoeprep, H. K. Pennenkamnd Tta iH.). YTiM y mo-
JATBIIIOMY — B PAISTHCHKIN 1 TOCTPAASHCHKINA (Y TOMY YHCII i CydacHii)
IOPUINYHIN JTiTepaTypi Mpo KOJi3ik0 Cy0’ €KTUBHUX UBUILHUX TIPaB 3Tajy-
€Tbest oo piako (1. M. Marasinep) a0o 3K y KOHTEKCTi OKpEeMHUX LUBLIb-
HUX TIPaBOBIAHOCHH, a caMe: KOMi3is MepeBaKHUX IIpaB, MPaB iHTEICKTY-
abHOI BIIACHOCTI, KOJi3is oOMexyBanbHuX mpaB (B. M. Kpmxna, B. 1. Kpar,
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€. O. Miuypim, 1. B. Cnacut6o-®areera). OTke, CUCTEMHE JIOCIIPKEHHS
Kareropii komi3ii mpas (OiJbIIe TOTO, 3 ypaXyBaHHIM 3aKOHOJIABUUX peatii
CBOTOJICHHS) SIBHO BiJICYTHE.

[Ipo HeoOXiMHICTh 1 BaXJIMBICTh TAKOTO JTOCIIHKEHHS CBITYUTh aKTy-
aNBHICTh MPOOIEMaTHKH KOMi3ii cy0’ €KTMBHMX NMBUTBHUX MTpaB. JlocTaTHRO
3rajaT Komi3ii MiX MepeBaXHUMH MTpaBaMH aKIIOHEPiB Ha MpUIOaHHS
aKIIii, 10 MPOJAIOTHCS 1HITUM aKI[iOHepOM IIPUBATHOTO aKI[iOHEPHOTO
TOBApHCTBA; KOMi3ii IpaB CIIiBBIACHUKIB Ha TIEPEBEICHHS ITPaB i 000B’SI3KiB
MOKYTLS, KOJIM YacTKa y MpaBi CHiJIbHOT BIACHOCTI HEMPABOMIPHO Mpoza-
€TBCSI TPETiH 0c00i, 200 K KOIIi3il MiK ITpaBaMH KPEAUTOPIB CIAIKOABIIST
3a Gopramu, 1110 BUHUKIIU 32 4ac HOTo JKUTTI, KOJIM PO3Mipy CIaJIKOBOi Macu
HEJOCTaTHBO JJIS1 33/10BOJICHHSI BUMOT YCiX LUX 0C10. 3HaYHO MOIUPEHUMHU
€ KOJi3ii paB Ha Pi3Hi 00’ €KTH y cepi IHTEIEeKTYaIbHOI BIaCHOCTI (IIpH-
MipoM, KOJIi3ii MpaB Ha TOPrOBEJIbHY MapKy Ta MPOMHCIOBUI 3pa3oK), KO-
7i3ii mpaB KPeaUTOPIiB i Yac KOHKYPCHOTO MpoBakeHHs. J[o Toro x y
KOHTEKCTI OCTAaHHBOT'O BUIIAJIKy MO’KHA HABITh KOHCTATyBaTH, IO KOJIi3is
IPaB € XapaKTEPHOIO 03HAKOO MIPOLe ypH OaHKPYTCTBA, OCKIJIbKHY Mailke
3aBXK/IH 11 CYITPOBOIXKYE.

Ha sxanp, y 3aKOHOZABCTB1 HEPIKO BiJICYTHI CTOCOOH PO3B’A3aHHA
KOJTi3ii4, TOOTO 13 3aKOHO/IaBYHX IOJIOKEHB HE CITIYE Te, IPaBy SKOi K 0CO-
Ou BpemTi-pemT Mae OyTH HaJaHa repesara abo SIKUM 1HIIIUM YHHOM Ma€
OyTu BupimieHa Koiizis. st po3poOKH TakuX CIIOCO01B BasKIIMBO 3’ CyBaTH
came MOHATTA KOJIi3ii MpaB, BCTAHOBUTH 11 CyTHICTb. ToMy cripoOyemo po3i-
Oparuch y JaHOMY MUTaHHi, BpaXOBYIOYH TOUYKH 30Dy, BUCIOBJICH] y HayKO-
Bil JtiTeparypi.

[MepenyciM ciig BupimuTH npobieMy TepMiHoorii. Jlocimiqauky, sKi
BUBYAJIHM KaTETropito KOMi3ii mpas, BKUBAJIM Pi3HI MOBHI BHpa3H, IOYaCTH
BKJIaJal04y B HUX OJHAKOBMH 3MICT. Tak, Ik CHHOHIMH 10 IIOHSTTS «KOJII315D»
MpaB y JITepaTypli BUKOPUCTOBYIOTHCS TEPMIiHH «3ITKHEHHS», «301ir»
(concursus) mpas.

Y KOHTEKCTI MepIIoro TepMiHa 3a3HaYNMO, 110 CaMe CIIOBO «KOJi3is»
MIOXONIUTh Bif JaT. collisio — 3iTkHEeHHs. B eHIuKIioneAnyHil miteparypi
BOHO O3HAya€ 31TKHEHHS POTHIICKHUX CHJI, IHTEpeCiB, mparHeHs'. Onepy-
FOUH I[I€I0 TepMiHOIIOTi€t0, SI. Marasinep Bka3yBaB, 11O KOJIi3isl TpaB — IIe
3ITKHEHHS JIBOX 200 JICKITBKOX MTPaB Ha TOM caMUil 00’ €KT, TakK 1110 BCi BOHH

! uB.: Bemykuii TIIyMauyHmil CIOBHMK Cy4acHOI YKpaiHCbKoOi MOBH (3 #ox. i momos.) /
yxiap,. i ronos. pep. B. T. Bycen. - K. ; Ipnins, 2005. - C. 554; Tuxomuposa JI. B. FOpunnye-
ckas sHuuknonenys / JI. B. Tuxommposa, M. 0. Tuxommpos ; mog pex. M. IO. Tuxomupo-
Ba. - M., 1988. - C. 202.
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B MOBHOMY 00C$131 peasizoBaHuMu OyTH He MOXKYTb. OT)Ke, TEPMIHU «KOJTi-
315 1 «BITKHEHHS», TIHCHO, MOYKJIBO BUKOPUCTOBYBATH SIK CHHOHIMH. Y TiM
caM TepMiH «3ITKHEHHS» HE BUIAETHCS TIPAaBOBUM, TOMY BCE JK TakH, mpa-
BWJIBHIIIIE BECTH MOBY JIUIIIE TIPO MOSICHEHHS KaTeropii «Koi3ishy 3a J0Mo-
MOTOI0 KaTeTopii «3ITKHEHHS.

[{ono «30iry» 3ayBaskKUMO, IO YACTIIIE II€ TTOHITTSI BXXHUBAETHCS SIK
IpIIe 3a 00CATOM Bim «KoJi3ii» mpaB. 3okpema, H. K. Pernenkamd
CTBEPIXKyBaB, IO 30ir Cy0’€KTUBHUX MpaB Ma€ Miclle TOAl, KOJIU pi3Hi
IpaBa 30CEPEHKYIOTHCS B OTHOMY Cy0’€KT1 a00 KOJIM Ha ONIMH 1 TOM camuit
00’€KT MalOTh MpaBo ABi 4u Oibuie ocoOu. 30ir mpas sABIsiEe 00010 3i-
TKHEHHS (collisio), Ko 30iiiCHEHHS OIHOTO MpaBa 0OMEXKY€E Y1 MOBHICTIO
BUKJTFOYA€ 3aCTOCYBAHHS 1 [0 Ipyroro’.

Conipapnnii i3 HuM i . . Meiiep, Ha TyMKy SIKOTO, 3iTKHEHHS IPaB —
e aumre BuA ix 30iry. Ilig 306iroM cirim po3yMiTH Take MOETHAHHS
Cy0’€eKTUBHUX TIpaB, IO Tependavace €HICTh 00’ €KTa 4u cy0’ €KTa, OCKLIb-
KU 3a IHIIKUX YMOB IIpaBa iCHYIOTh OKpeMo 0e3 Oy/1b-SIKOTO BiIHOLICHHS MiJK
c00010%. 3a TepMIHOJIOTIEO 1HIOTO BiloMoro nuBinicta— €. B. Bacbkos-
CBKOT'0, TICPIINY BUTIATO0K €HOCTI SABJIsIE 0000 00’ €KTUBHUY 30iT, a JApy-
ruit — cy0’exTuBHHUHA. Konu k mpaBa MOYMHAIOTH TEPEIIKOKATH OIHE
OIHOMY, 00’ €KTUBHHUIA 30ir HaOyBa€ BUITIALY 3ITKHEHHsI 200 KOJi3ii LUBLIb-
HuX npas’. TakuM 9HHOM, «30ir» € KaTeropiero, MHUPIIOI0 BiJl «KOMi3ii»
(«3ITKHEHHS») TIpaB, OCKIJIbKU, OKPIM OCTaHHBOI, BKJIFOUAE B ceOe i 1HIII
BUTIAJIKU TaK OM MOBHUTH 30CEPEIKeHHs Cy0’ €KTUBHUX IIMBIJIbHUX ITPaB.

[IpomoBxyroun JTIHTBICTUYHHIA aHAIi3 MOBHOTO BUPa3y «KOJI3is MPaBy,
3ayBaXKHMO, 110 Y JIITEPaTypl IHKOJIM 3yCTPIYatOThCsl BUCIIOBIFOBAHHS, 3 KX
BUIUTMBAE, 110 KOJIi3isl TPaB y BUIICHABEACHOMY PO3YMiHHI HMEHY€EThCS KOH-
KypeHLIi€lo npaB. 30KpeMa, BKa3yeThCsl, 10 PY 3aI0BOJICHH] BUMOT KPEIUTO-
PiB y MOPSAKY YEProBOCTI BUPIIIYETHCS «KOHKYPEHIIis TIPaB KPEAUTOPiB»*.
A0 XK CTBEPIKYETHCS TIPO HEMOXKIIMBICTH CITUTLHOTO 3IHICHEHHS KOHKYPY-
I04KX IpaB 0e3 KO a00 5K MOBHOTO 3HUIIICHHS KOXKHOTO".

! Pennenkamnd H. K. I0puanueckas surmknonenus / H. K. Pennenkamnd. — Kues,
1899. - C. 187.

* Meiiep [I. V1. Pycckoe rpaxpanckoe npaso / [I. V1. Meiiep. - Msg. 5-e. - M., 1873. - C. 618.

* BacpkoBckumit E. B. Yue6Hmk rpaxkganckoro npasa / E. B. BacbkoBcknit. — B 1.
Beegenue u o6mas gactpb. — Cnod., 1894. - C. 151.

* Tus.: KaBenuna H. 0. 3amuTa nMyIiecTBeHHBIX IIpaB KPEAUTOPOB B IIPOLEAypax
HeCOCTOATENIbHOCTY (6aHKPOTCTBA) 110 3aKOHOAATeNbCTBY Poccmiickoit Pepepariny : aBTo-
ped. muc. ... f-pa ropup. Hayk : 12.00.03 «IpaxxjaHCcKOe IpaBo; IpeAIpUHIMATETbCKOE
IIPaBO; CeMeliHOoe NPaBo; MeXAyHaposiHoe YacTHoe npaso» / H. I0. Kasenuna. — Capatos,
2004. - C. 25.

* SQHumKIonennyeckuit cnosapsb / mog pen. K. K. Apcenbesa, O. O. ITerpymiesckoro. —
CII6., 1895. - T. XV A. - C. 705.
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He moromxyrouncs i3 BJKUBaHHSAM TaKoi TEPMIHOJIOTI], HAragaeMo, 110
B IIUBLTICTHUII YCTaJICHUM € MOBHUH BHpa3 «KOHKYPEHIIisl TO30BIBY, il
SAKUM TIPUIHATO PO3yMITH CUTYyallii, KOJIH yIpaBOMOYeHiii 0co0i HamaHe
MpaBO CaMOCTIHHO 0OpaTH BUMOTY, SIKY BOHA B CyJJOBOMY TOPSIIKY BHCYBa-
THUME [0 1HIIO0T 0cobu, abo MmHpIIe — CaMOCTIIHO 00paTH crocid 3axucTy
CBOTO MpaBa 41 3aKOHHOTO iHTepecy'. OCKIIbKHU MMO30B SBIISIE COO00 MaTe-
piayibHe TIpaBO BUMOTH TI03MBayYa JI0 BiAMOBiJa4a Mpo 3aXHCT MOPYIICHOTO,
OCTIOPIOBAHOTO, HEBU3HAHOTO MpaBa M 1HTEpECy, 3BEPHEHE uepe3 cyil’,
(haKTUYHO BUXOAMTH, 1[0 KOHKYPEHIIis MTO30BIB € HE IO iHIIIEe, SIK KOHKY-
peHIlis paB. YTiM, HaBITh i3 3ICTaBICHHS OJHUX JIUIIC BU3HAYCHD KOJIi3ii
1 KOHKYpEHIIii, sIKi HABOASTHCA y JITepaTypi, CTae 3p03yMUIAM, 1110 KOHKY-
PEHIIisl TIpaB 3a CBOEIO CYTTIO € JCIIO 1HIIOK KaTEropi€lo MOPiBHIHO i3
KoJi3iero pas. KpiM Toro, 3a0irarouu Hanepes, 3ayBaXHMO, 10 caMe Tep-
MiH «KOITi3ish» TOYHIIIE BiOOpaXkae CyTHICTh TOCITIKYBaHOT KaTreropii,
MIPOTUCTOSIHHS MK TIpaBaMU, SIKi HE MOXKYTh OyTH CITIJIBHO 3A1CHEHNMHU
B IIOBHOMY 00CSI31.

Bu3HaumBIIUCE 13 THTAaHHSAME TEPMIHOJIOT 11, O€3MOCEePEAHBO MepeiIeMo
10 3’ICYBaHHsI CYTHOCTI ITOHSITTS KOJI3ii ITpaB, BUAUICHHS HOTO BUPI3HUTEHIX
O3HaK 3 OIVISIly Ha TEOPETUYHI MO3MUIIIT BYCHHUX 13 LOTO TIPHUBOLY.

Tak, Ha gymky 1O. I. 'amGapoBa, Koui3isi HMBUIBHUX IPaB Mae MicLe
B THX BHIIAJKaX, KOJIH 3IIITOBXYIOTHCS NEKiTbKa PIBHOCHIBHUX ITUBUTEHUX
MpaB Ha OJIMH 1 TOH CaMUil MPEAMET, 1 )KOJIHE 3 HUX HE MOxe OyTH 3a70-
BOJICHE iHAKIIIe, SIK IUTICHUM a00 YaCTKOBUM IT030aBIIEHHSM I[LOTO TPEJ-
MeTa BCIX 1HIIMX IMpaB. 3 HOTO TBEPKCHHS, a TAKOXK 13 HABEICHUX BUIIE
BU3HA4YEHb KOJIi3il paB BUILIMBAE, IO KOJIi3is BUHHUKAE JIUILE MK IPaBaMH,
10 Maromy moit camuii 06°ckm. Came 3 IIMM 1 TIOB’ SI3y€THCS HEMOXKITHBICTh
3MIHCHEHHS BCIX IIUX MPaB B IOBHOMY 00CSI3i.

AHAJIOTTYHUH TiIX1/1 IEMOHCTPYIOTh JOPEBOJIIOLINHI CHITUKIONCINYHI
JoKepesa, B IKHX BKa3yeThCs, M0 KOJi3is MUBUIBHUX MpaB — HasSBHICTh
JIBOX 200 JCKITHKOX CY0’ €KTHBHUX MPUBATHHUX IPAB CTOCOBHO TOTO CAMOTO
00’€KTa, TIPH HEMOKJIMBOCTI MIOBHOTO CYMiCHOTO iX 3xiiicHenns’. Tyt no-
pedHnM Oy/ie BUTIIEHABEICHHUN IPUKIIA/ ITPOJAXKy 1HINBITyaTbHO-BH3HAYEHOT
pedi nekitbkoM ocobam. BinmosimHo — oOuaBa 30008’ s13aibHI paBa (Tipa-
Ba BUMarary repelaHHs iHAUBiyalbHO-BU3HAYEHOI pedi) He MOXKYTh OyTH

! us.: ITsinoBa fI. B. CymoBuit 3aX1CT MafHOBYX LIVBI/IbHUX IIPAB : [IUC. ... KAH[. 0PI/,
Hayk : 12. 00. 03 / 5I. B. Il'ssnoBa. — X., 2008. - C. 83.

* Tu.: LTvBinbHMIT IpoLiecyaIbHMIT KOfEKC YKpaiHy : HayKOBO-IIPaKTIYHNIT KOMEHTap :
y 2 1./ 3a3ar. pen. C. . @ypcu. - K., 2007. - C. 390.

* Hosbslit sHnmknonenndeckuii cnosaps / mop pex. K. K. Apcensesa. — [lerporpan,
6.1r. - T.22. - C. 188-189.
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peati3oBaHUMHU Yepe3 Te, IO Mo-Teplle, iX 00’ €KT € MPOCTOPOBO 0OMEKe-
HUM ((pi3MYHO BOJIONITH HUM MOXE JIUIIIE OHA 0c00a, Ha BiMIiHY, HAIlpH-
KJIaJ1, BiXT iH(pOpMAITii, STKa OTHOYACHO MOXKE 3HAXOIUTHCS Y JEKLITHKOX 0Ci0).
I, mo-nopyre, pid XapakTepu3y€eThCs 1HANBIAYaIbHUMH O3HAKAMH, a OTKE,
€ HEe3aMIHHOIO — €/IMHOIO y CBOEMY POIi.

Pa3om i3 ThM feski HayKOBII MTPH O3S MPOOIEeMaTHKY KOJTi3ii paB
IPSIMO HE TIOB’SI3yI0Th KOJi3i0 JIMIIIE i3 €IHICTIO 00’ €KTa BiAMOBIAHUX IPaB,
Xo4a 1 He M03Ha4Ya0Th, 110 KOJi3yBaTH MOXYThb, OKpPIM TOT0, 1 Ipasa, 110
CTOCYIOThCA pi3HUX 00’ €ekTiB. Tak, Ha o @. PerenbcOeprepa, «1Ba un
JeKUIbKa PaB MOXKYTh 301raTucst y CBOEMY 3MICTi TAKMM YMHOM, 11O 371i-
CHEHHsI a00 Xoua O MOBHE 3/11iICHEHHS KO)KHOTO 3 HUX Oy/ie HEMOXKIINBUAM;
NpaBa CTUKAIOTHCS JISSIKUM YHHOM Y TPOCTOPI; TOJi TOBOPSATH, IO BOHU
BCTYMAIOTh Y KOJi3io»'.

Ha naw nomisin, konizyroui npasa neo606’a3K060 nogunni mamu €0u-
HUii 00°cKm, OCKUTBKY 1 TIPH ITbOMY CTIOCTEPIraeThCsl HEMOXKIIMBICTD CITiJThb-
HOTO 3J{IICHEHHS KOYKHOTO 3 BiJIIIOBITHUX ITPaB Y IIOBHOMY 00Cs3i. Y 1IbOMY
MOXKJIMBO BIIEBHUTHCS Ha MPUKJIAAl KOJi3ii pedyoBoro mnpasa (Impasa Biac-
HOCTI) 1 TIpaBa IHTENEKTyalbHOI BIaCHOCTI Ha TBip 00pa30TBOPUOTO MHC-
TenTBa. Biqomo, o nmpaBo iHTeNeKTyaabHO1 BIaCHOCTI Ta MPaBo BIaCHOC-
Ti Ha pidu He 3aJ]eXkaTh ofHe Bix ofgHoro. Tak, BignosigHO 10 cT. 1112 LK,
OpHTiHA TBOPY 00Pa30TBOPYOTO MUCTEITBA, CTBOPEHOTO 32 3aMOBJICHHSIM,
NEePEXOANTh Y BIACHICTh 3aMOBHHUKA; IPU [IbOMY MaiHOBI MpaBa iHTeleK-
TyaJIbHOT BIACHOCTI Ha LIeH TBIp 3aJIHILIAI0THCS 32 HOrO aBTOPOM, SIKILO 1HIIIE
HE BCTAHOBJICHO JIOTOBOPOM.

[IpaBo BacHOCTI BKJIIOYA€E B ceOe TPH MPaBOMOYHOCTI: BOJIOJIHHS,
KOPHCTYBaHHS 1 pO3MOPSIKEHHSI TBOPOM 00pa30TBOPUOro MUCTELTBA K
MarepiaJIbHIM 00’ €KTOM. Y TOM JKe 9ac MaifHOBI aBTOPCHKI ITpaBa Ha TBIp —
e, 30KpeMa, IpaBo Ha myOnmiuHui moka3 TBOpy (Oe3nocepenHiil mokas
TBOPY 00pa30TBOPUOro MUCTELTBA Y MICLISIX, A€ IPUCYTHI Y1 MOXKYTh OyTH
MPUCYTHI 0CO0OM, SIKi HE HAJIC)KATh IO 3BUYAHOTO KOJIa POIUHH UM O
OJIM3bKUX 3HAWOMUX POAMHHM, TOOTO MOKA3 (AEMOHCTpALlisl) TBOPY SIK 00’ €KTa
IHTEJIEKTyaJIbHOI BITACHOCTI Ha MyOJIIYHUX BHCTABKAaX).

3BUYAITHO, ITPaBO BIACHOCTI Ta MAHOBE aBTOPCHKE TIPABO MAIOTh Pi3HI
00’€KTH — BIJNOBIJHO piu (MaTepialbHUN MpEeAMET 30BHIIIHBOTO CBITY)
Ta TBip 00pa30TBOPUOro MUCTENTBA (3HAHHS, i/1e1, TyMKH, 00’ €KTHBOBaHI
y MOJIOTHI 1 SKi MOXYTh CIIpUMMATHCS Bi3yalbHO). OMHAK Yepe3 TiCHUH
HEPO3PUBHUI 3B’ 130K TBOPIB 00Pa30TBOPUOrO MUCTEIITBA 3 MaTEPiaIbHUMU
HOCISIMH, B SIKMX BOHH BT1JICHI, YHIKaJbHICTh TAKHX TBOPIB (BOHH MOXYTh

! Perenbcbeprep ®. Obuiee yuenne o npase / O. Perenpcbeprep. - M., 1897. - C. 292.
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ICHYBAaTH JIUILE B OAHOMY OPUTiHAIBHOMY IPUMIPHUKY) OOCSTH (PaKTHIHHX
JIW 110J10 3MIIMCHEHHS CBOTO MPaBa BJIACHUKOM MaTepiajibHOTO HOCIS Ta
MaifHOBOTO MpaBa aBTOpa Ha MyOIIYHUI MOKa3 TBOPY MEPETHHAIOTHCS, 1110
MPU3BOJIUTH JI0 HEMOKIIMBOCTI CITUTLHOTO 3/1IHCHEHHST BCiX IIUX MPAaB Y TIOB-
HOMY 00ca3i. Bupimmtu Taky nmpobieMy MoXHa, TPUMIpOM, IIUIIXOM 3a-
KPITUICHHS Y BIAMMOBIAHOMY AOTOBOPi TOTO, IO BJIACHUK MOJOTHA
3000B’s3aHUI TIepeaBaTH HOTO aBTOPOBI TBOPY 00PA30TBOPIOTO MUCTEIITBA
JUTS peasizallii OcTaHHIM CBOTO TpaBa Ha MyOIIiYHY JeMOHCTPAIIif0 TBOPY.
Tomi MoxxHa Oyi10 6 TOBOPUTH PO BiJCYTHICTP K031l MpaB i KOHCTATyBaTh
HasBHICTh JIOTOBIpHUX 0OMEXXEHb IIpaBa BIACHOCTI.

I3 HaBepeHUX MPUKITAMIB i BUSHAYEHB KOJNI3ii IpaB CIiaye, 10 BOHA
NPOSABIISIETHCSI TOM1, KOJIM 00M/IBa MpaBa nepeOyBaloTh Ha cTaAil peaizarii.
JlilicHo, nuilie 32 TAKUX YMOB MOXHA CIIOCTEPIraTh HEMOMCIUGICIb napa-
JNeIbHO20 30IUCHEHHA 6CIX UWUX NPAB Yy NOGHOMY 00ca3i: chepr MOKITHBOT
MOBE/IIHKM YIIOBHOBAYXEHUX 0C10, sIKi BU3HAYAKOTHCS 11 BUIOM 1 MipO0O, Ha-
KJIaJIal0ThCsl OJJHA HA OJIHY MTOBHICTIO YH YaCTKOBO, 1110 PU3BOJIUTH JI0 30010
B MEXaHi3Mi peaizallii 000X 91 OHOTO 3 BiIITOBITHUX IUBUIHHHUX ITIPAB.

HemoxuBicTh mapanenasHOoi pealti3allii MUBIIFHUX MPaB y TOBHOMY
00cs131 30BHI BUSBISIETHCSA Tak: 1) KOKHE 3 KONI3YIOUHX TPaB pPeallizy€eThes
JIUIIIe YaCTKOBO; 2) ONIHE MPaBO 3IIHCHIOETHCS B IIOBHOMY 00Cs3i, a iHIIIe
yepes 1e — JIUIIEe YACTKOBO; 3) OJ[HE 3 MIPaB 3[iHCHIOETHCS B TIOBHOMY 00-
cs131 (TIpaBo TpUBaJoi peaisailii), a iHIIIE Yepes 1ie B3araii He MOXKe 3J1iii-
CHUTHCS 200 SKIIO OJHE 3 MpaB Oyjie 3iiICHEHO B MOBHOMY 00csi3i (IIpaBo
OJTHOKPATHOI peaJizallii), To Apyre MPUIUHATH CBOE ICHYBaHHSI.

YTiM BCi OKpecIieH1 CUTyallii minaaarTh mij oaHy GOpMYIy: 30iliCHeH-
H3l 6)0b-8K020 00HO20 3 NPAB Y NOGHOMY 00CS3I NePEeuKO0I’Cac NOGHICIO
YU YaCmKOB0 30IUCHEHHIO THU020 (THUUX) ADO BUKIUKAE 11020 NPUNUHEHHSL.
Came i3 miei hopMynu 1 ¢iix BUXOTUTH IIPH BUPIMICHH] MTUTAHHS PO KOJTi-
3110 TUX 9M iHIHMX paB. OTke, He0OX1THO YSIBUTH, IO OIHE i3 MpaB 31il-
CHIOETHCS (TIpaBO TPHBAIIOT peatizarlil) 9u 3MiHCcCHIITOCS (TIpaBoO OQHOKPAT-
HOI peasi3allii) y moBHOMY 00cCs3i, 1 MPOCITiIKyBaTH, IO BigOyneTbes 3a
TaKUX YMOB 3 1HIITUM IPaBOM (TIpaBamH).

[IpaBo ciij BBaKaTH TaKUM, IO 3IIMCHIOETHCS B IOBHOMY 00CsI31, SKIIO
OIIOCEPEIKOBAaHUI HIM i1HTEpEC MOBHICTIO 32/I0BOJIBHAEThHCS. HaBmakw, i
NOBHOI0 HEMOJICIUGICHIIO 3IICHEHHS TIpaBa HEOOXiTHO PO3YMITH CUTYAIIIIO,
3a sIKOi mpaBo HEe MOXKe OyTH 3IiHCHEHO B3araji. [HIuMu ciioBamu, Mae
Miclle IOBHE HE3aJ0BOJICHHS IHTEPECY, OMOCEPEIKOBAHOTO [IM MPABOM.

[IpukamoM, Ko 31CHEHHS B TIOBHOMY 00Cs31 OJHOT'O 3 IpaB IMOB-
HICTIO MEPEIIKOIKAE 3MIHCHEHHIO 1HIIIOT0, MOXKe OyTH CUTYyaIlis, KOJU
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BJIACHUK YKJIaJa€ AOTOBIp OpeHAM HaJexXHOoi HoMy pedi, a opeHaap
3000B’I3y€THCS] KOHCEHCYaJILHUM JIOTOBOPOM KYMIiBIi-IIPONaxy wiel camoi
pedi 3 TpeTboto 0co00r0. BUX0MuTh, 1110 OpeH101aBEIlh 3aTHIIAETHCS BIIAC-
HUKOM pedi, a Y TIOKYIII 32 JIOTOBOPOM iCHY€ 3000B’A3aIbHE MTPaBO —
1paBoO BUMOTH JI0 OpEHIaps Mpo mepeaady pedi'. BukoprcToByrodn HaBe-
JeHy BHIe GOpMyIy, OTPUMY€EMO: y pa3i 3/IHCHEHHS BJIaCHUKOM CBOTO
npaBa B TOBHOMY 00cs31 (3aJOBOJICHHS iHTepecy y 3a00pOHi BCIM TpeTiM
ocobam BTpy4atucs y chepy Moro abCoIFOTHOTO IIpaBa) MOKYIEelb B3arai
HE MOJKE pealli3yBaTi CBOTO IpaBa — IpaBa Ha nepeady Womy pedi (3a10-
BOJILHUTH CBili iHTepec y nepesadi pedi).

Ilo cTocyeThCs uacmkogoi Hemodcaueocmi 3MIACHEHHS TIpaBa yepe3
peasizariiro iHIIOro B IOBHOMY 00CsI31, TO BOHA MPU3BOUTH JI0 YaCTKOBOI'O
HE3aJI0BOJICHHS IHTEPECY, OMOCEPEAKOBAHOTO BiIIIOBIIHUM TTpaBoM. Taka
CHUTYaLisl MOKJIBA Y BUIAJKy BCTAHOBJICHHS KiIbKOX 3aCTaBHUX IPaB Ha
OJTHE ¥ Te caMe MaifHO, KOITM y pa3i pealtizaiiii IiX MpaB 3aCTaBHOTO MaifHa
BHCTa4ae JIJIsl TIOBHOTO 3a/I0BOJICHHSI BUMOT OJTHOTO 3aCTaBOEPKaTeIs
1 JIWIIIe 9acTKOBO — iHIOTO. TOOTO iHTEpEC MPYroro 3acTaBomepKaTEIs
B OTPUMaHHI 33/I0BOJICHHS 32 PaXyHOK 3aCTaBJICHOrO MaiiHa 3a/I0BOJIbHSI-
€THCS JIUILIE YACTKOBO.

Sk Oyro 3a3Ha4YCHO, 3/MIHCHEHHS OJTHOTO 3 TIPaB y TIOBHOMY 00CsI31 MOXKe
TIPU3BOAMTH 1 110 npunuueHHs inuio2o npasa. Tak, y HaBeIeHOMY TIPHUKIIa-
JTi TIpO KOJIi3i10 3000B’I3aIbHNX TIPaB — IpaB BUMAraTH IepelaHHs y Bllac-
HICTh 1HIWBIAyaJbHO-BU3HAYCHOI pedi, 3MIMCHEHHS CBOTO MpaBa OIHIEI0
0C000F0 TIPU3BOUTS JI0 IPUITUHEHHSI TIPaBa y JAPYToi, OCKUIHKH BiIMOBIIHO
10 4. 2 cT. 620 LUK xpeauTop Brpadae npaBo Ha BUTPeOyBaHHS y OOpKHUKA
pedi, BU3HAYCHO1 iHAMBIAyaIbHUMHU O3HAKaMH, Y pasi, SKIIO Il Pid BXKe
nepeiaHa TpeTid 0co0i y BIACHICTb.

BTim, He3Ba)karouu Ha Te, 110 KOJIi3is MPOSIBIIETHCS, KOJIH 00HIBa Ipa-
Ba nepeOyBaroTh y AMHAMIIl, BAHUKAE BOHA PaHIIIIe, a caMe: KOJIH y Pi3HUX
0ci0 ONMUHSIOTHCS Cy0’ €KTHBHI IMBIIBHI MTPaBa, IPH NapaieIbHOMY 3/ii-
CHEHHI SIKMX MOXXE CTaTHCS TaK, 110 00M/IBa BOHH HE 3MOXKYTh OyTH pealti-
30BaHUMH B IOBHOMY 00CSI31.

Jlo ToTo X MOXKE CTaTHCS TaK, 10 KOMi3is B3araii He mposiBUThes. [1pu-
MipOM, SIKIIO OJIEH i3 BOJOALIBIIIB MOTEHITIITHO KOJI3yIOYHX MpaB HE Ha-
MaraTUMeThCs iX 3MIHCHUTH.

BaxxnmBo 3BepHYTH yBary i Ha Te, [0 HEMOXKIIUBICTB 3/1ICHEHHS TTpa-
Ba 3aJICKUTH BiJl IHTEPECY, IKUH 0c00a HAMaraeThCs 3aI0BOJILHATH, peai-

! HesBakarouy Ha Te, 1[0 OPEeH/Ap JisB HeIpaBOMipHO (He MaB IIpaBa BigYy>KyBaTu
piy, IepenaHy oMY y KOPUCTYBaHH:), JOTOBIp He MO>KHA BBa)XaT! HIKYEMHUM, a BigTak
BiH € Ii/ICHIM, a OTKe, Y MOKYIILA iCHy€ IIpaBO BUMOTH IIPO TE€Pefady pedi y BIaCHICTb.
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3yI0YM CBOE MpaBo. YSABIMO, 110 KOXKEH i3 MOKYNUIB iHAUBiyanbHO-
BHU3HAUCHOT pevi, sSKa BCE I¢ 3aIMIIAEThCS Y POAABI, BIAUYKYE CBOE
paBO BUMOTH iHIIH 0c00i. be3yMOBHO, KOJKEH 13 TaKUX Bi4yKyBadiB
(cy0’€eKTiB OTEHIIIHHO KOMI3YIOUHX TIpaB) 3[iHCHIOE CBOE MPaBO Y CHOCIO
«PO3MOPSIHKCHHS, TIPOTE 32 TAKOTO 3AIHCHEHHS Y JKOIHOI 3 0CI0 HIIKUX
TIEPEITKO/] He BUHUKAE — X 1HTepeCcH 3a/I0BOJbHSAIOTHCS B TOBHOMY 00-
131, a OTIKe, KOJIi3isI MiXK iX TIpaBaMul HE TTPOSIBIISIETHC.

[IponoBxyroun aHaii3 SBUIIA KOJi3il IPaB, BAKIMBO 3BEPHYTH yBary
1IIe Ha OJIH ICTOTHUI MOMEHT: JJIsi BUSBJICHHS KOJi3ii HEOCTAaTHRO JIUIIIS
KOHCTaTyBaTH HEMOXJIMBICTB MMapaJielIbHOTO 3/iICHEHHS BiJIIIOBITHUX MIPaB
y MOBHOMY 00C$31, a i BaXJINBO BCTAHOBUTH HPUYUHHO-HACTIIOKOBUT
36'A30K Midic 30ilICHEHHAM (ROGHUM YU YACHKOBUM) C8020 NPABA OOHICEI0
0000010 | HemodcIusicmio (NOBHOIO YU UACMKOB010) 30IUCHEHHS C8020
npaea inui010 0c006010 abo npunuHenuam ybo2o npasa. He Bratouucey 10
po3msiLy mpoOIeMaTHKU MPUIHHHO-HACHIIKOBOTO 3B’ S3KY, SIKa JOCTAaTHBO
BHCBITJICHA HAa CTOPIHKAX CITEIIaIbHOT FOPUIUTHOI JTITepaTypH, 3a3HAIUMO
JIUIIIE, 10 B KOHTEKCTI KOJIi3i1 IMpaB, BiH MPOSBIIETHCS TAKUM YHHOM: 30iii-
CHeHHsl OY0b-5K020 00HO20 3 NPAB Y NOGHOMY 00CA3I NEPeUKodAHCAE NOG-
HICMIO YU YaCMKOBO 30ilICHEHHIO IHUWO020 (IHWUX) ab0 UKIUKAE 11020 NpU-
NUHEHHSL.

Hageneni Butiie MipKyBaHHS CITy>KaTh ITiJICTABOIO JIsl BUILICHHS O3HAK,
XapaKkTepHUX AJIs1 KOJi3ii cy0’eKTMBHUX LMBIIbHUX NpaB. Ha Hamr morsiz,
1 SIBUILC BU3HAYAETHCS TPhOMA BUPI3HAILHUMH O3HAKAMHU:

1) HasgBHICTH JBOX YM Oijiblllc UUBUIFHUX MPaB, SIKi HANEKATh PI3HUM
ocobawm;

2) HEMOXKJIMBICTD TIApaNIeIbHOT0 3IHCHEHHS BCIX LIUX IPaB Y IOBHOMY
00cs131;

3) IpUYMHHO-HACITKOBUN 3B’ SI30K MK HEMOXKJIUBICTIO 3MIIMCHEHHS
KO’KHOTO 3 BiZIOBITHUX TPaB y MOBHOMY 00csI3i: peaiizamis Oymab-sSKoTo
OITHOTO 3 HUX Y IMIOBHOMY 0OCsI31 TIEPEIIKOMKAE TTOBHICTIO/9aCTKOBO 3iii-
CHEHHIO 1HIIOTO (1HIITUX) Y1 MPU3BOAUTH JI0 HOTO PUITHHEHHS.

BpaxoByroun okpeciieHi 03HaKH, MOJKHA 3allPOIIOHYBATH Take BH3HA-
YeHHS KOJi3ii MpaB: 1€ Hemunosa npasosa cumyayis, AKa NPoseisemovcs
V HEMOJCTUBOCIE NAPATLENbHO20 30IHCHEHHSL 8 NOBHOMY 00CA31 CYO EKMUBHUX
YUBIIbHUX NPaAs, SKI HALedIcams PizHUM ocobam: peanizayis 6y0v-aK02o
00HO020 3 NPAB Yy NOBHOMY 00CSI31 NEPEUKOOICAE NOBHICIIO/YACTNKOBO 3011i-
CHEHHIO IHUL020 (THWUX) YU npU3600UMb 00 1020 NPUNUHEHHSL.

KpiMm Toro, nmpu BCTaHOBIEHHI 3MiCTy OYy/b-SKOTO MOHSITTS BaKJIHUBO
TaKOXX MPOaHATI3yBaTH HOTO y 3iCTABICHHI 3 IHIIMMHU CYyMIKHAMH KaTero-
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pistmu. OCKIIBKH 0OMEXEHICTh y 00cs131 CTaTTi He A03BOJIsIE BCeOIYHO HABECTH
MIpKyBaHHS TIPO CITIBBIAHOIICHHS KOJMi3il IpaB 3 yciMa HeOOXiAHUMH TOHSIT-
TSIMH, 3BEPHEMO YBary JIMIIE Ha Ti 3 HUX, MOPIBHSAHHS 3 SIKUMHU BHIA€THCS
HAMOUTBII 3HATYIIINM JUTS 3°sICYBaHHS CYTHOCTI JOCITIKYBaHOTO TTOHATTS. Lle
KaTeropii MmopymeHHs i 0OMEKeHHS Cy0’ €KTHBHMX IMBUILHHX TIPaB.

[Ipo nopyuenns onHiero 0co00K0 MpaBa IHIIOI JOBOAUTHCS TOBOPUTH
y TakuxX Bumaakax: 1) ocoba, MOpyUIyIOur MpaBo iHIIOI 0COOH, HisIKOTO
npaBa He Mae€; 2) HempaBoOMipHa MoBeiHKa ocobu de-ure siBisie o000
MpaBOMipHE MiSTHHA y 3B’S3KYy 3 HasIBHICTIO Y (JaKTHYHOTO TOPYIIHUKA
MIPaBOBCTAHOBIIOBAIILHOTO JOKYMEHTa (TTATE€HTY, CBIJOITBA TOIIO); 3) 0CO-
0a BUXOZMTH 32 MEXI1 CBOTO CY0’ €KTUBHOTO IMBITLHOTO MPaBa i THM CAMUM
MOPYIIYE MPaBo iHII0I 0co0u; 4) 0c00a BUXOIUTH 3a MEXI1 3IHCHEHHS
CBOTO cy0’€KTHBHOTO MpaBa i THM CaMHM IMOPYILIY€E MPaBo 1HIIOI 0coOu.
[IpoanamnizyemMo KOKHY 3 OKPECIICHUX CUTYyalliid OUIbII AeTalbHIIIE.

Y pasi BiACyTHOCTI B 0COOM TOTO YH IHIIOTO CY0’ €KTUBHOTO IIMBLIEHO-
TO TIpaBa BOHA € HEYIIOBHOBA)XEHOIO (HEYIIPABOMOYCHOIO). 3a TAKUX YMOB
CITiJI KOHCTATyBaTH, 10 0co0a mepebysae y crani Henpasa'. Hanpukiam, e
Mae Miclie, KoM BOHA Oe3MiICTaBHO KOPUCTYETHCS TyKOI0 3eMENTBbHOIO JTi-
JISTHKOIO, SIKY HEe3aKOHHO 3aiiHsia. [Ipu nbomy ocoba He BUKOHYE CBOTO
MAacUBHOTO 000B’ 3Ky — YTPUMYBATHUCSI BiJl BAMHEHHS Ail, SIKi MOPYIIYIOTh
qysxe abcooTHe npaso. Lle, y cBoro uepry, mpu3BOAMTH JI0 TOTO, 1110 BIac-
HUK HE MOJKE 3/T1iICHIOBATH CBOE MPaBO B TIOBHOMY 0OCS3i.

Bxkazane nmemio Haramye KoJTi3ito mpas, OHAK, 3BUYaliHO, HEeto He €. Takuit
BHUCHOBOK BHUILTMBAE 3 TOTO, IO KOJIi3isl BiIOYBa€ThCS 38 YMOBH HasBHOCTI
npaB y pi3HHUX 0ci0. Y HaoMy >k BHIAIKy KOPHCTYBAd HisIKOTO MIpaBa 1010
3eMeNbHOI IUITHKY He Mae (riepelyBae y cTaHi Hempasa). biblue Toro, BiH
HABIIAKU, Ma€ YTPUMYBATHCS Bijl OyIb-sIKHX ITOCATAaHb Ha Hef.

ITopymeHHs cy0’€KTHBHOTO ITUBUIBHOTO TIpaBa (PaKTHIHO MOXKE Bif-
OyBaTHCs 1 TOJII, KOJIM IOPYITHHK Ma€ PaBOBCTAHOBIIOBAIBHUH JOKYMEHT
(mareHt, cBigOUTBO TOII0). O HAK, JOTH OCTAHHINA € YNHHUM, [TOBEIIHKA,
110 BUIUIMBAE 3 HHOTO, 30BHI Ma€ I[JIKOM MPAaBOMIPHUN XapakTep 1 il He
MoxxHa 3a00poHsaTH. Oco0a, i npaBa npu HsoMy de-facto mopyryrorscs,
MOYKE JIMIIIE OCTIOPIOBATH HAsBHICTH MpaBa y BIAMOBITHOI 0COOH MIISIXOM
BU3HAHHS HEJIHCHUM BiIIOBITHOTO IOPHINIHOTO (DaKTy, Y 3B S3KY 3 IKUM
ocoba oTpUMy€ MPaBOBCTAHOBIIIOBAIBHIN TOKYMEHT. Bu3HaBmu oro He-
JICHUM, Cy[l THM CaMHM I10 CYTi JIIKBIy€ IOPUINYHUE (aKT, M030aBUTh
MOBEIIHKY 0COOM MPaBOBOI MMijIcTaBy. JIKIIIe micis bOro MOXKHA Oy/1e KOH-
CTaTyBarTH, IO 0c00a € HeyIPaBOMOYEHOIO.

! Tus.: Benos B.A. Ipaxpanckoe npaso: O6mias n Ocobennas qacti : yue6Huk / B. A. benos. —
M., 2003. - C. 388.
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3BepTalOYKCh JIO MPUKIAY, YABIMO, IO JIBi Pi3HI 0COOM MarOTh 0XO-
POHHI TOKYMEHTH (CBiONTBA) HA CXOXKI1 J0 CTYNEHs 3MilllyBaHHS TOPro-
BeJIbHI MapKH, B OCHOBI SIKMX TOTOXKHI ITO3HAYCHHSI. Y TAKOMY BUTIAJIKY, SIK
3a3Havyae B. M. KpmxkHa, BiJicyTHI paBOBi MijicTaBH JJIsl BACHOBKY PO
HEMPaBOMIpPHICTS JiHt ofHieT 3 0¢10. OCKUTBEKY IeprkaBa y 3B’ 3Ky 3 peecTpa-
III€I0 1HTENEeKTyaIbHUX 00’ €KTIB HaJana MOKIHUBICTh IX BUKOPUCTAHHS
BiJIMOBITHUM 0c00aM, TO 10 MOMEHTY BU3HAHHS OXOPOHHOTO JTOKYMEHTa
HEeAIMCHUM KOXKHA 3 HUX peali3ye HaJaHi il 3TiIHO 3 YNHHUM 3aKOHOIaB-
CTBOM ITOBHOBa)X€HHS. BinMmoBimHO, 6€3MTy3/10 CTaBUTH MATAHHS TIPO TI0-
PYIIEHHS TIpaB BIACHUKA paHille 3apeecTpoBaHOr0 00’ €KTa i 3a00pOHY
BUKOPHUCTAHHS Ii3HIIIE 3apEECTPOBAHOTO MMO3HAYCHHS, IOKM € YHHHUMHU
00H/1Ba OXOPOHHI TOKyMEHTH' .

OTiKe, 10 MOMEHTY BU3HAHHS OTHOTO 3 OXOPOHHHX JOKYMEHTIB He[ii-
CHHMM MO)KHA TOBOPUTH ITPO KOJTi3i10 TpaB 0ci0: KOKHA 3 TAKHX 0Ci0 HE MOXKe
3MIHCHATH CBOE MPABO B TOBHOMY 00CsI31 — 3a00pOHUTH 1HIIIIH BiAMOBIAHIN
0Cc001 BUKOPHCTAHHSI TOPrOBEIbHOT MapKu. BHXOIUTB, 110 KOKHE 3 MpaB
IHTEJIeKTyaIbHOI BIACHOCTI OJIOKY€E TpaBo 3a00POHU CTOCOBHO cebe.

Kpim Toro, ocoba, aitour Ha OCHOBI HAJIEKHOTO i Cy0’€KTUBHOTO ITH-
BIJILHOTO TIPaBa, HE TOBHHHA MEPEBUIIYBATH: 1) MEX IMpaBa, BCTAHOBICHUX
3aKOHOM Ta 2) MeX 3/IHCHEHHS CBOIX IUBIJILHHUX TIPaB.

[o-nepe, BUuMmaaxu, Kol 0co0a BUXOIUTH 32 MEXKi CBOTO Cy0’ €KTUBHOTO
npasa’, THM CaMHUM MPHU3BOASYH IO YACTKOBOT/TIOBHOI HEMOXKITMBOCTI 3/1iH-
CHEHHsI MpaBa iHIIIOK 0CO00k0, HE MOXKHA Ha3BaTH Koumiziero npas. Le mo-
SICHIOETBCS TUM, 1110, AK 3a3Hayae B. I1. [pubanoB, BUXiA 3a MeXi 3MiCTY
Cy0’€KTHBHOTO MpaBa He € HOoro 3A1MCHEHHSIM, OCKUIBKH IPH IOMY 0co0a
B)KE HE JIi€ K yIPaBOMOUCHHI cy0 eKT®. [HIIIMMU CJI0BaMHM, BHX1T 38 MEXi
Cy0’€KTHBHOTO IIMBUILHOTO MPaBa HE MOYKHA BBAXKATH 3[[1ICHEHHSM OCTaH-
HBOTO.

ITo-npyre, ynmpaBoModeHi 0co0H, Mit0UYM B MEXaxX HaJICKHHUX iM
Cy0’EKTUBHUX TIPaB, MOXYTb BCTYIIATH y B3AEMOIIO 3 IHIITIMH Cy0’ EKTaMH
[IUBITFHUX IPABOBITHOCHH, CBOIM BOJIEBHUSBICHHSIM BCTaHOBIIOIOUH IS
[IUX IHIIHUX Cy0’ €KTiB MeXi IIPaBOMipHOT OBETIHKH, TUM CaMHM 3BYKYIOUH

! KpwkHa B. CriiBBiIHOIIEHHS ITpaB Ha TOPTOBEIbHY MapKy Ta IIPOMUCIIOBII 3pa3oK
3a 3aKOHOZIaBCTBOM YKpainu / B. Kpwkna // Agsokarypa. — 2007. - Ne 17. - C. 5.

2 M1 HIOfi/Is1EMO MO3MUIIII0 THX HAyKOBIB, SAKi i Meiamu npasa po3yMilOTb BIaCTHU-
BiCTb IIpaBa B 06’€KTMBHOMY PO3YMiHHi; MeXi MOXYTb BCTAHOB/IIOBATICA JIMIIe HA PiBHi
3aKOHY i CTOCYIOTbCA BCiX BOTOAI/IBIIB BillIOBiTHOTO ITpaBa (HAIIPUKIIAJ], MOPa/IbHi 3acaiu
CYCII/IbCTBA, €KOJIOTIYHI BUMOTH i 3a60pOHN).

* Ipubanos B. I1. OcyuecTeHye u 3amuTa rpaxxaHcKux npas / B. I1. Tpubaxos — Vs,
2-e, crep. - M., 2001. - C. 102.
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ME3Ki BIaCHOI MPaBOMipHOI MOBEAIHKH (SIK MPAaBUIIO, THMYACOBO) — MEXi
3IificHeHHs cBoro TpaBa'. Take 0OMeKeHHST MOXKIIMBE, HAIIPUKIIA, KON
BJIACHWK BCTAHOBIIIOE CEPBITYTHE MPAaBO Ha HAIEKHY HOMY pid MO0 Ti€i
YH 1HIIOT 0COOH.

OnHak 1 obmedicerHss OQHOTO CyO’ €KTUBHOTO MPaBa iHIIMM TaKOX HE
TIPU3BOAUTH JI0 IOBHOI/9aCTKOBOT HEMOXKIIMBOCTI 3A1HCHEHHS IepIIoro. 3a
TaKUX YMOB JIMIIIC 3MIHIOIOTHCS MEXKi 3MIHCHEHHS ITpaBa, TKe 00OMEKy€EThCA.
[HImMMU cioBamu, TIpyU OOMEXEHHI TIpaBa Ma€e MicIe IpsMa 3aJeKHICTh
ME3K MTPaBOMipHOI MOBEAIHKM HOBOTO ITpaBOHA0YBaya Bijl MEX MPaBOMipHOT
TIOBEiHKH IIEPBHHHOTO PABOBOJIOIUIBLIS, SIKA BUPAXKAETHCS Y BTOPUHHOCTI
JPYTHX TpaB CTOCOBHO IEPIINX.

OTxe, y BHIAJIKY, KOJH BIACHUK BUXOIUTH 38 MEXi 3[1IICHEHHS CBOTO
npaBa BIACHOCTI 1 3aBa)ka€ BOJIOAUIBIEB] CEPBITYTHOTO TpaBa Horo 3aii-
CHIOBATH, TAKOX CJIiJI BECTH MOBY HE TIPO KOJIi3i10, a PO MOPYILICHHS Mpa-
Ba — IIOBE/IIHKA BJIACHUKA B TAKOMY BHIIQJIKy € TIPOTHIIPABHOIO, BiH BHU-
XOIMTUME 32 MEXI 3/1IHCHEHHS CBOTO Mpaga.

TakuM 4MHOM, 3 BULIEBUKIIAIECHOTO CIiy€, 1110, 32 3arajlbHUM MpaBH-
JIOM, CITiJI PO3PI3HATH TIOPYIICHHS 1 KOJNi3il0 MpaB, X04a BOHH 1 HE 3aBKIH
€ B3aEMOBHKJIIOUHIMH KaTeTOPisIMH (a came, KOJTH TTOBEIiHKa OHIET 3 0Ci0,
NpaBo SIKOT KOMI3Y€ 3 MPaBOM 1HINOI 0coOH, 0a3yeThCsl Ha MPABOBCTAHOB-
JOBATBHOMY JOKYMEHTI, IKUH BUJAHO (ITaTEHT, CBiJOITBO TOIIO) abo
YKJIaZeHO (ZO0TOBIp) 3 MOPYIICHHM MpaB (IHTEpeciB) OCTaHHBOI). Y CBOIO
gepry, 0OMEKSHHSI OTHOTO TIPaBa iHIITNM y OyIb-TKOMY BHITaIKy BHKJIIOUAE
HASBHICTH KOJII311 MXK BIATIOBITHUMH ITPABaMHU.

Haocranok gogamo, o npoTunpaBHa NoBeIiHKa MOXKe OyTH OB’ si3aHa
3 KOJI3I€10 MPaB TaKMM YHHOM, IO CIY)KHTHUME JIUIIC TPUINHOK BHHUK-
HEHHs Komi3ii. Tak, CITiBBIIACHUK, TIPOIAI0YH CBOIO YaCTKY Y TPaBi CHUTBHOI
BJIACHOCTI TPETiii 0co0i 0e3 mornepeHboT MPONO3HIIiT IHIITUM CITiBBIACHH-
KaM Ipua0aTH L0 YacTKy, i€ HEMPaBOMIpHO — MOPYLIY€E HMepeBaXkHi
IpaBa CIIBBIACHUKIB. Y pe3ynbTaTi bOro Y KOKHOTO 31 CIiBBJIACHUKIB
BHHUKAE MTPABO Ha IMePEBEICHHS Ha ceOe TIpaB i 000B’s13KiB oKy, OqHAK
3p03yM1iJI0, IO BCI Ii TpaBa HE MOXKYTh OYTH 3aJJOBOJICHUMH B TIOBHOMY
00cs31. OTKe, BUXOIUTB, 1110 MPOTUIIPaBHA OBEIHKA TPEThoi 0coOu (0HO-
TO 31 CIIIBBJIACHUKIB (TIPOAABIIS) CTaja MPUIMHOK BHHUKHEHHS KOJi3ii MiX

! Meswi 30iiicHenHsa npasa MOXYTb 3BY)KYBaTICsA He JIMIIE 3a BOJIEI0 CaMO] yITpaBoOMo-
4yeHoi 0co6u (LISIXOM yK/IaJleHHs JOTOBOPY), a I 32 paxyHOK BCTaHOBJIEHHAM 000B sI3KiB,
3a00POH CTOCOBHO KOHKPETHOI 0COOY Ha IificTaBi akTiB OpraHiB Jep)kaBHOI B/Iajiii, OpraHiB
Bnagu APK Ta opranis mMiclieBoro camoBpsiflyBaHHsA, HOTapiyca, a TAKOXK PillleHHs Cy/ly.
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MpaBaMu 1HIUX criBBiIacHUKIB. J{o peui, [IK He mae BiqnoBili Ha MUTaHHS
npo Te, IKOMY 3 HUX Mae OyTH HaJlaHa repenara.

ToMy mepcrneKTHBHUM I0JI0 TIOAATBIIOTO JTOCIiPKEHHS SIBUILA KOJTi-
311 MpaB BUJAETHCS aHalli3 coco0iB (MexaHi3MiB) 11 po3B’si3aHHs. Y KOH-
TEKCTi X 3asiBICHOT TPOOJIEMAaTHKH 3ayBaXKMUMO JIUIIE Ha T€, MO (aKT
HasSBHOCTI KOJIi3ii MK TIpaBaMU HE 3aJIeKHUTh Bif il BUPINMICHOCTI Ha 3a-
KOHOJJaBIOMY PiBHI, X04a 3 TEOPETUUYHHUX IMMOJOKEHb 1HO/1 BUILINBAE
MPOTHIICKHUN BUCHOBOK'. Ha Haimry sk 1ymMKy, KOMi3i1 MOXKIIMBO JIHIIE
kinacu(ikyBaTH Ha Taki, 0 BUpiNIeHI 3aKOHOAABYO, 1 Taki, cocid
pO3B’s3aHHS SKUX Y 3aKOHOAABCTBI He nepeadadeHnit. Hampukman, kodi-
3is MpaB KPEAUTOPIB I YaC KOHKYPCHOTO MPOBAKCHHS J10JIAETHCA
y c10ci0 BCTAaHOBJICHHS YEPTOBOCTI 3aJ]0BOJICHHS BUMOT KPEIUTOPIB, a B
paMKax OfiHi€i uepru Ji€ Bke nponopuiiHuil cnocid po3B’si3aHHS KOJi3ii.
VY Tol ke yac i3 3aKOHO/IaBCTBa, HANMPHUKJIA/l, HE CIIYE, IK MA€ BUPIIIY-
BaTHUCS KOJI3is MiXkK MMpaBaMU KPEIUTOPIB CIAJKOAABIISI 32 OOpPraMH, 1110
BUHUKIIM 32 YacC HOro )UTTS, KOJIU PO3MIPY CIIaJKOBOI MacH HE BUCTAYAE
JUTS 337I0BOJICHHS] BUMOT yCiX KPEIUTOPIB.

! TuB., Hanp.: SHLUKIONepYeckuit cnosapb / mox pex. K. K. Apcenbesa, O. O. Iletpy-
mesckoro. — CII6., 1895. - T. XV A. - C. 705.
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