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YK 343.23:502 H. Hemeca, 3506yBad IHCTUTYTy BUBYCHHS
npo6inem snounnHocTi HATIpH Vkpainn

KpuminanbHO-IpaBoBa XapaKTepuCTNKa Cy6’eKTa
MOPYLIeHHS IPAaBUI OXOPOHU 260 BUKOPUCTAHHS HAJP
(ct. 240 KK Ykpaiun)

OnHuM 3 000B’SI3KOBUX €JIEMEHTIB CKIIaJly 3JI0YMHY, O€3 SIKOTO HEMOX-
JIMBa KpUMiHaJIbHA BiNOBIAAIBHICTE, € Cy0’€KT 31104KHY. Lle TBepmKeHHs
CBOTOJIHI € YCTaJCHUM Y BITUM3HSHIN Hayll KpUMiHAJIBHOTO TIpaBa, 1o,
OJIHAK, HE 03HaYa€ BiJICYyTHOCTI pobieM y jaHomy nuTanHi. [ToB’s3aHo e
HepI 3a BCE 3 TUM, 1[0, HE3BAKAIOUN HAa NPUAIJICHHS JOCTaTHBOI yBaru
HAyKOBIIIB JIOCITIPKEHHIO Cy0’€KTa 3JI04MHY (3HAUHUI BHECOK Y PO3POOKY
3araJIbHOTEOPETHUYHHUX MOJIOKEHb PO Hboro 3pobunu B. 1. Bopucos,
C. B. I'aBpum, O. 1. Kopo6ees, P. I. Mixees, B. C. Opinos, B. . [1aBioB,
B. 4. Tauiii, B. B. Yerumenko Ta iH.), HOro i JoTenep He MOYKHA BU3HATH
JIOCKOHAJIO BUBUEHUM, 1110 3yMOBJICHO HE JIMIIE HasBHICTIO y KpuMiHaib-
HOoMYy Komekci Yikpainu 2001 p. (mani — KK) meBHHX HOBEI, IO CTOCYIOTh-
cst cy0’€KTa 3JI04MHY, a i THM, [II0 YUMAJIO TINTaHb, OB’ SI3aHUX 13 HUM, 5K
1 paHimle, 3aMMIIAI0TECS TUCKyciitHuMU. Lle cTocyeThes, 30kpema, BU3Ha-
YeHHS 3MICTY O3HaK Cy0’€KTa 3JI0YMHY, HOTO MicLsl y CKJIaji 310YMHY, BU-
3HAHHS Cy0’€KTOM 3JI0YMHY IOPHIUYHUX 0ci0 Tomo. He MeHII cKitajHuMu
€ 11 OKpeMi acIeKTH MPaKTUYHOTO 3aCTOCYBAaHHS MOJIOKEHb MPO Cy0’eKTa
3JI0YMHY CTOCOBHO KOHKPETHHX KPUMIHAJIBHO KapaHWX JisHb, Y TaHOMY
pa3i — CTOCOBHO MOPYIICHHS MPAaBUII OXOPOHU 200 BUKOPHCTAHHS HAJIP
(ct. 240 KK), 1m0 miakpecitoe akTyalbHICTh PO3IIISAyBaHOTO TIUTAHHS Ta
HEOOX1IHICTh HOro MoAanbioi HayKoBOi pO3pOOKH 1 BAOCKOHATICHHS.

MerToto 1i€i cTaTTi € TorHOIeHa XapaKTepUCTHKA O3HAK CYO’ €KTa 3I10-
4uHy, nepeadadeHoro ct. 240 KK, gociipkeHHs MTUTaHHS PO JOIIBHICTh
BCTaHOBJICHHSI KPUMiHAJIBHOI BiJIMOBINaTbHOCTI OPUANYHUX OCIO 32 BUH-
HEHHSI [IbOTO 3JIOYMHY Ta 3aCTOCYBAHHS TOHSTTS «CIIEIialibHA OCY/IHICTHY,
a TaKoXX HaJaHHS MPOTO3ULIH 00 MOAATBIIOr0 BIOCKOHAICHHS KPUMi-
HaJIHHO-TIPABOBUX MIPHITHCIB, SIKi CTOCYIOTHCS Cy0’ €KTa IMMOPYIICHHS TPaBUT
OXOPOHH 200 BUKOPUCTAHHS HAJIP.

VY Teopii KpUMIHATLHOTO TIPaBa Ta B YMHHOMY 3aKOHOIABCTBi (4. 1 cT. 18
KK) cy0’eKT 37109MHY BH3HAYAETHCS SIK (Di3UIHA OCyIHA 0c00a, sIKa BINHUIIA
3JI0YHH Y BiIli, 3 sikoro BiamoigHo 10 KK Moke HacTaBaty KpuMiHaJIbHA Bil-
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MIOBITATIBHICTh. AHAJI3 HABEACHOTO BU3HAYCHHS JIO3BOJISIE BAOKPEMHTH Ti 3a-
TaJibHI 03HAKH, STKUM Ma€ BiAMOBIAATH CYy0 €KT OyIb-sIKOTO 3JI0YHHY, B TOMY
yrci i 3mounHy, nependadenoro ct. 240 KK. PoznstHemMo ix O11bIT ToKIIaHo.
Ilepwia o3naxa cyb’exma 3104UHY NOTA2AE 8 MOMY, WO HUM MOodice Oymiu
sU3HaHa auue Qizuuna ocooa, moomo noduna. KpuMiHaibHa BiAIOBIIaTb-
HICTh FOPUANYHUX 0Ci0 HAa CHOTOMHIIIHIN JeHh YMHHUM 3aKOHOJJABCTBOM
VYkpainn He niepeadaveHa, Xo4a IeBHi CIpoOH ii 3aIpoBaguTH BCE JK TaKH
saiticHioBaucs. [1po 11e cBiguuTh, 30KkpemMa, 3akoH Ykpainu «IIpo BiAmosi-
JaNbHICTh IOPUIUYHHX 0Ci0 3a KOPYMLiiiHI MpaBomopyIeHHs» Bix 11 deps-
Hs 2009 p., sxwuii, Oyayun BBeneHuM y fito 1 ciuns 2011 p., Bxe 5 ciuns
IIHOTO POKY BTPATHB CBOIO YMHHICTH Ha TijicTaBi 3akoHy Ykpaian «IIpo Bu-
3HAHHS TAKUMH, 110 BTPATHIM YAHHICTD, JISIKUX 3aKOHIB YKpaiHU 1070
3anobiranHs Ta npotuaii kopymuii» Big 21 rpyaus 2010 p. Lieit HopmarusHo-
MIPaBOBUi akT, (hOpPMAILHO MPOMISIBIIN YOTHPH JHi, Tepe10adaB BUIN I10-
PYIIICHB, 32 SKi FOPUIATHI 0COOM MOTIIH MPUTATATHCS 10 FOPUIMIHOI BiIITO-
BIZIAJILHOCTI, 1 BUJIU CTSTHEHD, SIKI 10 HUX MOIJIA 3aCTOCOBYBAaTUCS. AJle 11e
pas3 HaroJ0CKMOo, IO i B IIbOMY 3aKOH1 He OyJI0 BKa3iBKH came Ha KpUMiHaIIb-
HY BIIMOBITaBHICTH FOPUAMIHAX OCI0, IO HABITh 32 TAKUX YMOB J03BOJISLIO
TIIYMaIUTH HOTO ITOJIOKCHHS Ha KOPUCTH BIIOUTOI y HHU3II CTaTeH YHMHHOTO
KK mo3utiii rpo Te, 1110 cy0’ €KTOM 3JI04MHY MO)Ke OyTH juIie GizuuHa ocoda
(rpomansiau Ykpainu, iHo3eMLi Ta ocobu 6e3 rpomasHeTsa). FOpuanuni x
0Cco0M MOXKYTh OyTH Cy0’€KTaMU 1HIINX BHUIIB FOPUINIHOI BiATIOBIIaTBHOC-
Ti, MIEpeIyCiM MUBILIHHOI, TOCIIONAPCHKO-TTPABOBOT Ta aIMiHICTPATUBHOL.
[TpUHIIMTIOBICTH 3aKOHOAABYOT MO3HMIIIT Y JJAHOMY ITMTaHHI TUM HE MEHIII
HE 3HIMa€ aKTyaldbHOCTI 1iel mpobiaemMu y HaykoBHX Kojax. ChOrofHi y
CTeIliabHI JTiTeparypi BCE YaCTIIIe BUCIOBIIOIOTHCS TyMKH 3 TIPHBOIY
ITO3UTHBHOTO BUPIMICHHS TUTAHHS PO JOIUIBHICTS BBEACHHSI KPUMIiHAIb-
HOT BIIMOBIAAILHOCTI FOPUIUYHUX OCI0, 30KpeMa 3a 3JI0YHUHH MPOTH JOB-
kiyuit. OQHUM 3 OCHOBHHMX apTyMEHTIB Ha KOPHUCTh OCTaHHBOI1 BHCTYIIAE
MOCHJIaHHS Ha JIOCBiA 3apyOikHUX KpaiH (30kpeMa, Benukoi Bpuranii,
CHIA, ®panmii, Hizepmanmis Ta iH.), SKi, 32 TBEPHKESHHAM TPUXAITHHUKIB
wiei mo3uii (E. M. XKesmakos, B. K. Martsiituyk, A. B. Haymos'), Bure-

! lus.: JKesmakoB 3. K Bonpocy 06 0TBETCTBEHHOCTH I0PMANIECKIX JIUII 32 COBEP-
HIeHMe 3KOJOTUYECKUX nmpecTymnennit / . JKesnakos // Yronosnoe mpaso. — 2002. -
Ne 1. - C. 10-13; Martsiitayk B. K. KpuminanbHO-TIpaBoBa 0XOpOHa HABKOMMITHBOTO TIPY-
ponmHoro cepenoBuila (KpUMMiHaIbHO-IIPABOBE Ta KPUMIHOJIOTiUHE HOCTIXKEHHSI) : MOHO-
rpadis / B. K. Marsiituyk. - K. : Asumyrt-Ykpaina, 2005. - C. 270; Haymos A. B. Poccmiickoe
YrO/I0BHOE 1IpaBo : Kypc mekuuii : B 3 T. T. 1 : O6mias yactb / A. B. HaymoB. - 4-e 3., nepe-
pab. u gom. — M. : Bonrepc Kiysep, 2007. - C. 346.
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peIKaloTh Hac SIK Yy PO3yMiHHI €KOJIOTi4HOI poONIeMu B IIJIOMY, TaK iy
crocobax pearyBaHHs Ha Hel. [Ipu IboMy OCHOBHHIA aKIIEHT pOOUTHCS Ha
Te, 1110 IIKO/A, SIKa CIPUYMHSETHCS JOBKUIIIO AISUTbHICTIO FOPUIUYHOT 0CO-
0w, 3HaYHO MEPEBHUIILYE IIKOAY, sIKa MOXKE OyTH 3aIl0AisIHA OKPEMOIO (i3nd-
HOIO 0C000I0, @ TOMY 1 KpUMIHAJIBHO-TTPABOBI CAHKIII{, SIKi 3aCTOCOBYIOTHCS
JI0 FOPUAMYHUX 0Ci0 3a 3TOYMHH MPOTH TOBKIIISA, € OLTBII €PEeKTUBHIMH,
OCKIJIbKH BOHH, Ha BIZIMiHY Bifl IIOKapaHb, 0 3aCTOCOBYIOTHCS 10 (Di3UUHIX
0ci0, 31aTHI 3pOOUTH EKOHOMIYHO HEBHT1THUM 3aiHSITTS €KOJIOTTIHO TITKiI-
JIMBOIO JiSUTBHICTIO JUIS BCiX MPAI[iBHUKIB BIJIOBITHOTO ITiIIPUEMCTBA, &
HE JIMIIE JUIs HOTO BIACHHMKA 1 KEPIBHOTO MEpCOHATY'.

He 3anepedyrourt mpoTH Cy/PKEHHS TIPO MacITaOu Ti€l MIKOJH, sSKa 3a-
BIA€THCS HABKOIMIIHBOMY MPHUPOJHOMY CEPENOBHILY caMe TisIbHICTIO
IOPUIAUYHHUX 0Ci0, Y TOM K€ 4ac He BBAXKAEMO 3a JIOIUIBHE MiJATPUMATH
BHCJIOBJICHY Te3y IPO Te, [0 CAHKIIii, K1 3aCTOCOBYIOTHCS 10 IOPUANIHIX
0ci0 y Mexax agMiHICTpaTHBHOTO, IUBLIHHOTO Ta TOCTIONAPCHKOTO 3aKOHO-
JaBCTBA, € HEAaJCKBATHUMHU PO3MIpy CIPUUYMHEHOI HUMHU MIKOAH. Tak, Ha-
npuKia, 3akoHoM Ykpainu «[Ipo 0XopoHy HABKOJMIIHBEOTO MPUPOITHOTO
cepeloBUIIa» Ta mocTtaHoBoto BepxoBHoi Pamu Ykpainu Big 29 ®oOBTHS
1992 p. nependadeHu MOPSAI0K OOMEKCHHS, THMYACOBOI 3a00pOHH (3yTIH-
HEHHS) YU IPUITUHEHHS TiSUTbHOCTI MiAPHUEMCTB, YCTaHOB, OpraHizalii i
00’€eKTiB y pa3i MOpyLIEHHs] HUIMU 3aKOHOJABCTBA PO OXOPOHY HaBKOJIUILI-
HBOT'O IPUPOAHOTO cepenoBuia. KpiM Toro, 3aKkoHOJaBCTBOM BCTaHOBJICHA
TaKOXX MOYKJIUBICTh HaKJIaZCHHs ITpadiB HAa FOPUAUNIHHUX OCIO 3a BiIOBII-
Hi [TOpYIIeHHS. 3 IbOTO BUILINBAE, 110 OUTBIIICTD 13 TUX BU/IIB CAHKIIIH, SKi
nepenOadeHi st FOPUIMYHMX 0C10 KpUMiHATEHIMH KOJIEKCAMH 3apyOiKHIX
KpaiH, 3aKOHOJAaBCTBOM YKpaiHM HAKJIAMAIOTHCS y IIMBUTBHOMY YW aMiHi-
CTPaTUBHOMY MOPSAKY, IO POOUTH CYMHIBHOIO JIOIUTBHICTS X JTyOIItOBaH-
Ha y KK Vkpainu.

He moxHa HE 3ynMMHUTHUCS Y JTaHOMY KOHTEKCTi i Ha MATaHHI CHiBBi-
HOIIIEHHS KpUMIHAIBHOT BiJIOB1IaIHbHOCTI FOPUIUYHUX 0Ci0 13 KITaCHYHH-
MU IPUHLIUANAMHA KPUMiHAJIBHOTO MpaBa — iHJUBIyalbHOI Ta BUHHOT
BiNOBiNaIbHOCTI. HemopymHiCTh 1 MpiopUTET WX MPUHIIMIIB HABPST U1
MOXKe 30epiraTucs mMpyu KpUMiHATIbHINA BiATOBIAIEHOCTI IOPHINIHAX OCi0,
a/IkKe BOHHM TiCHO TOB’A3aHi 3 IHIIMMH IPUHIUIAMH 1 pi3HUMHU IHCTUTYTaMHU
KPUMIHAJIBHOTO TpaBa (HampHUKIaa, IHCTUTYTOM KPUMiHAJIHHOI BiAIOBI-
JABHOCTI, IIOKapaHHs, CIiBy4acTi, HEOOXiTHOT 000pPOHU, KpaiftHbOT HEOO-

! Mus.: Haymos A. B. Poccuiickoe yromoBHOe mpaBo : Kypc aexuuii: B 3 1. T. 1 : O6mas
vactb / A. B. HaymoB. — 4-e u3z., nepepab. u gom. — M. : Boarepc Kiysep, 2007. - C. 346.
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XiHOCTI Ta iH.), SIKI TPAAUIIAHO PO3POOIIAIUCS 1 BAOCKOHATIOBAIIUCS
BiJITIOBIJTHO JIO TIOJIOXKEHB, IO Cy0’€KTOM 3JI0YMHY MOXe OyTH TiabKu (i-
3W4HAa OcyHa ocobal.

3 oIy Ha I BBa)KA€MO, IO HA ChOTOAHINIHINA JACHb MPOIMO3HIIis
BCTAHOBJICHHSI KPUMIHAJIBHOI BiJIIIOBIIAJIBHOCTI IOPUANYHUX 0Ci0 3a
BUYMHEHHS 3JI0YMHIB MPOTH HABKOJIHUIIHBOTO MPHPOJHOTO CEPeIOBHIIA
HE Mae€ JOCTaTHIX mifmcTaB. Lle MOsSCHIOETBCSA THM, IO, IO-TIEPINE, 3a-
0OpoHa JisSITFHOCTI TOTO UM 1HIIOTO MiANPUEMCTBA, KOH(DicKaIlis MaiiHa
a00 HakJaJeHHs WTpadiB HE € MEePeNIKOJOI0 JIJIsl BUNHEHHS 3JI0UYHHIB
MPOTH JOBKIISI, OCKITBKH 3aMiCTh OJJHOTO MOX€e OyTH CTBOpEHE iHIIIE
TakKe came IiJIPUEMCTBO, a TT0-APYTe, IPUUHATTS PillleHb, IO TPU3BO-
JIATh J10 CYCIIJIbHO HEOS3MEUHHX JisTHb, IEPEBAKHO BUXOUTh BiJ KOH-
KpeTHHUX 0cib, a ToMy iHII 0cO0M, HAIPUKJIIA, IEPECiuHi MpaliBHUKH,
SIKI HEe MarOTh BiJHOIICHHS JI0 TaKUX PIllIeHb, aje PyKaMU SKHX came i
BUMHSIIOTHCS TaKi 3JI0YMHU, HE TOBUHHI 3a3HaBaTH HETaTUBHUX HACIi[-
KiB JisUTbHOCTI OKpeMuX 0¢i0. J[o TOro sk MpUTATHEHHS 10 BiIIOBIIaJb-
HOCTI1 IOpUANYHOT 0c00H, a HE KOHKPETHUX MOPYIIHUKIB, 3 OTHOTO OOKY,
MO’KE€ IPU3BECTH 10 YHUKHEHHS! HOUMH KPHUMIiHAJIbHOI BiIIOBIIaTBHOCTI,
a 3 Ipyroro 60Ky — SKIIO BOHU BCE K TaKW OyAyTh MPUTATHYTI A0 KpHU-
MiHaJbHOT BiIMOBIIaTBLHOCTI, MPU3BE/E J0 MOPYLICHHS OJHOTO 3 QyH-
JaMEHTAJIbHUX KOHCTUTYIIHHUX TPUHIIMIIIB PO Te, 0 0c00a HE MOXKe
OyTH ABiYi MPUTATHYTA IO BiJIIIOBITAIBHOCTI OJJHOTO BUIY 32 T€ came
nopymeHHs. He Mo)kHa HE BIIMITUTH 1 TOH (DaKT, IO 3aKOHOIABCTBOM
VYkpainu nependaueHa MOXKIUBICTh NPUTATHEHHS IOPUAMYHUX 0Ci0 10
IHIUX BUIB FOPUAUMYHOI BIIMOBIAAIBHOCTI, SIKi € HE MEHII ¢()eKTHUBHU-
MU Ta CyBOPUMHU, HiXK KPUMiHAIBHO-TIPaBoOBi caHKIIii. [{e qo3Bomsie midTn
BHCHOBKY, ITI0 Cy0’ €KTOM 3JIOYMHHOTO TMOPYIIIEHHS IIPaBUI OXOPOHHU a00
BUKOPHCTaHHS HaJp Moxke OyTH snuie ¢izuuna ocoba. llo crocyerbes
IOPUANYHUX 0Ci0, BiJ iMeHI a00 B iHTepecax SKMX BUNHAETHCA iX CIyK-
0oBUMH 0co0aMu MaHWH 3JI0YMH, TO BOHU MOXYTh OYyTH BU3HAHI
Ccy0’€KTaMU IOPUIUYHOI BiAMOBIAATBHOCTI IHIMUX BUIIB — IIHBIIBHOI,
rocrnoaapchKo-mpaBoBoi, ajMidicTpaTuBHoi. e oJHaK HEe MOBUHHO

! Nus.: [TaBnos B. I. Cy6pext npectymnenus / B. I. ITaBmos. — CII6. : Opup. uentp
ITpecc, 2001. - C. 265, 267-268; Tauuit B. 5. Hay4uHoe o6ecriedeHne myTeil IpOTUBO/ECTBIS
koppymnuun B Ykpanse / B. f. Tanuiz, B. V. Bopucos // Ipomajicbka ekcriepTi3a. AKTyamb-
Hi mpo6emu 60poTbby 3 Kopymuieo B Ykpaini. — K., 2004. - Bum. 4. - C. 47; IIpaBoBa
cucrema YKpainm: icropis, cTaH Ta nepcnektusy : y 5 1. T. 5 : KpumMinanbHo-1ipaBoBi Haykm.
AxTyanbHi mpobneMu 60poThOM 3i 3104MHHICTIO B YKpaiHi / 3a 3ar. pex. B. B. Cramnca. —
X. : TIpaBo, 2008. - C. 236-237.
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CTaTH MPUYHMHOIO 3yTMHEHHS [T0/1aJIbIIOT0 BUBYCHHS [LOTO MUTAHHS Ha
JIOKTPUHAIIEHOMY PiBHI.

Jpy2010 0606 ’513k06010 03HAKOI0 CYO '€KMA 3N0HUHY € OCYOHICMb, MOO-
mo 30amuicme 0cobu ismu 6UHHO i pe2yniosamu c8010 NOBEJIHKY, 00upa-
104y Mol yu IHwuil eapianm coyianvHo 3Hauyuoi nosedinku. BinmoBimgHo
1o 4. 1 ct. 19 KK ocymHOI0 BU3HAEThCS 0c00a, SKA IMiJ1 YaC BYNHEHHS Ii-
sHHSA, iependadenoro KK, morma ycpimomiioBatu cBoi il (0e3misTEHICTB)
i KepyBaru HUMU. Take BU3HAUCHHsI JO3BOJISIE BHOKPEMHTH JIBA KpUTEPil
ocymHOCTI: 1) FOpUAMYHUI — 3[IaTHICTh 0COOH YCBIIOMITIOBATH (haKTHUHI
03HAKH CBOTO JIISTHHS Ta HOTO CyCIIbHY He0e3IeUHICTh, 8 TAKOXK KepyBaTh
HUM Ta 2) MEJUYHHI — TICHXi4HE 310pOB’sl 0COOM Ha Yac BUYMHEHHS 3710~
guHy. Oco0a, sKa 1M1 9ac BYNHEHHS CYCIIUTFHO HeOE3MeUHOTO isTHHS, TT1e-
pendauenoro KK, He Morna ycBigomintoBatu cBoi Aii (0e3aissIbHICTB) abo
KepyBaTH HUMH BHACIIZOK XPOHIYHOTO NCUXIYHOI'O 3aXBOPIOBAHHS, THM-
4acoBOT0 PO3Jaly NCHXI4HOT AISTBHOCTI, HEOYMCTBa 200 1HIIOTO XBOPO-
ONMBOTO CTaHY ICUXIKU, BU3HAETHCS HEOCYTHOIO 1 HE M IATae KpUMiHAb-
HIM BIAMMOBIZAIBHOCTI.

AHaI3yI0YH OCYIHICTB SIK 03HAKY Cy0 €KTa 3JI0YMHY, HE MOKHA OMHU-
HYTH YBaroro i mpoOiieMy Tak 3BaHOI «CIIeIialbHOT OCYTHOCTI», sIKa TPajIu-
IHO PO3MISAAETHCS Y THX BUIAJIKAX, KOJIH 3JIOYUHH TIOB’S13aH1 3 TIOPY-
LICHHSIM IEBHUX MIPAaBUJI — OXOPOHHM Tpalli, TPAaHCIIOPTHHX TOLLIO. YIepIe
e nutanHs nocraBuB M. C. I'piHOepr CTOCOBHO THX CHTYyaIliil, 1110 BUHU-
KalOTb Y pe3y/bTaTi B3a€MOIii JIIOJMHY 1 TEXHIKH, KOJIM OCYyIHA Y TpaIuiili-
HOMY PO3YMiHHI ITHOTO CJIOBa 0c00a HE 34aTHA MPUHHSITH MPaBUILHE pi-
IICHHS Y CKJIa/IHIi BUpoOHMYil cutyanii'. ChOrosiHi Cy/IKEeHHs HayKOBIIIB
3 IPUBOJY HEOOXiTHOCTI BHOKPEMJICHHS CIIeIiajbHOI OCYTHOCTI PO3IiH-
JIMCS: OfIHI BYCHI MiATPUMYIOTH I1t0 mpono3utito (M. I IBanos?), iHmii K,
3okpema B. 1. Bopucos, 1. I. Kapneus, O. I. KopoOees, P. I. MixeeB, BBaxa-
IOTh 11 HEAOIIJILHO, OCUJIAIOYMCEH Ha T€, 10 caMi 110 co01 MOKJIMBI He-
raTUBHI AKOCTi 0coOu (mpodeciiiHa HENPUAATHICTh YU HEMiATOTOBICHICTh
0 pobotu) abo TUMYACOBI MCUXivHI cTaHu (po3ryOieHicTh cy0’eKTa,
SKHI OMMMHUBCS B €KCTpeMallbHil cuTyallii, a00 HepBOBO-TICHXIYHI Mepe-
BaHTaXXEHHS ), Ki 3yMOBWIH IPUIHATTS 0COO00 TTOMUAIIKOBOTO PillIEHHS,

! Tpunbepr M. C. IIpecTyrienus IpoTuB 00IIeCTBEHHOI 6e301acHOCT : y4eb. I10co-
6ue / M. C. Ipunbepr. — Ceppiosck : CBepAIoBCK. 0puf. nH-T, 1974. — C. 129.

2 VBanoB H. I. AHoMasIbHBIN CYyObeKT pecTynieHus. [Ipo6ieMs! yToI0BHOI OTBET-
CTBEeHHOCTH : yueb. mocobme / H. I. ViBaHoB. — M. : 3akon u npaso, IOHITI, 1998. -
C. 194-195.
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HE PIBHOLIIHHI 32 3MICTOM Ta COLiaTbHO-IOPUANYHOIO CYTHICTIO IIPABOBUM
KaTeToPisiM «OCYITHOCTI» Ta «HEOCYTHOCTI», iX ()yHKIIOHAIIEHOMY TIpHU3HA-
YEHHIO Y KPUMiHAJIBHOMY ITpaBi'.

[IuranHs cremialbHOT OCYAHOCTI 3a3BHUYal JTOCTIIKYETHCS y MeXax
CHeLialbHOrO cy0’eKTa 3704KHY, podecis ado AisUTBHICTD SIKOTO CIIONY-
YeHa i3 HeoOX1JHICTIO BUTPUMYBATH 3HAYHI IICHXOEMOIIIHHI Ta HEPBOBI
HaBaHTaxkeHHsI. [1lo cTrocyeThest cy0’exTa 3110unHy, iepeadadeHoro ct. 240
KK, 1o, HE3Ba)karoum Ha Te, 10 3HaYHA KUTbKICTh BUJIIB KOPUCTYBAHHS HaJl-
pamu CympoBOIKYEThCs (HI3MYHUMU Ta HEPBOBO-IICUXIYHUMH TI€PEBaHTAa-
JKEHHSIMH 0Ci10, 110 1X 3/1iICHIOI0TH, Ae(PIIUTOM Yacy IJIsl MOMTYKY MTPaBHIIhb-
HOTO DINICHHS, BEJIMKOK BiJMOBIIAJIBHICTIO TOILIO, BBEJICHHS MOHITTS
«crieniajgbHa OCYIHICTE» MIOAO Cy0’€KTIB I[LOTO 3JIOUMHY YABISETHCS HE-
JoLiTbHUM. [{e 3yMOBITIOETHCSI THM, 1110 11SH 3JI0YMH HE OB’ si3aHui Oe3110-
CepenHbO 31 3ailicHeHHsIM TpodeciitHoi a00 BUPOOHUYOI JisITFHOCTI, @ TOMY
Moke OyTH BUNHEHUH OyIb-KOI0 0c00010. A 1€ 03HaYae, 1110 HeMae HeoO-
X1THOCTI BKITIOYATH J0 MIOHSTTS OCYJTHOCTI JOaTKOBI O3HAKH, SKi O 3BYXKY-
BaJIM KOJIO 0Ci0, SIKI MOXKYTh IPUTATATUCS 10 KPUMiHAIBHOI BiIMOBIaIIb-
HOCTI 32 BYMHEHHS JJAHOTO 37104MHY. Jl0 TOTO K BBa)KA€EMO BUIIPABIAHUM
TBEPKEHHSI HAyKOBIIIB, SIKi JIOXOISATh BUCHOBKY, 110 PH KOHCTPYIOBAaHH1
«cTIeniaTbHOT OCYTHOCTI» HACTIPaBi BiZI0yBa€eThCs MiAMIHA IIOHATH «OCY/I-
HICTB» Ta «HEOCYIHICTH)» NpodeciitHOI0 MPUIATHICTIO 200 HEMPUAATHICTIO
cy0’ekra’ (BiICYTHICTh HEOOXIHUX 3HAHB, KBaTi(iKaIlil, T0CBiAY TOIIO),
aJKe HEOCY/JHOIO BHACITIZIOK IICUXO(I3NYHUX MIEPEBAHTAKEHD 3 OJ[HAKOBUM
CTyTIEHeM MMOBIPHOCTI MOXK€ CTaTH SK HEIATOTOBIICHA, TaK 1 MiJrOTOB-
JIeHa JIOAMHA’. 3 OISy Ha 1€ MU HMIATPUMYEMO TOUKY 30pY, 110 Ipo0-
JIeMHU, TIOB’513aHi 3 0COOIMBOCTSIMU MepediTy MCUXIYHUX MPOIIECIB y 0Ci0,
Ha SIKUX Y XO/i IX JisSUTbHOCTI iCTOTHUM YHHOM BILJIMBAIOTh Pi3HI YHHHUKH,
NOBUHHI BHPINIYBaTUCS y paMKax HeoOepexHOi Gopmu BuHU (30KpeMa,

! lus.: Bopucos B. V. OcHoBHBIe Ipo6/IeMBI OXpaHbI 6€30MACHOCTH [IPOU3BOACTBA B
YTONIOBHOM 3aKOHOJIATeIbCTBE YKPAMHBI : IUC. ... [i-pa Iopuj. Hayk : 12.00.08 / B. V1. bopu-
coB, YKp. Iopuf. akaj. — XapbKos, 1992. — C. 324-325; Kapmen V1. V. CoBpeMeHHBIE ITpO-
671eMbl yromoBHoro mpasa u kpumunonoruu / V. V. Kapmen. - M. : IOpug. nut., 1976. -
C. 181; IlonHbIil Kypc YTOIOBHOTO IIpaBa : B 5 T. / mof pex. A. V1. Kopob6eesa. - T. 1 : Ilpe-
crymienue u Hakasanue. — CII6. : FOpup. nentp Ipecc, 2008. - C. 423.

2 Tus.: ITomHblit KypC YTOIOBHOTO mpasa : B 5 T. / mof pen. A. V1. Kopobeesa. - T. 1:
IMpecrymnenne u Hakasanue. — CII6. : FOpup. uentp Ilpecc, 2008. — C. 426.

* Ims.: Kapmer V1. V1. CoBpeMeHHbIe IPO6/IeMBI YTOJIOBHOTO IIpaBa M KPYMIHONIOTUY
/ I. V1. Kapmern, — M. : IOpup. nur., 1976. - C. 181.

* Opnoscbka H. A. OcyanicTb Ta ii Buy (IOpiBHAIBHMIL aHATTi3 3aKOHOJABCTBA YKpa-
iHM Ta IHIIMX JepXaB) : aBToped. AKC. ... KaHf. 1opuf. Hayk : 12.00.08 / H. A. OpnoBcbka ;
Ogpec. Ham, Topup. akaf. — Opeca, 2001. - C. 14.
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370YMHHOT HebanocTi) abo kKazycy (SKIIO HaBiTh MPHU HANPYXEHHI BCiX
IHTENEeKTyaIbHUX 3[[I0HOCTEel Ta ICX0(]i310IOTIYHIX MOXKIIUBOCTEH 0CO-
0a He MoTITa IepeI0aunTH 1 3a1I00ITTH HACTAHHIO CYCITIIFHO HeOe3MeTHNX
HACITiAKIB!, TOOTO 3a BiACYTHOCTI Cy0’ €KTHUBHOTO KPHUTEPit0 HEeAOATOCTI).
VY THX e BUIIaJKaX, KOJIU 0c00a BUSBISETHCS HE3AaTHOIO KEPyBaTh CBO-
iMH JisIMH BHACIIJJOK THMYacOBOTO PO3Jaay MCUXIYHOI MisNTBHOCTI a0
IHIITOTO XBOPOOIMBOTO CTaHy ICUXIKH, BUKJIMKAHOTO CTPECOM, Ma€E MicIie
HE CremiaabHa OCYIHICTh, @ HEOCYAHICTD Y 1l TpaJUIIiHHOMY PO3YMIHHI2,

OTxe, OCYIHICTh — 1€ TIO3UTUBHA BIACTUBICTH OCOOMCTOCTI, HOpMA,
THUIOBHI CTaH il ICUXiKU, XapaKTEPHHUU /IS IEPEBAKHOI OLIBIIOCTI JTFOICH?.
Came ToMy, 3a 3araJbHAM IPABWJIOM, [IEH CTaH MPE3IOMYETHCA. 3 IIOTO
BUIUIMBAE, 110 OCYIHICTh IPUTaMaHHa 1 Cy0’ €KTy 3JI0YHMHY, TIepe0adyeHOro
cT. 240 KK.

Ll]e oouiero 0608 ’a3K06010 03HAKOIO YO €KMa OYOb-AKO20 3104UHY €
docszHeHHs: 0c00010 nesHo2o nepedbavenoco y 3axkori gixy. 11 xapakre-
puCTHKa Ccy0’€KTa 3JI04MHY O€3M0CEPEHBO MOB’sI3aHa 3 OCYJIHICTIO,
OCKIJIbKH BUCTYTIA€ B POJIi CBOEPIIHOTO JIAHIIOTA, IO TOEAHYE MICUXIUHE
3IIOpOB’ s JTFOIMHU 3 PiBHEM ii comiamizaltii, siKi € IepeyMOBaMH OCYTHOC-
Ti sik Takoi*. Jlyist cy0’ekTa mOpyIICHHS MPABUI OXOPOHH a00 BUKOPHUC-
TaHHs HaJp 3aKOHOJABElLb CIeLiadbHO HE mepeadadyae HEOOX1IHOCTI
JOCSITHEHHSI 0CO0O0I0 TIEBHOTO BiKY, IO € JOKa30M TOTO0, IO AJIsi TAHOTO
cy0’€KTa 3I04YHMHY BiK € 3araJlbHUM — 16 pokiB. | e Mae cBoe 00TpyHTY-
BaHHJ, a/Ke TaHWUH BUJ 37TIOYMHY HE MOMIMPEHNUN cepes MiITiTKIB 3 ypa-
XyBaHHSAM Takux o0cTaBWH. J{isUIbHICTh, MOB’s3aHa 3 OXOPOHOIO Ta BH-
KOPUCTAaHHSM HaJp, € JOBOJI TPYAOMICTKOIO i MOTpedye 3HAYHUX, MEPIT
3a Bce (Pi3MYHUX 3YCUIIb, SIKUMH B CHITy 0COONHMBOCTEH (pizionoriaHoro
pPO3BUTKY 0cobu 14-pidHOTO BiKY, SIK IpaBWIIO, HE HaaineHi. Kpim Toro,
OUIBLIICT BUIB KOPUCTYBaHHS HAaJIpaMH, OKpiM Xi0a 110 BUJ00yBaHHS

! Bopucos B. M. OcHOBHbIe TPO6/IeMbI OXpaHbI 6€30IIaCHOCTH IIPOU3BOJICTBA B YTO-
JIOBHOM 3aKOHOJATENTbCTBE YKPAWMHBI : JVIC. ... I-pa Iopuf,. Hayk : 12.00.08 / B. V1. Bopmncos. -
YKkp. ropuf. akaji. - Xapbkos, 1992. - C. 326.

* Mus.: Kaprery V. V1. CoBpeMeHHbIe IIPO6/IeMbI YTOTOBHOTO IIpaBa 1 KPYMMHOIOTHY /
. . Kapmnemn. — M. : IOpuz. mut., 1976. — C. 180; ITomHBIT KypC yrOTOBHOTO ITpaBa : B 5 T. /
nop pen. A. V1. Kopob6eesa. — T. 1 : IIpectynnenne u Hakaszauue. — CII6. : FOpup. mentp
ITpecc, 2008. - C. 429.

* KpuminanpHe npaBo Ykpainm: 3aranbHa yactuHa : nifgpyusuuk / 0. B. Bayiin,
B. I. bopucos, B. I. Trotioris Ta iH. ; 3a peq. B. B. Crammca, B. f. Tania. - 4-te Bup,., mepe-
po6r. i gonos. - X. : [Tpaso, 2010. — C. 140.

* Tu.: Muxees P. V1. IIpo6reMbl BMEHAEMOCTI I HEBMEHAEMOCTI B COBETCKOM YTO-
nosHoM nipase / P. V. Muxees. — Bragusoctoxk : JlanbHeBOCT. yH-T, 1983. - C. 37-38.
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KOPUCHHX KOTAJIMH TMOBEPXOBOTO 3aJSITaHHA (HAIPHUKIA[, OypIITHH-CHU-
pelb, Nesiki pi3HOBUAM KaM’ STHOTO BYTLIIA), MOTPeOy€e BUKOPUCTAHHS
CTeliaJbHOT TeXHIKH, sIKa TUM OiTbIe € HeJOCTYITHOIO JIJISl TaKMX OCi0.
3HauHYy POJIh Y TOMY, III0 BUMHEHHS 37I0YKHY, iependadenoro ct. 240 KK,
HE € XapaKTEepHUM JUIs IUX 0ci0, Bigirpae i Ta oOcTaBHHA, IO IICH BHUI
JUSITBHOCTI HE JJa€ iM MOXKITUBOCTI 32/I0BOJIEHUTH CBOT MMOTPEOH, OCKITBKA
HE CIIpHUSE aHi CaMOCTBEPKEHHIO (5K, HATPUKIIAT, IPU XyJTITaHCTBI a00
HACHIILHUIIPKUX 3JI0YMHAX ), aH1 HE3aKOHHOMY 30aradeHHIo (SIK pu Maii-
HOBHX 3JI0YMHAX), SIKI € HAO1IBII MOMMPEHUMH Cepell HETIOBHOITHIX
oci6. Ha kopucTh 3p00iieHOro NpUITyIIeHHS CBITYHUTH 1 aHaJIi3 MarepiaiiB
CyZIOBOI IIPAKTHKH, SKHH IOKa3aB, 110 METOI0 eKCIUTyarauii Haap € abo
3aJI0BOJICHHS TOCIIOIaPCHKUX TMOTPeO 0Ci0, 110 HOro BUYMHSIIOTH (HAIIPH-
KJ1a/1, 00IrpiB )KHUTIA, PEMOHT), a00 OJiepKaHHs 3HAYHOTO MPUOYTKY BHa-
CIiZIOK peai3amii mpoayKIlii, ofepkaHoi B X0J[i HEMPaBOMIpHOTO HAJl-
poKopHCTyBaHHSA. AHI Te, aHi 1HIIIE HE € BIACTUBUM IJIsI 0Ci0 BikoM 110 14
pokiB. Jlo TOro * 1i 0coOM HE MalOTh CIEI[iaJbHUX 3HaHb Ta HaBUYOK,
HEOOXiTHHUX s 3a0e3MedeHHs] peHTabeIbHOCTI 1iel crpaBu mepeaycim
UL HUX caMHX. Bukiazene miaTBepKye BiACYTHICT IIEPIIOTO 3 KPUTE-
piiB, MOKJAICHUX B OCHOBY 3HIIKCHHS BiKy 10 14 pOKiB 32 BUMHEHHS
JTAHOTO 3JI0YHHY.

[HImMi BaXNMBHI MOMEHT, Ha SIKU HEOOXiTHO 3BEPHYTH yBary iz
4ac JIOCIIDKEHHS BiKY, 3 IKOTO HACTA€ KpUMiHAJIbHA BiIITOBITAIBHICTH 32
BUYMHEHHS OPYLICHHS IPaBUJI OXOPOHH a00 BUKOPHUCTAHHS HAIp, L€ Te,
110 HaBpsiJ 4u ocoba Bke y 14 pokiB MOXe yCBIAOMIIIOBATH CYCHIIbHY
HEOE3TEUHICTh Ta MPOTUIIPABHICTh WX 3JI0YHHIB, a caMe Te, 1110, HaIlpH-
KJ1aJ1, BUAOOYBaHHs KOPUCHUX KOMAJIUH MOTPeOye Oep:KaHHS Cleliallb-
HUX J03BOJIiB, TIPHUYOTO BiABOAY, MOTOMKEHHs MUTAHHS MPO HaJaHHS
3eMEIBHOI JIISTHKY IS IUX TOTpeO, OTpUMAaHHS JIIEH311 Ha 3MIHCHCHHS
TaKOTO BHUJY rOCIOAAPCHKOI AisUTbHOCTI. Pa30M 13 THM BHKIIHKaE OOTpYyH-
TOBaHI CyMHIBHU 1 MOXKJIUBICTB MiJTITKA aJICKBATHO OIIHUTH, 1110 BiJI TaKO1
TISUTBHOCTI MOKe OyTH 3amofIisTHa MTKOIa HAaBKOJHUITHHOMY TPUPOTHOMY
CepenoBUILY. A TOMY OYEBUIHO, IO PiBEHb PO3YMOBOIO PO3BHUTKY OCi0
14-piuHoTro BiKy HE Ja€ iM MOXJIHMBOCTI YCBIIOMUTH CYyCHiJIbHY HeOe3-
MEYHICTh Ta MPOTUIIPABHICTh CBOIX JiIHb, X04a i HE BUKIIOYAE MOXKIIN-
BOCT1 YCBIZOMJICHHSI OKpEeMHUX (aKTHUHUX O3HAK BYMHIOBAHOTO IiSTHHS.
Le, onnak, He 03HaYae, IO MiATITKA HE MOXKYTh OyTH 3ajydcHi, HallpH-
KJIaJ1, J10 TIpoliecy BUJ0O0yBaHHS KOPHUCHUX KomajiuH. [[iTkoM pealbHO0
€ CHTYyaIlisi, KO 0COOH, IO HE TOCSTIH BiKY, 3 IKOTO HACTA€ KPUMiHAIb-
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Ha BIJIMOBIJIAJIBHICTh 32 BUMHEHHS 3JI0YMHY, iepeaoadeHoro ct. 240 KK,
BUMHSIOTH TakKe JiSHHS MMijJ Oe3mocepeaHiM KepiBHUIITBOM TaK 3BaHHUX
«HACTaBHUKIBY». Bim 1iporo mimriTku He HaOyBalOTh 3JaTHOCTI yCBiZOM-
JIIOBATH CYCHIJIbHO HEOE3MEUHMI XapakTep CBOTO IisIHHS, a OTXKe, 1 He
CTalOTh CY0’ €KTOM JIaHOTO 31049KHY. TYT BUHUKAE BXKe iHIA MpodiiemMa —
ITOCEPEIHBOTO 3ANOiTHHS, KOJIM CYy0’ €KTOM 3JI0YHHY BU3HAETHCS Ta 0CO-
0a, siKka BUKOpHCTAJA JIJIsl BANHEHHS 3JI0YHMHY 1HIITY 0c00y, 1110 HE J0csTiia
neBHoro Biky. Kpim Toro, 3a Takux yMoB HaOyBae akTyaJIbHOCTI i mocTa-
HOBKA MTUTAHHS PO MPUTATHEHHS MOCEPEIHHOT0 BUKOHABIS JO KPUMi-
HaJbHOI BiAMIOBIAbHOCTI 3a ekcruryaraiito giteit (ct. 150 KK), mo nae
MiCcTaBu BU3HABaTH 14-piuHy 0co0y, sfka (haKTHIHO BUKOHYBala TEBHI
BUJIM POOIT, HE Cy0’€KTOM 3JI0UMHY, a MOTEPILIUM BiJl HHOTO.

BaxnuBo 3a3HaUYUTH TAKOXK, M0 MOPYIICHHS TPaBUIl OXOPOHU abo
BUKOPHUCTAHHS HaJp HE HAJIEKUTH JI0 KATeTOpii 3710YMHIB, [0 MAIOTh ITiJI-
BHUIIIEHY CYCIIJIbHY HEOE3MeYHICTh, OCKUIBKH MiSHHS, ependadeHe 4. 1
cT. 240 KK, HaJIeXKUTh 0 370YNHIB HEBEINUKOI TSHKKOCTI, YaCTHHAMU 2 Ta
3 — JI0 37I0YUHIB CEPEIHBOT TSHIKKOCTI 1 JIMIIE Y BUNIAJAKaX, KOJTH LEeH 3110-
YUH BYUHSAETHCS MULIXOM MiANaITy, BHOYXY UM 1HIIUM 3araibHOHEOe3med-
HHM CITOCO00M a00 CIIpUUYHHSIE 3aTHOSITh JIFO/ICH, 1X MacOBE 3aXBOPIOBAH-
Hs1 @00 1HII TSDKKI HACIIKH, BIH HAJICKHUTh J0 KaTeropii TSHKKUX 3J10-
YUHIB. Yce 1€ CBITYUTH MPO OOIPYHTOBAHICTh BCTAHOBICHHS BIKY, 3
SIKOTO HaCcTa€ KpUMiHaIIbHA BiJIIOBIAAIbHICTh 32 BAMHEHHS aHAIi30BaHO-
TO 3JI09UHY, 3 16 pOKiB.

Y3araJbpHIOKOYH BUKIIAACHE, 3a3HAYMMO, 110 CY0 €KT 3JI0YMHY, Nepe/-
6agenoro ct. 240 KK, noBunen Oytu (pi3n4HOI0 OCYIHOIO 0CO00I0, sIKa
nmocsirna 16-pigHoro Biky. BkasiBky Ha iHIII JTOIATKOBI O3HAKU CyO’ €KTa
TTOPYIIICHHS TIPaBUI OXOPOHN a00 BUKOPHUCTAHHS HAAP Y IUCIIO3MUIIIT BKa-
3aHOI CTATTI HE MICTUTKCS, IO JIA€ IMiJICTABU CTBEP/KYBATH, 1110 Cy0’€KT
JIAHOTO 3JI0YMHY — 3araJibHui, TOOTO Oy/ib-siKa 0co0a sIK IMOB’s3aHa, TakK i
HE TIOB’s3aHa 3a POJOM CBOIX MPOQeCiHHUX 3aHITh 3 EKCILTyaTalli€lo Ta
OXOPOHOI0 HAJP, Y TOMY YHCIII i cIy»k00Ba. 3 IPUBOAY OCTaHHBOI, HA HAII
MOTJISI/T, JIOPEYHO 3ayBaXKUTH, 1[0 HE3BAYKAKOUYH Ha T, 1110 BU3HAHHS JIISTHHS
3JIOYNHOM BU3HAYAETHCSI HE CTAHOBHIIEM CY0’€KTa Y CUCTEMI COIaAlIbHUX
3B’SI3KiB, @ XapaKTEPOM Ta CTYIICHeM MOPYIIICHHS HOPMAaTHBIB 3aKOHO/1aB-
CTBa PO Hajpa', e He 03HaYae, 10 CIYKOOBE CTAHOBHUIIE OCOOH B3arasi

! Tus.: Tapum C. b. KpuMiHaabHO-ITpaBOBa 0XOPOHA JOBKI/IA B YKpaiHi: mpobnemu
Teopil, 3acToCyBaHHA i pO3BUTKY KpuMiHanbHOro 3akoHogascTsa / C. b. Tappymr. - K. : IH-T
3aKoHofaBcTBa Bepxos. Pagu Ykpainn, 2002. - C. 470.
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HEJIOPEYHO BpaxOBYBaTH IiJl yac KBajiQikamii HOpyIIeHHS IPaBUII OXOPO-
HU a00 BUKOpPHUCTaHHA Hazap. Buxomstuu 3 Toro, mo nmuToMa Bara BUMaIKiB
BUMHEHHS JaHOTO 3JI0YMHY CITY>KO0BOIO 0CO00I0 € JOCTaTHHO perpe3eHTa-
TUBHOIO (32 pe3yJabTaTaMu y3arajJbHEeHHS CyI0BOi npakTHKH 1e 15,9 %), a
MOYKJIMBOCTI HOTO OpraHizallii Ta BAMHEHHS Y IIUX 0Ci0 MOPIBHAHO 3 MOX-
JUBOCTSIMU NPUBATHUX 0Ci0 € 3HaYHO OLTBIIMMU BHACTIIOK epeOyBaHHs
y iX pO3MOPSKEHHI YUCENBHOTO MITATy MiAJIeTINX MPaIiBHUKIB, a TAKOXK
BIJIMOBIIHUX MaTepialbHO-TEXHIYHHUX Ta (IHAHCOBHUX PECYPCiB, BBAKAEMO
3a JIOIJIbHE 3aMPONOHYBaTH BKIIOUNTH 10 4. 3 cT. 240 KK kBamidikyrodoro
03HAKOIO JJaHOTO 3JIOYHHY TaKy O0TsDKYI0UY 0OCTaBUHY, SIK BUMHEHHS JTisIHb,
nependavyeHux 4. 1 ado u. 2 ct. 240 KK, «ciryx00B010 0c00010 3 BUKOpHC-
TaHHSAM ClIy)k00Boro cranopuia»'. Ile, mo-nepiue, 3HIME TUTAHHS PO
HEOOXIHICTh JIOMATKOBOI KBati(hiKallil TaKMX BHUIAJKIB 3a BiJIIIOBIIHUMU
crartsamu posainy XVII KK «3mounan y cdepi cimyx00Boi TisIBHOCTI,
npodeciiHol AISUTLHOCTI, OB’ I13aHO1 3 HAJJAaHHIM ITYOJIIYHUX TOCITYD (30-
kpeMma, ctarti 364, 364!, 365, 365'a60 367 KK), ski BuMarawTh
000B’s13K0BOTO BCcTaHOBIICHHS nependadennx KK macmigkis, a came, ic-
TOTHOT 200 OLTBII TSYKKOT ITKOAM OXOPOHIOBAHUM 3aKOHOM TIpaBaM, CBO0OO-
JlaM Ta iHTepecaM OKPEeMUX I'POMaJIsiH, IEPKaBHUM YU IPOMAJICbKUM 1HTE-
pecam abo iHTepecam punuyHux ocib. [lo-gpyre, Take po3B’sa3aHHs
npoOsieMH cripusATUMe 3a0€3MEYeHHI0 OMHOMaHITHOCT] IPaBO3aCTOCOBHOT
MPAKTHKH, aJKe 32 HAITUM JIOCITIDKCHHSIM 32 OJTHHX 1 THX CAMHX 00CTaBUH
y 20,6 % BUnaaKiB BAMHEHHS CIY>KOOBOIO 0COOO0I0 3JI0YHHY, ITependayeHo-
ro ct. 240 KK, 1 missHHA D0HaTKOBO KBaTi(hiKyBamMCs SK BiIITOBITHI 3710-
yrHU y cepi cimyk00Bo1 AiISIIBHOCTI, y 67,6 % — nuie 3a BiANOBIAHOO
gactuHoto cT. 240 KK, ay 11,8 % cyn Bu3HaBaB HEIOIUTFHOIO KBaTi(iKaIlito
3a CyKYITHICTIO i BHKJIIOYaB 3 OOBMHYBAa4Y€HHS BiJIIOBIHI CTAaTTi pO3IiILy
XVII KK, nocunarouuck Ha BiJICYyTHICTh y JisTHHI BUHHOI OCOOM CKIIay
3JI0UMHY Y cdepi CIry’k00BOi MisTEHOCTI. J{0 TOTO %K BHIIpaBIOBYE ceOe Taka
MPOMNO3ULis 1 TUM, 1o caHkmis 4. 3 cT. 240 KK € 6inb11 cyBoporo nopiBHA-
HO 3 BIAITOBIIHUME CaHKIIsIMHU cTareii 364, 364!, 365, 365" au 367 KK, 1m0
Bi/IMOBiIa€ 3aralbHOTEOPETUYHOMY TOJIOKEHHIO II0/I0 KapaHOCTi CIIeli-
aJIbHUX 3JIOYMHIB BIAITOBIIHO J0 3arajbHUX.

! HouinpHicTb fomoBHeHHA 4. 3 cT. 240 KK BkaszaHO0 KBaTi(iKy0400 03HAKOIO 3y-
MOBJ/IEHA TAKOX 1 TUM, LI0 OAI0HEe BUPILIIEHHS CTOCOBHO 3/I04MHY 3 pOpMaTbHIM CKIaTOM
Bxe € y KK Ykpainu. Mosa iige npo c1. 248 KK («He3akoHHe HOMIOBaHHA»), B 4. 2 SIKOI
3aKOHOJaBelb cepef] iHIMX 00 TsKYI04MX 00CTaByH Hepenbdadns Ti caMi fiii, BaMHeH] Cyx-
60B010 0C06010 3 BUKOPUCTAHHAM CTy)KOOBOTO CTAHOBHIIA.
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TaxuM 4UHOM, pO3TIIAN O3HAK Cy0’€KTa 3JI0YMHY, NMepeadadyeHoro
cT. 240 KK, xpi3p nmpu3My OCHOBHHUX IOJIOKEHb T€OPii KPUMIHAIBHOTO
npaBa Ta YUHHOTO 3aKOHOAABCTBA 103BOJISIE AIWTH BUCHOBKY, IO 11€ TUTAH-
HS 1 CbOTOTHI 3AJTMILIAE€THCS JOCTATHBO AUCKYCIHHUM 1 TaKUM, 10 MTOTpedye
CBOTO TIOAAJBIIOTO I'PYHTOBHOTO JOCHTIKeHHS. [[0sICHIOEThCA TIe He JuIe
HEOOX1IHICTIO BIIOCKOHAJICHHS! OKPEMHUX TEOPETUYHUX TIOJIOKEHB, 10 CTO-
CYIOThCS Cy0’€KTa aHAII30BAHOTO 3JI0YMHY Ta iHIINX 3JI0YMHIB POTH JOB-
KU, a ¥ TOTpe0oro B MOMAMBIIIH ONTHMI3aIlii YMHHOTO 3aKOHOIABCTBRA,
110 JO3BOJIUTH 3a0€3MEeUNTH OJHOMAHITHICTh HOTO 3aCTOCYBaHHS Ha IpakK-
TULI Ta COPUATAME BTUICHHIO Y KUTTS (QYHIAMEHTAJIbHUX MPUHIIUITIB
KPUMIHAJIBHOTO TIPaBa.

Heteca H. YrojioBHO-NIpaBoBasi XapaKTEePUCTHKA CYy0beKTa HApylLIeHUSs
NMPpaBUJ OXPaHbl MM McNoJb30BaHus Heap (cT. 240 YK Ykpauns)

Crarbs MOCBSIICHA UCCIICIOBAHUIO CYOBCKTA HAPYILICHHS TIPABII OXPaHbI WIIN
UCTIONIb30BaHus Hellp. B Hell eTalbHO aHAIM3UPYIOTCS MPU3HAKH CyObeKTa mpe-
cTymieHus, npenycmorpertoro ct. 240 YK, a takxe qarorcs nIpeagoKeHus 1o
COBEPIICHCTBOBAHUIO YTOJIOBHO-TIPABOBBIX MTPEIAICAHUI, KACAIOIIIXCS CYOBEKTa
JAHHOTO MPECTYIUICHUS.

Kiouesvle cnosa: cyobeKT IPECTYIUICHHS, CYObEKT FOPUINYCCKOM OTBETCTBEH-
HOCTH, CIIeLIMaIbHAasi BMEHSIEMOCTD.

Netesa N. Criminal and Legal Characteristics of the Subject of Violation
of the Rules for Protection or Use of Subsoil (art. 240 of the Criminal Code of
Ukraine).

The article is devoted to the study of the subject of violation of the rules of
protection or use of subsoil. The work analyzes in detail the signs of the subject of
crime under art. 240 of the Criminal Code and gives proposals for the improvement
of the criminal and legal orders, which are concerned the subject of this crime.

Keywords: subject of crime, subject of judicial responsibility, special capacity.
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