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VIIK 340.15(4) O. awxoecvka, [OKTOP IOPUANYHIX HAYK,
3aBifyBau Kadeppu Teopii npaBa Ta KOH-
crturyniinoro npasa IlontaBcbkoro opu-
pu4HOro iHcTuTyTy HamiomanpHoro yHi-
Bepcutery «lOpuandna akajemisa Ykpainn
imeni fIpocnasa Mygporo»

Imes B3a€MHOI BifIIOBiZaIbHOCTI JeprKkaBu it 0coOu
B €BPOINEIICHKill MOTITUKO-IPAaBOBiil AyMIIi

Po3BuTOK Nep)kaBHO-IIPABOBUX IHCTUTYIIH HAa IEMOKPaTHYHMX 3acaax
Ta BIOCKOHAJICHHS 3aC001B rapaHTyBaHH 1 3aXKCTY IIPaB Ta iIHTEPECIB 0CO-
01 00YMOBITIOE TAPTHEPCHKI BITHOCHHU MIX JEPKABOIO Ta CYCIIIHCTBOM.
[HCTUTYT BiAMIOBiANBHOCTI 3aliMa€e IEHTPaJIbHE Miclle B CUCTEMi 3ac00iB
3a0e3redeHHs cTabiIbHOCTI PO3BUTKY CYCITIIBCTBA, ACPKABH Ta TPOMaJISH,
o nepeadayae BUPOOJICHHS TEOPETUYHOI MOJICII BiTHOBIICHHS PEXKUMY
CIpaBeUTMBOCTI Ta i1 mMpakTUYHOI peanizamii Ha 3acagax B3a€MHOCTI
it anexBarHoCTi'. HaykoBi po0OOTH, 1110 IPUCBSYEH]I ()EHOMEHY COLIiaJIbHOT
BIJIMTOBIJAIEHOCTI B3aralii Ta IOPUANYHOI 30KpeMa, MOB’sI3aHi 3 iIMEHaMHU
TaKUX BYCHUX, K 3. A. Actemipos, b. T. basunes, C. H. Bparycs, O. I. [Ipo6-
aunpkuid, B. XK. Keme, 1. 1. Kapnens, JI. A. Kepimos, B. M. Kynpsieues,
O. E. JleiicT, I. C. Camomenko, B. M. CeniBanos, M. C. Ctporosud,
M. X. dapykmuH Ta iH.

CyuacHa Teopis IepkaBH 1 MpaBa BU3HAYA€E JEpKaBy SIK OpraHi3alliio,
CTBOPEHY Ha OCHOBI CYCIUTBHOI 3TOJTH, IO JIOTIOMAarae CycCIijIbCTBY PO3BH-
BaTUCS B PEIKIMI CaMOpETYJIsLii, (POPMYIOUH Y CBIIOMOCTI TPOMA/ISH 3aCaIn
CaMOYIPaBJIIHChKUX CTEPEOTHUIIIB 13 METOK MOCIIJOBHOTO MPOBEACHHS
y TIOJIITHYHI BIIHOCHHY i7iel BIAMOBIaIBHOCTI AepKaBH K Cy0’€KTa mpasa’.

Sk Bigomo, T. [000¢ cTBepKYBaB, 110 IIHHICTH 30epeKECHHS IePIKABH
nepeBHLIy€E 11 HEJOIIKU, OCKUJIBKH «CKaCyBaHHS ICTOTHUX IIPaB BEPXOBHOT
BJIaJM CIIPUYMHHIIO O PO3Maj AepKaBU 1 MOBEPHEHHS KOKHOI JIIOOUHHU 10
CTaHy ¥ HEeIaCTh BiifHM BCiX TIPOTH BCiX (110 Oyiio 6 HAHOUTBIINM 3 YCiX He-
IAaCTh, SIKI MOXKYTh CTATHCS B ii JKUTTI), TOMY 000B’ 30K CyBepeHa — yTPH-

! TuB. 30KkpeMma, IBanuyk H. B. B3aeMHa BifnoBiganbHicTh 0coOM i fep>kaBy B KOHTEK-
cTi po30ynoBu cyyacHOi YKpaiHCbKOI fep>KaBu : aBToped. AuC. ... KaHJ. I0pKJ. HayK :
12.00.01 - Teopis Ta icTopisA AepKaBu i mpaBa; iCTOPiA MOMITUYHMX i TPAaBOBUX YYEHD
/ H. B. Ipanayk ; Kui. Haul. yH-T BHYTp. ciipas. - K., 2007. - C. 4.

? Tus.: KpacHoB M. A. OTBETCTBEHHOCTD B/IaCTH (TOCYaPCTBO B OTKPBITOM 00111eCTBE)
/ M. A. KpacHoB. - M., 1997. - C. 43-44, 46.
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Marty 3a coOO¥0 IIi ITpaBa B MOBHOMY 00csi3i. OTXke, CyBepeH YMHUTH MTPOTH
000B’ 513Ky, KOJIM MOCTYMIAETHCS 1HIIOMY a00 3piKaeThcs OYyIb-IKOTO 3 IIHX
npas... [ Xoua Monu MOXKYTh YSBIISITH, 10 TaKa HEOOMEKEeHa BlIajia IOBUHHA
BECTH 0 0ararb0X HEPO3yMHUX HACIIJIKIB, OJHAK, Bi/ICYTHICTh TAKO1 BITAJIH,
a came HeBIHMHHA BilfHA BCIiX MPOTH BCiX, Be/IE /IO 3HAYHO TiPIINX HACIIJIKIB.
CraH JTIOIWHU B TAKOMY JKUTTI HIKOJTM He Oy/ie BIJIbHUM Bill HETOI, aje Haii-
OLUTBITI HETOAM, SIKi ICHYIOTh y OyIb-sIKii IeprKaBi, 3aBKIM BHHUKAIOTh Yepe3
HETIOKOPY TiIIaHKX 1 Yepe3 MOPYIIEHHS JOTOBOPIB, BT AKHX JepKaBH OepyTh
CBill MOYATOK. A SIKIIO OYJb-XTO, Ta/Ial04H, 0 BEPXOBHA BJaJla 3aHATO
BEJIHMKa, I00akae 0OMEXHUTH 11, TO BIH IIOBMHEH OYJIe MiAKOPUTHUCS B, 110
Moske i 0OMEXUTH, TOOTO BU3HATH HaJT COOO0F0 OLTBITY BIaay»..

s I ['portist Mup 1 mopsiI0K — BHIII 32 [TPAaBO HAPOAY Ha OIIIp JeprKaB-
Hiil Bnazai. Omip gepaBHii Biaji BiH MOPIBHIOBAB i3 KaTacTpodoro, 1Mo
3HUILHUTH BULII HIHHOCTI, AKi 320€3Me4yI0ThCs JepKaBoo, a He HaponoM. Bin
yKa3yBaB, L0 «...BapTO BIAKMHYTH JYMKY THX, XTO BBaXKa€, 10 BEPXOBHA
BJIaJ1a BCIOIM ¥ O€3 BUHATKY HAJIC)KUTh HAPOY, a TOCYNaPiB, SIKi 3IIOBXKHUBYTh
CBOEIO BITAJIOI0, BAPTO CKUMIATH 1 KapaTH; 11 TyMKa, TIPOHUKHYBIIH Y TIIHOH-
HY IyIIi, TIOCITY>KHJIA 1 MOXKE TIOCTY>KUTH Ha/Iaji MPUIMHOIO HACTIIIBKH Oa-
raTboX HeIacTh, 0 HE MOXKE MPUXOBATHUCA BiJl KOXKHOTO 00apOBaHOTO
po3ymMom»?2. BiliHa IpoTH BlIaii — HE TPHPOIHE ITPABO: «...yCl 3a TIPHPOIOI0
MAFOTh TIPABO OMHMPATHCS 3AITO/IISIHHIO HACKIILCTBA. AJle OCKIIBKHU JepiKaBa
BCTaHOBJICHA 3aPa1 TPOMAJICEKOIO CIIOKOI0, TOMY 1l HAJIEKUTH SIKECh BEPXOB-
HE MPaBO HaJl HAMHM 1 HAIIIUM HAJ0aHHSIM, OCKIJIBKH 1€ HEOOX1THO IS 3/1Hi-
CHEHHS JiepkaBHUX Liyiei. ToMy mepkaBa MOXKe HaKJIacTH 3a00pOHY Ha Ie
3arajbHe MPaBO OIOPY 3apaju 30epeKeHHs TPOMaZChKOr0 MUpPY i AepKaB-
HOTO MOPSIKY. A Te, IO Jiep)KaBa IparHe came LbOro, y TiM He MoXxe OyTh
CYMHIBY, iHaKIII¢ BOHa HE MOXE 3/IiCHIOBATH CBOIO METY»".

OpxHOYaCHO HAPOKYBAIIMCS M MPOTHIICXKHI 1/1ei 1010 TOBHOBAKEHB
nepxau. Tak, JIx. JIOkk micaB: «...KOJIM YECTOIOOCTBO i PO3KII HACTYTI-
HUX CTOJITh TIOYAJIN MiATPUMYBATH i 30UTBIIYBaTH BIa Ly, HE POOJISTIH TOTO,
3apaam 4oro ISl Birajma Oyia JAaHa, i 3a JTOMOMOTOIO JIECTOIIB MPUBYUIN
MIPaBUTEIIIB MaTH BJIAaCHI i OKpeMi Bijl HApPOIy iHTepeCH, TOIi JFOI BH3HA-
71 3a HeoOXiZHe OB PeTeSIbHO BUBYMTHU TOXO/KEHHS MpaBa Ta ypsAay
i 3HANWTH cr1ocib 0OMEXXNTH 0€33aKOHHS Ta 3a1100IITH 3JI0BXKUBAHHIO TIEK0

'To66¢ T. Counnenns : 82 1. T. 2 / T. To66¢c. — M., 1991. - C. 261-262.

2 Tpoumit I. O mpaBe BOIHBI 1 Myupa. Tpy KHUTH, B KOTOPBIX OO'BSCHSIOTCS €CTECTBEH-
HOe IIPaBo 1 [IPaBO HAPOMOB, @ TAKXKe MPUHIMIIBI Ty6myHoro npasa / I. Ipouwit. — M.,
1956. - C. 128.

3 Tam camo. — C. 159.
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BJIaJI010, SIKY BOHHU Iepellay B iHILI PyKH JIHIIE 3apaay cBOTo Omnara i siky
[TOYaJIH BUKOPUCTOBYBATH iM Ha IIKOIY»'.

JIx. JIokk Haromorrye Ha 000B’SI3KOBii Bi/IMOBIIAMEHOCTI BCIX TIOCAIOBHX
oci0 nepxkasu: «Jlns xomHOT MFOAMHM, KA TIepeOyBa€e y rpOMaTHCBKOMY
CYCIILIBCTBI, HE MOXKe OyTH BHHSTKIB 13 3aKOHIB IILOTO CYCITUILCTBA. AJDKE
SKIO OyNb-SKa JIIOMUHA MOXKE POOHUTH BCe, IO il 3aMaHEeThCs, TO Ha 3eMITi
He Oyze MicIid, KyIu MOXHa Oys10 6 3BepHYTHCSI 1Sl BUTIPABICHHSI 3aII0IisTHO-
r0 3112 200 IS 3aXUCTY BiJ HBOTO...» 2, «Jle 3aKiHIy€eThCs 3aKOH, ITOYHHA-
€THCSI TUPAHisL... | Ko OyIB-XTO 3 THX, XTO IepedyBa€ MpH Bl Ii, IEPEBUIILYE
JlaHy HOMY 3a 3aKOHOM BJaJly 1 BUKOPUCTOBYE CHILY, IO TiepeOyBae B HOro
PO3MOPSAIKEHHI, IS JIifl CTOCOBHO MIIAHUX, 1110 3a00POHSIOTHCS 3aKOHOM,
TO BiH TPW [FOMY TIepecTae OyTH MOCaZAOBOIO 0CO00I0, i OCKIIBKH BiH i€
MOAIOHNM YUHOM 0€3 HAJIC)KHUX TTOBHOBAXKEHB, TO HOMY MOYKHA YUHUTH OITIp,
SIK 1 Oy/Ib-sIKIH 1HIIIH JIFOMHI, sIKa CUJIOKO 3a3ixae Ha mpasa iHmmx... [lepe-
CTyTIaTH MEXIi BIIaTU HEe Ma€ MMpaBa Hi BUCOKOMIOCTABJICHA, Hi HIDKYA TOCaI0-
Ba 0c00a; 11e PiBHOIO MipOIO HEMIPOOAYHO SIK KOPOJIFO, TaK i KOHCTEOIIO» .

3ans 3a0e3MeUeHHsT «MUPY, O€3MEKH W CYCHUIBHOTO Oj1ara HapoIy»
JIx. Jlokk BBakaB 3a HEOOXiJHE BCTAHOBUTH ITiATIOPIAKOBAHICTh BIaIN
B JieprkaBi. Bin 3a3HauaB, 1o npaBuTens nepedyBae y NpUpOIHOMY CTaHi,
KOJIM KOXKHUH, SIKII[O HEMA€ 1HIIMX, CaM CTa€ CYIJICI0 i KaToM®. «Apke
nepea0davaeTbes, MO BiH, 1 TUTBKK BiH, BOJOJI€ BCi€I0, 1 3aKOHOAABYOIO
1l BUKOHABUYOIO, BJIAJIOI0, HE MOYKHA 3HAWTH HISIKOTO CYIUIi, 10 SKOTO MOXKHA
3BEPHYTHUCS, XTO O MIT CIPaBEAJIMBO 1 HEYIIEPEHKEHO BUPILIUTH CIPABY,
Maro4X HeoOXiHi ITOBHOBAYKEHHS, 1 BiJl HOTO pimeHHs MO)kHA Oyno 0 odi-
KyBaTH JIOTIOMOTH i BiIIIKOAYBaHHS Oyab-sSKOTro 30UTKY a00 HEemoAo00CTB,
SIKI MOJKHA 3a3HATH BiJ] CaMOTo rocyaaps abo 3a ioro HakazoMm. I, Takum
YHHOM, MMO/1i0HA JIIOINHA, STK OM BOHA HE Ha3WBaiacs — [ap, abo MOXKHO-
BJIaJHHUI CEHBHOP, a00 11e OyIb-K, TAKOIO X Mipolo repedyBae y Mpupo-
HOMY CTaHi SIK IIOJ0 BCIiX, XTO il MiJBJIaJHUN, TAK 1 CTOCOBHO BChOIO
JIONICTBA. AJIXKE B YCiX BUITaKaX, KOJH € JB1 OyIb-IKi 0COOH, Y IKMX HEMAE
aHl MOCTIHHOTO MpaBHJjia, aHl 3arajibHOTO CYIII, 0 SKOTO BOHU MOIIH O
3BEpHYTHUCS JUIsl BUPIIIEHHS iX CIIOPY MPO Te, XTO 3 HUX TPaB, BOHH ycCe IIIe
nepeOyBaroTh y IPUPOAHOMY CTaHi i 3a3HAIOTh HEMOAOOCTB 3 O/THIEI0 CYyM-

4

! Jlokx JIx. [IBa Tpakrara o nmpasnenun / JIx. Jlokk // Cou.: 83 1. T. 3. - M., 1988. -
C. 327.

2 Tam camo. - C. 316-317.

3 Tam camo. - C. 379-380.

4 Tam camo. - C. 337.

* Tam camo. - C. 311.
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HOIO PI3HUIICIO IS MiIIaHOTO 200, CKopille, paba aOCOITFTHOTO TOCIoa-
ps: y 3BUYaifHOMY NMPUPOAHOMY CTaHi BiH BUIBHUI caM CYIHTH PO CBOE
MIPaBo i MATPUMYBATH HOTO, HACKIUIEKH 1€ B HOTO CHITaX; TeTep, KON HOTO
BJIACHICTIO PO3MIOPSAHKAETHCSI BOJIS M MPUMXa HOr0 MOHApXa, HOMY HE Tilb-
KM HIKyJHM 3BEpHYTHUCS, SK 1€ HAJICKUTh POOUTH TUM, XTO KHUBE B CYCITiIb-
CTBI, aJie BiH 1I030aBlIeHU CBOOOIM CYIUTH PO CBOE MPaBo ab0 3aXHIIATH
HOTO0 TakK, TKOM BiH CTOSIB HA MA0Eh HIXKYC 3BUIAMHOTO CTaHy PO3YMHHX
ICTOT; 1, TAKAUM YMHOM, BiH 3a3HA€ yCiX HENIACTh | HE3PYYHOCTEH, IKUX MOXKE
MOOOKOBATHCS JIIOANHA, BiJI TOTO, XTO, MepeOdyBalOYu B HE 0OMEIKEHOMY
MPUPOIHOMY CTaHi, IIie 1 po30eIIeHHT IECTOLIaMH, 1 HA/IIJICHHI BIaI00» .

[TizcTaBy BiAMOBITATBHOCTI TepP’KaBH — 3JIOBKUBAHHS BIIAIO0 1 3aCi0
MPOTH HOTO — TOJLI Biagu chopmyintoBas ¢paHiy3pkuii dinocod
II. JI. MoHTecK €: «...ycsIKa JIIOANHA, 10 Ma€ BiIaay, CXHJIbHA 3JI0BKUBATH
HEI0, 1 BOHA Wi B I[bOMY HAIPsMI, IIOKU HE AOCATHE Mo3HaueHoi Mesxi. 1100
HE OyJI0 MOXKJTMBOCTI 3JI0BKHBATH BJIAI0I0, HEOOX1THO CTBOPUTH TaKHit
TIOPSIZIOK pedei, 3a SKOTO Pi3Hi BIaJAX MOTIIM O B3aEMHO CTPUMYBATH OIHA
onny. Takuil nep>kaBHUI Ja]l MOXKIIMBHMA, KOJM HIKOTO HE OyoyTh IpUMY-
nryBaty poOUTH Te, IO 9OTO HOTo He 3000B’S3y€ 3aKOH, 1 HE POOUTH TOTO,
110 3aKOH HOMY J03BOJISEN?.

Jus 1. Kanra monin Baangm — 00’ €KTHBHA peanbHICTh OyIb-sSKOi ep-
XKaBH: «Y KOXKHIH JepKaBi iCHye TpH Biagu, TOOTO 3arajJbHUM CIIOCOOOM
00’€JJHaHA BOJISL B TPHOX 0CO0axX: BEPXOBHA Biaaa (CyBEpeHITET) B 0CO01
3aKOHOJIABIIS, BUKOHABYA BIaaa B 0c00i paBuTes (110 MPaBUTh BiAIIOBI -
HO JIO 3aKOHY) 1 Cy[10Ba Blajia (Haia€ KO)KHOMY CBOE BiJIITOBITHO JI0 3aKOHY)
B 0c00i cyaui»’. Bin BuainsaB aBi Gpopmu npasiiHHS 3a CIIOCOOOM, Bixmo-
BIJIHO JIO SIKOTO JIep)KaBa PO3IMOPSHKAETHCS MOBHOTOK CBOET Biaau: «Pec-
myOJTiKaHi3M — I1¢ Aep>KaBHUHN MPHUHIINI BiTUICHHS BUKOHABYOI BIaIu
(Yypsmy) Bin 3aKOHOAABYOI; AECTIOTH3M — MPHUHIIAIT CAMOBJIAIHOTO BUKO-
HaHHS JISPKaBOI0 3aKOHIB, JIAHUX HEIO CaMOI0; TUM CaMHM ITyOJlidHa BOJIS
BHCTYTIA€ SIK IPUBATHA BOJISI TPABUTEIISN®,

Oco0nMMBICTIO KOHCTPYKIIIT TOUTY BIIAIH, SIKY 3arporonyBas . ['erens,
€ Te, 10 CYIOBY BJIay BiH BKJIFOYAB JIO YPSIOBOI MOPS i3 MOMIIEHCHKOIO .
[Tompu Bcro moBary 1o mpaBUTENs BiH BiJl3HAYaB HEOOXiAHICTh HOTO Mij-
MOPSIKYBaHHs CyIOBil Biaji: «UJIeH TpoMaTHCHKOTO CYCIUTLCTBA Ma€e
MPaBO IIyKAaTH MPaBOCYIS 1 000B’ 130K IMOCTATU MEPEJT CYJIOM 1 OfIepKaTh

! JTokk [Ix. [IBa Tpaxrara o mpasnernu / Jx. Jlokk // Cou.: B3 1. T. 3. - M., 1988. - C. 313-314.
? Monteckpe 111 JI. Vi36pannsie mpoussenenus / I11. JI. MonTeckbe. — M., 1955. — C. 289.
* Kanr V. Counnenus / V. Kanrt. - T. 6. - C. 345.

*Tam camo. - T. 7. - C. 16.

* Terens I. B. @. ®unocodust mpasa / I. B. @. Terens. - M., 1990. - C. 329.

108



10es 83aemHoi 8iOnosidanbHocmi 0epxkasu Ui ocobu. .. 0. JawkoscbKka

TIJBKH Yepe3 CyJ IpaBo, IO 3alepedyeThes... B enoxy geonamizmMy MoryT-
Hi 0cOOM YacTo He 3 SBISUINCS Ha CYJ0BE 3aCiJaHHs, [IOBOIMIINCS 3yXBajo
CTOCOBHO CYAOBHUX IHCTAHIIH 1 pO3MISANAIM BUKIUK 10 CYIy MOTYTHBOI
oco0u sk Henpase JistHHA. Lle craH, o cynepeuuTs ToMy, YuM Mae OyTH
cyn. 3a HoBiTHROTO uacy npaBuTesb 3000B’sI3aHUH y TPUBATHUX ITUTAHHAX
BH3HABaTH Haj coOO0 Baxy Cyamy, i y BUIBHUX JepiKaBax BiH 3a3BHYai
nporpae cBoi nporuecu»'. Cka3aHo 1ie, sIK BUIHO, JIMIIE PO IPHUBATHI CIIpa-
BU MIPABUTEJIA.

Binomuii pociiicekuit BueHuit O. C. AnekceeB Ha moyatky XX CT. 3a-
3Ha4aB, 10 OE3BIAMOBIATLHICTE BIAIN 3aBKIM € 3]I0M. Y TOH jKe Jac BiH
BBa)KaB 3a MOXKJIMBE BiITOBIAAIBHICTD TUIBKU YPSAIOBOI BIagH, a HE MO-
Hapxa i HapOIHOTO IPEJICTAaBHUIITBA 3 OISy IpaBa’. MoHapX po3ris-
JaBCsl SIK OIMH 3 OpTaHiB AEP>KaBH, KU, SIK 1 BC1 iHII OpTaHu, Ma€ IEBHY
KOMIIETEHIIi0, 1110 TTepedyBae Ha MEXKi 3 KOMIIETCHIII€I0 1HIINX OpraHiB®.
0. C. AnekceeB 0OTpYHTOBYBaB HEMOXIIMBICTh BiAIOBITATBLHOCTI 3aKO-
HOZABIIS, OCKIJBKH, Ha HOT0 AYMKY, ...sIK MOHAapX, TaK i HApOJHE Mpe.-
CTaBHHIITBO, BiANPaBIAIOTH BEPXOBHI (yHKLIi, TOOTO TaKi, y IKux 6e3mo-
CepeHbO BUPAKAETHCS BOJIS IEPIKABH, IO HOPMYE TIOBEIIHKY ITiIJaHHX.
I B TiM, 10 MOHApPX 1 HAPOHE MPEACTABHUIITBO BiAMPABISIOTH BEPXOBHI
(yHKIIi1, ToTpiOHO 6aunTH IOpUANYHE OOTPYHTYBaHHS iX O€3BiAMOBIAATE-
HOCTI... BiAmoBiganbHicTh Aep:KaBHUX OPraHiB Ma€ CBOEIO METOIO 3a0€e3-
MEYUTH Y3TOKSHICTD IX MISTIbHOCTI 3 BOJICIO JICPIKaBH, HACKIIBKH 115 BOJIS
BUpaKEHA B 3arajbHUX MpaBmiIax (y 3aKOHAX) i B KEPIBHUX MOJTITHYHUAX
npuHIMnax. Bona Tomy i He 3aCTOCOBYEThCS 10 TUX OpPraHiB, sIKi BCTa-
HOBITIOIOTH 1Ii TIpaBuiIa i KepiBHI 3acagu, TOOTO 1O OpraHiB BEpXOBHHX,
JI0 MOHapxa i 10 HapOJHOTO MPEJCTaBHUIITBA, & 3aCTOCOBYETHCS JIHILE
JI0 THX OPTaHiB, MISUTBHICTH SKUX MiAMOPSAKOBaHA UM IIpaBUjIaM 1 Ke-
piBHUM 3acanam, TOOTO J0 OpraHiB MiJErTuX. Alle sl TOTO, MO0 IS
BiJIMOBiAaNBHICTH OyJa CpaBXHBbOIO, He0OXiTHO, 100 BepXOBHi QyHKIIT
Oy cyBOpO pO3MeXOBaHi Bil (ByHKIIH BTOPHHHUX, HEOOXiTHO, 100
KOMIIETEHIIisl MOHApXa W HapOJIHOTO MPEJCTaBHUIITBA 0OMeEXyBaacs
TIJIBKU NEPIIUMH, 1 1100 X AISUIBHICTH X HisIK HE TIEpeXouiia B ramy3b
MiJI3aKOHHOTO YIPAaBIiHHS".

Krnacukn mMapkcuamy-JeHiHI3MY, KPUTHKYIOUH OypXKya3HYy JIEpiKaBy,
BHCIIOBWJIM 0araTto I[iHHUX i7ieil m0710 BiMOBigaNbHOCTI AepxaBu. Tak,

! Terens I. B. ®. ®unocodus npasa / I. B. ®. Terens. - M., 1990. - C. 258-259.

> AnekceeB A. C. be30TBeTCTBEHHOCTb MOHApXa ¥ OTBETCTBEHHOCTD IIPABUTENbCTBA
/ A. C. AnekceeB. - M., 1907. - C. 4-14.

3 Tam camo. - C. 10.

4 Tam camo. — C. 15-16.

109



BicHuk N22 [69] MumauHa icmopii 84eHb npo depxasy i npaso

®. Enrensc mucas, 110 MEPIIOK YMOBOI CBOOOIHU € «BiAMOBINATBHICTh
yCiX YMHOBHHUKIB 3a CBOI CJIY»KOOBI [iT 1010 KOXKHOTO 13 TPOMAJISIH TIepes
3BHYAHUMHU CYIaMH | 32 3arallbHUM TIPAaBOM»!.

Ortxe, 111es1 BIATIOBINANBHOCTI Jep>KaBu Mepesi CyCIiIbCTBOM IPOTITOM
CTOJITh HAOyJIa TAKUX O3HAK:

a) MiANOPSAKYBaHHS YCiX ITOCAJOBUX OCI0 3aKOHY;

0) oA BiIaU ISl 3a00iraHHs i MPUITMHEHHS 3JIOBKUBAHb BIIAJIO0,
110 30Cepe/PKeHa B pyKax OIHI€l 0co0H;

B) CYIOBHI 3aXHCT TPOMA/ISH BiJ] 37I0BXKHBaHb B4 1010 TIOCATIOBUX OCI0.

B. M. T'eccen mucas, 1m0 B aOCONIOTHINA MOHAPXii CTAPOTO PEKUMY
ypsiIOBa Biiajia He 0OMeKeHa 3aKOHOM; 3aKOH He HaKJIaJae Ha Hel )KOTHUX
000B’A3KIB IIOM0 HiJJaHHUX 1, OT)KE, HE BCTAHOBIIOE MiJIaHUM HISIKHX
mpaB cTocoBHO Hel. [lepen BceMOryTHRO0, HaJI3aKOHHOIO aIMIHICTPAILII€I0
iHauBI Oe3npaBHuUil. Bin € 00’ ekTOM Bilaau, a He Cy0’€KTOM IpaBa, Iiji-
JaHUM, a He rpoMajJssHUHOM. [IpaBoBa jaepxaBa y CBOIil MiSIbHOCTI, Y
3aificCHEeHH] ypsAOBUX 1 CyqoBHX (YHKLIH OB’ s13aHa i 0OMekeHa PaBoM,
CTOITH IIiJT IPaBOM, a HE 103a 1 Haa HuM. [IpaBoBOIO IEepIKABOIO € aepKa-
Ba, IO 3/T1ICHATIA y CBO{# OpraHi3aiii 3acaau BiTokpeMieHHs Biaau. Jlami
B. M. I'eccen po3BuBaE IyMKYy, 1110 PUHITUAI B3aEMHOT BiJIIOBITaIbHOCTI
JepKaBH i 0coOU MOMHUPIOETHCS HE HA BCi BIJIHOCHHH MiX JIEPKaBOIO i
0c00010, BiH € HEOOXiTHOIO YMOBOK BiTHOCHH TpoMaAsHCTBAa. MoxHa
OyTH 0Cco00I0 JIHIIIE CTOCOBHO 1HIIOI 0COOM, MOJKHA MaTH TpaBa JIUIIE
CTOCOBHO TOT'0, XTO Ma€ 000B’s13Kku. JlepkaBa B 0c001 CBOET i A3aKOHHOT,
YpSAI0BOI BIIaid € 0c00010 MyOIiYHOTO TIpaBa, cy0’€KTOM 00OB’SI3KiB i
npaB. ToMy BiTHOCHHU I'POMAJTHCTBA € BiTHOCUHAMH HE JI0 JCPKABU
B3aralii, a J10 MiJ3aKOHHOT IEP>KaBHOI BiIaau, 10 ypsaay. TUIbKH CTOCOBHO
ypsAy B TPOMaJISHUHA € TPaBa, TOMY IO TUTBKH YpsJ Mae 000B’SI30K
CTOCOBHO HHEOT'O»2.

Ines BinmoBimampHOCTI AepxkaBu epes 0co00r0, 30KpeMa MTUTAHHS PO
BIJITOB1AAIBHICTD 3a 30MTKH, 3aII0AISHI IOCaJOBUMH 0CO0aMHU, BUKJINKAJIa
HeaOwsikuii HaykoBwii iHTepec me y XIX—XX ct. M. 1. JIazapeBchkuii Bij-
CTOIOBaB iICFO BIMTOBIaTbHOCTI CKapOHUIII JIepKaBH 32 3aIO/IiTHHS IITKO-
JI¥ IPUBATHUM 0CO0aM MOCaJ0BUMH 0COOAMU i OpraHaMH JICPKaBH B ITy-
OJIIIHO-TIPAaBOBUX BiTHOCHWHAX. BiH KpUTHKYBaB Teopii, 10 3alepedyiOTh
BI/IMTOBIIaTBHICTE CKAPOHMITI, 1 CyJacHUH HOMY ITOPSIIOK, 3a SKOTO BiAIO-
BiIaJIbHICTh JIeP)KaBHOI CKapOHUIlI HacTaBaja 3a Jil YUHOBHUKIB Y THX

! Mapkc K. Counnenns / K. Mapkc, ®. Ourense. - T. 19. - C. 5.
2 Teccen B. M. Teopus nmpaBoBoro rocyiapcrsa / B. M. Teccen. - CII6., 1912. - C. 22.
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crpaBax, Jie¢ BOHH OyJId MPEJCTaBHUKAMH CKapOHUIII y MAHOBUX Yrojax,
«HOPMOBaHUX LHMBIIBHUM MPaBOM», a y CIpaBax MyOIiuHO-TIPABOBOTO
XapakTepy BiNOBIAaIbHICTE IEepea 0cobaMu 3a 30UTKH MOKIIaaanacs 6e3-
MOCEPEHBO HA THX MOCAJ0BUX 0Ci0, IKi CBOIMU HEMPABOBUMH JIisIMU 3a-
BIaJIK 30UTKIB. AJie B aKTyaJIbHIN JOHUHI apryMeHTallii 1010 MUTAHHS,
SIKUH TTOPSIIOK BiMOBITAIBHOCTI 32 30MTKH, 3aMOISHI MTOCATOBUMHU 0CO-
Oammu, BIAMIOBIZIA€ CYTi CIIPaBHU 1 € CIPABEIIMBUM 1 JOMUIEHAM, TIPHHIIHIT
B3a€EMHOI BiIOBIAAIBHOCTI Iep>KaBH 1 0COOM SIK IiICTaBa HE BUKOPHUCTO-
ByBaBcs. MOXKIIMBO, TOMY HUM HaIMCaHO: « /{11 TpoIIoBoi BimoBianbHOC-
Ti YAHOBHUKA CBOIM MaifHOM NOTpiOHA 111 Oy/Ib-sIKa HOBa IOPHUIUYHA TTij-
cTaBa, a 11 1€ He 3a3HadyeHo»!.

VY cyuacHHX poOOTax Mpo MPaBOBY JEPKaBy aBTOPH, SK MPABHIIO, 00-
MEXYIOThCS JIUIIIE 3ra{yBaHHAM 111 B3aEMHOT BiIMTOBITaIbHOCTI ICPIKaBU
1 0coOu 0e3 PO3KPUTTS ii 3MICTY ¥ KOHCTATaIli€l0 TOTO, 1110 B HaIllii KpaiHi
i 32 KOPJJIOHOM peanbHO 3a0e3neyeHa BiIMOBIJAIBHICTD TPOMAJISH TIepe
JICPKABOIO, a HE BiJIMOBINAIBHICTD JepXKaBH Mepe] 0Co00I0.

OcTaHHIMH pOKaMH 3’ BHJIACS HU3KA TUCEPTALINHUX JOCIIKSHB IIPO
IOPUINYHY BiAMOBIMAIBHICTE JEpPKaBH Ta BiNMOBIAANBbHICTE OPTraHiB
MiCIIEBOTO caMOBpsAAyBaHHs?. IIpy 1{bOMY IIPHUHIIAI B3a€MHOI BiIITOBI-
JTATBHOCTI Iep KaBH i 0COOM TIOB’A3Y€ETHCS caMe i3 IPaBOBOIO IEPIKaBOIO,
OoOTPYHTOBYETHCS HEOOXiTHICTIO BiAmoOBinaTu iiomy: «OcobIMBOTO 3HA-

! JTazapeBcknit H. OTBeTCTBEHHOCTD 3a YOBITKM, IPUIMHEHHbIE TO/DKHOCTHBIMM /-
namu / H. JTasapescknii. — CII6., 1905. — C. 402.

? Tus.: IBanuyk H. B. BsaemHa BignoBifanbHicTh 0cOOM i lep>KaBu B KOHTEKCTI Po3-
OynmoBu cy4acHOI YKpaiHCBKOI iep)kaBu : aBToped. AIC. ... KaHf. 0pKA. Hayk : 12.00.01
/ H. B. IBanuyk ; Kuis. Han. yH-T BHYTD. ciipas. - K., 2007. - 19 c; Topsaank B. M. Bsaemna
MONTUYHA BifIIOBiJa/IbHICTD Aep>KaBHOI B/IaiM i TPOMAJIAHMHA B Cy4YacCHill IpaBoOBiii mep-
xaBi : aBToped. AuC. ... KaHA. MOMIT. Hayk: 23.00.02 / B. M. Topsauuk ; [JHimpomerp. Hai.
yH-T. — [I., 2006. — 17 c.; I'yceitnos JI. I. ornu. BifnosifanpHicTh iep>kaB 3a MOPYLIEHHA MiX-
HapOJHMX 3000B’sI3aHb Y rajIy3i [IpaB JIIOAUHM : aBTOped. JUC. ... A-pa Iopup. Hayk: 12.00.11
/ J1. T. ornu I'yceitnos ; HAH Ykpainn. In-T nepxasu i npasa im. B. M. Kopenpxkoro. - K,,
2000. - 36 c.; ITaBnenko P. M. ITapnaMeHTCbKa BifTIOBilaIbHICTD YPAAY: CBITOBMIL Ta yKpa-
THCBKMIT HOCBif : aBTOped. AMC. ... KaHA. MOMIT. Hayk: 23.00.02 / P. M. ITaBnenko ; HAH
Ykpainn. In-T gepxasu i mpasa im. B. M. Kopenpkoro. - K., 2001. - 16 c.; 3umosenp A. B.
ITpaBoBe perynoBaHHs B3a€MHOI BifllIOBiIaTIbHOCTI [IepyKaBy Ta TIOAVHY (KOHCTUTYLHITHO-
IIPaBOBUIL aCIEKT) : aBTOped. JUC. ... KaHf,. opui. Hayk: 12.00.02 / A. B. 3umosenp ; Hai.
1opuf. akaj. Ykpainu iMm. Apocrnasa Mypporo. - X., 2009. - 18 c.; IIpucsaxuiox B. IT. Llusins-
HO-TIPaBOBa BiANIOBiaTbHICTD 3@ 301TOK i IKOZY, 11J0 3aB/aHi IIpalliBHIKaM [IPaBOOXOPOH-
HUX OpraHiB : aBToped. ANC. ... KaHf,. Iopuf. Hayk : 12.00.03 / B. IT. ITpucsxuiok ; Har. axag.
npas. HayK Ykpainu, HJII npusat. nmpasa i migmpuemaniTaa. - K., 2011. - 18 ¢.; bucara IO. IO.
IOpupan4Ha BiINOBifaNbHICTD OPraHiB fAep>KaBHOIL BIa[iM Ta MiCL}eBOrO CaMOBPAJLYBAaHHA:
TEOPEeTHUKO-IIPaBOBe JOCIDKEHHA : aBTOped. INC. ... KaHJ. I0pyi. Hayk : 12.00.01 / O. 0. bu-
cara ; Kuis. naw. yu-T im. T. IlleBuenka. - K., 2011. - 18 c.
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BicHuk N22 [69] MumauHa icmopii 84eHb npo depxasy i npaso

YeHHS B CHCTEMi IPUHIUITIB IPaBOBOi Aep:kaBy HaOyBae B3a€MHA BiJIO-
BiIaJIBHICTh JIepKaBu 1 rpoMaasHrHA. Peaizallis 1[bOro MPUHIIMITY Ta-
paHTye iCHYBaHHS [I0-CIIPAaBXHbOMY IIPaBOBOT JepKaBH, 1a€ MOKIUBICTh
JepxaBi i TpOMaasSHUHY BHCYBaTH B3a€MHI BUMOTH, JI03BOJISIE 3aCTOCO-
BYBAaTH IIPUMYCOBHIA 3aXiJ] CTOCOBHO CY0’ €KTIB, IO MOPYIIYIOTh YCTAHOB-
JICHWH Mopsaaok»'. B3aeMHa BiIMOBIAANBHICTH OCOOH 1 IEPIKABU € HEOO-
X1IHOI0 YMOBOIO p030yIOBH I'POMasIHCHKOTO CycHiiabcTBa’. «Binmosi-
JNalbHICTh JEpKaBU Nepe] IPOMajsSHUHOM — OJUH 3 OCHOBHHUX
MPUHIIMIIB IPAaBOBOI AepkaBu»’. OIHAK Take 3raJlyBaHHS CBIIYUTH PO
MOXJIUBICTB 1 HEOOXiTHICTh IOPUAMYHOT BiJTIOBITAILHOCTI ICpXKaBH, aJie
HE BU3HAYAE 3MICT Ha3BAHOTO MPHUHIIHITY.

Sk mpuKIIaa 3MiCTOBHOI XapaKTEPUCTHKU AOCHTIHKYBAHOTO IPUHLIUITY
MOYKHA HAaBECTH Take: «[HIa 3araJbHOBH3HAHA PHUCa IPAaBOBOI AEPIKAaBU —
BCTAHOBJICHHS W BIAMOBIAHICTh MPHUHIIMITY B3a€MHOT BiIOBIIAILHOCTI
nepkaBu i ocobu. Lleit mpuHIMII BUSBIISIETHCS HAaCAMIIEpe ] y BCTAHOBJICH-
Hi Iep>KaBOIO 3aKOHOJaBYNX 0OMEKEHb CBOET aKTHBHOCT1 CTOCOBHO 0CO0M
W CyCHiNILCTBA, Y IPUHHSATTI IEPKABOO KOHKPETHHX 3000B’513aHb, CIIPSIMO-
BaHWX Ha 3a0e3MeueHHs iIHTEepeCiB TPOMaJIsH, Y HasSBHOCTI peallbHUX 3a-
XO/IB BIIMOBIJaIbHOCTI MOCAOBUX OCI0 Jiep)KaByu 3a HEBUKOHAHHS X
000B’5I3KIB TIepe/I CYCIUTLCTBOM 1 0c00010. Y CBOIO 4epry, cBoOo1a 0coOH
y MIPaBOBil JieprKaBi HE aOCONFOTHA, OCKLTEKH BOHA OOMEXeHa i perimaMeH-
TOBaHa MPaBOM, IHTepecaMH i mpaBaMH iHIIUX 0oci0. Bix monnHu Bumara-
€THCS IOTPUMAaHHS yCiX MPAaBOBUX YCTAHOBICHb 1 BUKOHAHHS KOXHHUM
000B’sI3KiB MEpe/T ACPIKABOIO U CYCITITBCTBOM».

VY nocnimkeHHSX, TPUCBIYCHUX IOPUANYHIN BiANOBIAaIBLHOCTI AepKa-
BHU, PO3TIISIAIOTHCS Pi3HI aCIEKTH BiJIHOCHH JIEPIKaBU i 0COOH, a TAKOK
MUTAHHS BiANOBIAAIBHOCTI AEP>KaBH 3a LIKOAY, 3aIl0AiI0BaHy NPUBATHUM
ocobam. IosiBa poOiT i3 Li€l TeMH OCTAaHHIMU POKaMH 1 BiICYTHICTb MpH
BOMY e()EKTUBHHX 3aC00IB MPOTH/IT HEPABOMIPHHUM JIISTHHSM JISPKaBHUX
OpraHiB i MOCaIOBUX 0Ci0 CBIAYUTH MPO IX aKTyalbHICTH i HEOOXiTHICTH
MPOJOBKEHHS MMOIIYKY NPAaBUJIBHHUX PILIEHB ISl JICHOTO BTIJICHHS B JKUT-
T TionokeHb crareit 11 19 Konerutyiii Yipainu.

! Tus.: Isanuyk H. B. B3aemHa BifiIOBifanbHICTh 0cOOM 1 lep)KaBU B KOHTEKCTI PO3-
OynmoBu cydacHOi YKpaiHCBKOI filepsKaBM : aBTOped. AMC. ... KaHf. opuf. Hayk: 12.00.01
/ H. B. Ipanuyk ; Kui. Hau. yH-T BHYTp. ciipas. - K., 2007. - 19 c.

2 Tam camo. - C. 4.

* Cynuosa E. A. HeTpanuijmoHHbIe BU/bI IOPUANYECKO OTBETCTBEHHOCTH : JC. ...
KaHp,. 'opug. Hayk / E. A. Cynnosa. - M., 2005. - C. 185.

* Obras Teopusi rocyfapcTsa u mpasa. Akagemndecknii Kype. T. 1. - C. 471.
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Haii0inpi mmigHuM HanmpsMoM y BU3HAYEHHI i BCTAHOBJICHH] MEXaHi3-
MIB BiJIIOBIAJILHOCTI JICpPKaBH Mepe] 0COOO0I0 € aJIMIHICTPaTUBHA FOCTHUILISL.
Bunukaroun Ha IpyHTI TeOpii BiTOKpEeMIICHHS TUJIOK BIIaIH, aIMiHiCTpaTHB-
Ha FOCTHIIISI € HAHOLIBII ICTOTHOIO i HEOOXiJHOIO rapaHTiel0 PaBOMIpHO-
r0 XapakTepy ypsaoBoi Biaau'.

Ines B3aeMHOI BiIMTOBIMATBHOCTI JAepKaBH i 0cOOM y CydacHi# BiTUM3-
HSHI MpaBoOBiil HAyTl € 3araabHOBH3HAHOIO. He BUKIMKAae 3amepevucHHs
TaKU{ CKJIaJ MTPABOMOPYIISHHS, K «IIPABOTIOPYIIEHHS 3 OOKY MOCaI0BUX
0ci0 1 iHIIKX Jep)KaBHUX CITYy>KOOBIIIB», IPOTE Y BU3HAYECHHI 3MICTY, MEX
1 MexXaHi3MiB BiJIIOBIIaJIBHOCTI JAepKaBH mepe 0co0Ooo 1me 6arato HeBU-
PIIIEHUX 1 HABITh HEYITKO OCTABJICHUX TUTAHb.

Jamkosckas E. Uiess B3aMMHOM 0TBETCTBEHHOCTH rocy1apcTBa M JM4-
HOCTH B €BPOICICKOI MOJIMTHKO-TIPABOBOMH MbICJIH

CTaTI:-H IIOCBsIIICHA OCO6GHHOCT${M CTAaHOBJICHUA l'IpI/IH]_H/IHa BSaHMHOﬁ OTBCT-
CTBEHHOCTH JIMUHOCTHU U FOCYJIapCTBA B €BPONEHCKO MTOJIUTUKO-IIPABOBOM MBICIIH
KaK HEO0OXOIMMOTI0 3JIEMEHTa MOJICITU MPABOBOTO TOCYIapCTRa.

Knrwouegwle cnoea: counanbHas OTBETCTBEHHOCTb, TOCYAapCTBO, JINYHOCTb,
[IPaBOBOE TOCYAAPCTBO.

Dashkovska O. Idea of mutual responsibility of the state and person in the
European political and legal researches

The article is devoted to the features of formation the principle of mutual
responsibility of person and state in the European political and legal idea as a
necessary element of model of the law-governed state.

Keywords: social responsibility, state, person, law-governed state.
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