Cymmuicme i aguwe YyueinbHo-npasoeoi 8ionosidansHocmi b. KapHayx

YIK 347 B. Kapnayx, acuipast xadenpu OuBibHO-
ro npasa Ne 1 HanioHa/nbHOTO yHiBEpCHU-
teTy «lOpuanyHa akageMia Ykpainu imMeHi
Apocnasa Mygporo»

CyTHicTb i ABMIIE
IVBiNTbHO-NPAaBOBOI BiiNIOBiJaTbHOCTI

BuBueHHS TpUBAaTHONIPABOBOI BiAMIOBIAAIEHOCTI € OJHUM i3 OCHOBHUX
HanpsMiB IUBUTICTHYHAX JOCIIIKeHb. Bary miel mpoOiieMu B HayIli MBI~
HOTO MpaBa MOXKHA MOPIBHATH 31 3HAYCHHSIM «TPAaHUYHUX» NMUTaHb Y (iso-
coii. Toxk 3aKOHOMIPHO, 1110 HAYKOBHI IHTEpPEC 10 MPOOIEMH IIUBIIBHOT
BiJIMIOBIAaIbHOCTI He 3racae. Mera mi€l cTaTTi — MOCIiINTH UBIITEHO-TIpa-
BOBY Bi/ITIOBiNAJIbHICTB KPi3h NPU3MY JiaIeKTUYHOI Tapy CyTHICTh — SIBHLIIE.

Kareropii cyTHICTS 1 SIBHIIIE TO3HAYAIOTH Pi3HI CTYNEHI Mi3HAHHS TPEa-
MeTa. SIKIIo CyTHiCTh — I BHYTPINIHROIIIMOWHHA TIpUpoa pedi, ii ima-
1110 3’SIBISIETHCS O€3MM0CepeIHbO, Ha I0Ka3 ICHYBAHHS 4Or0Ch iHIIOro'. Y mpu-
POAHMYMX HayKax, 10 BUBYAIOTh PEAIBHICTD OiticH020, Ni3HAHHA IIOUYHHA-
€THCS 3 TOCHIIKEHHS SABHILA, Yepe3 SIKE 3r0I0M OCATAETHCS CXOBaHA B
HbOMY CYTHICTh. Ta IpaBHHYA HayKa BUBYAE PEANBHICTh HANEIHCHO20?, NE
CYTHICTB @ priori Ma€ TBOPUTH SIBHLIE. 3 OIVIALY Ha 1€ MU IOYHEMO came
i3 CyTHOCTI.

! OuB.: ®umocodcknit SHIMKIONeMIecKuit cnoBaps / [pen.-coct. E. ®. I'y6ckuii,
I. B. Kopabnesa, B. A. Jlyruenko]. - M. : IH®PA-M, 2009. - C. 445, 553.

? Po3pisHeHHA pealbHOCTI AifICHOTO (CYIIOTro) i peabHOCTI HATIEKHOTO, 2 TAKOX HayK,
10 iX BUBYAIOTD, MA€ BXK/IMBE 3HAUEHHA /1A 6araTrboX MOJA/IbIINX MipKYBaHb LIbOTO JO-
crimxenHs. ToMy MaeMo 3pOOUTH CTOCOBHO LIbOTO KOPOTKe 3ayBakKeHH:. BispMemo fBa
CXOXXVX BUCTIOB/TIOBAaHHA: A. «AKIIO ifie JOIL, TO XifHMKM MOKpi»; B. «sakmo ifie gor, To crif
Y3ATH IAPACOIbKY». BICIOBMIOBaHHSA A 0nucy€e JiIICHICTD, i TOMY € AeCKPUIITYBHUM (OIM-
coBuM). BucnosnioBanHs B npunicye nemo sk Haje>XHe, i TOMY 3BeTbCA IPECKPUITUBHUM
(mpunmcoBum). OToKe, BUCTIOBIIIOBaHHA A CTOCYETHCS PeaTbHOCTI AiMICHOTO (OHTOMOTIYHOI
PpeanbHOCTI), @ BUCTIOB/IOBaHHA B — peanbHOCTI Ha/leXXHOTO (eOHTUYHOI peanbHOCTi). Bif-
TIOBi/IHO JIO IIbOTO iCHYE: /IOTiKa AeCKPUIITMBHMX BIC/IOBTIOBAHD Ta JIOTiKa IIPECKPUITUBHIX
BUCJIOBIIIOBaHb. YTiM y OyfeHHilT MOBI 114 pisHMIA € ManonoMiTHo0. O6usBa HaBeneHi
BIUCJIOB/IIOBaHHA NOJi0HI 38 CMHTAaKCUYHOK CTPYKTYPOIO: B 000X BUKOPUCTAHO CK/IaJHUI
CIIOJTYYHMK «SKIIO. .. TO». Taka HeTOYHICTb MOBCAKIEHHOI MOBY YacoM 30MBa€ NOCIITHUKIB
3 maHTenuKy. Tax, mpumipowm, b. I. Ilyrincbknit KpUTHMKY€e TPUUIEHHY CTPYKTYPY IPaBOBOi
HOPMH, IOMUIKOBO BBakatoun ii iMmmikaTuBHoO (guB.: Ilyruuckuit b. V1. IIpo6aemsr
OTBETCTBEHHOCTY B 4acTHOM npase / b. V. Ilyrunckuii // Bectn. Mock. yn-Ta. Cepus 11.
IIpaBo. - 2010. - Ne 4. - C. 12-14).
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CyTHicTh IMBiTbHO-IPABOBOI BixnoBinanabHocTi. Ha Ham norsia,
LMBIILHO-TIPABOBA BiAMOBIAAIBHICTD MAEC MpPu PiGHI (CMYNeHT) CymHOCMI,
110 pa30M TMOCTAIOTh AK i€papXis PYHKIIOHATBHUX 1/1eH, SKi BTUTIOE BiITO-
BiJHHMI PAaBOBUH 1HCTUTYT. 3pO3YyMITH, IO Take OararopiBHEBa CYTHICTb,
JIOBOJII MIPOCTO, SIKIIO 3raJiaTy JIAaBHIO MPUTIY NP0 MYJIpels, SKUH, 3amm-
TaBIIN TPHOX KaMEHSAPiB Ha OyJiBHHIITBI, IO Ti pOOWIH, TTIOYYB TPH Pi3HI
Bimnosiai. Tak, mepmuii BiNOBiB, 10 POOUTH KKy, APYTHA — IO 3a-
poOisic Ha KUTTS, a TpeTiit — 1o Oyaye mkomy. XKojeH i3 HUX HE TIOMU-
JUBCS 1 HE 3TyKaBUB, 00 KOXKEH yKa3aB Ha pi3Hi mabumi cyTHOCTI Tiei pobo-
TH, Ky BOHH BUKOHYBaJIH.

VY HUBITICTHII TEPIIMM 3alIPOTIOHYBAB BUAUISTH TPH CYTHOCTI [IUBiJIb-
HO-TIpaBoBoi BignosiganeHOCTI B. /1. [IprMak. Ha iioro mymKy, «HameXuTh
BU3HAUUTH, YUM € BIAMOBINANBbHICTH: 1) 3 MOy NPaBOMOPAIKY;
2) 3 momIsILy KpeauTopa; 3) 3 OoIsiAy Ha CTaHOBHINE OOp)kHUKA. Jlumne Ha
MiJICTaBi y3araJlbHEHHS! OTPUMaHUX PE3YNBTATiB i 31CTaBICHHS BUSBICHUX
“CyTHOCTEH”, — yBa)ka€ BUCHHH, — MOXKHA Oy/e BUIUTUTH T€ 3arajibHO-
ICTOTHE, 1110 CTAHOBUTH CITPABXKHIO CYTh IIMBLIBHOI BiAIOBIAAIBHOCTI. . . »!.

[oromxytounce y migoMy 3 TUTIAHICTIO i7iel PO MOi-CyTHICTh ITUBLITb-
HO{ BiMOBIJaNBFHOCTI, MU, OJJHAK, YBa)KAEMO 32 HEOOXiHE 3allPOIIOHYBaTH
JICIIIO iHIIIe OaueHHs KOYKHOT 13 CyTHOCTEH Ta X B3aeMo3B’s13Ky. [lo-niepiire,
BHJIAETHCS, IO CYTHICTh — IIe HE Te, 1110 OaYUThCs Y TPaBoBOMY (peHOMEHi
«3 MOTIIAAY» KOTOCh, a Jeska (GyHKLIOHAJIbHA ies, 3aKiaieHa B [bOMY
(heHOMEH], 110 OCATAETHCS HAMH SIK PE3YNbTAT IIEBHOI NMTIMOMHN HOTO HAayKO-
BO-TeopeTu4yHoro nizHaHHs. Ilo-apyre, Mu HamossiraeMo Ha TOMY, IO
CYTHOCTI MalOTh OyTH HE PIBHO3HAUHHMHU, a 1I€PAPXI4HO YIOPSAKOBAHUMH
TakK, 110 BHUIIA MiAIOpsAaKOoByBaja 0 co0i Hk4y. [lam MU HOSACHUMO Lie
TBEPAKCHHS, Ta HAcCaMIIepes CIiJ BKa3aTH, SIKUM MU 0a4MMO 3MiCT KOXKHO-
TO 3i a0JIiB CYTHOCTI.

Binnorigaroun Ha 3anutanHs: «I1{o Take 1UBIIBLHO-IIPABOBA BiIIIOBI-
JANBHICTE?» — Yy JIyCi IepIIoro KaMeHspa i3 MpuTdi, MOJKEMO CKa3aTH, [0
LUMBUIFHO-TIPABOBA BiANOBIAANBHICTE — L€ NEPeKIadeH s HecamueHUux
HAcAIOKIE 13 TJIeUEH TOro, XTO iX 3a3HaB, Ha IUIEYi KOTOCh IHIIIOrO (SK Ipa-
BHJIO, TOTO, YHsI TIOBEIHKA CTalla MPUYNHOIO X BUHUKHEHHs). HaitOinbim
BIIY4HO, IIONPaBIa, CTOCOBHO AETIKTHOI BiAMOBiJAIbHOCTI, BUCIOBUIINCS
. Koynmen (J. Coleman) i I. Menanoy (G. Mendlow). «/lenikTHuii mmo-
30B, — CTBEPAXKYIOTh BOHH, — JIAa€ 3MOT'Y ITOTEPIILIIOMY BiJl I€BHOI LIKOIU

! TIpumaxk B. CyTb i «cyTHOCTI» LIMBiNIbHO-TIPaBOBOI BifOBiganbHOCTI / Bonogumup
ITpumaxk // Opup. Ykpaina. — 2003. - Ne 3. - C. 40.
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3poOuTH Horo mpobieMy mpoOIeMOr0 KOroch iHIIOro»'. YpaxyBaBIiy, 110
3 TOYKH 30py €KOHOMI4HOI Teopii Oy[b-AKi «HEeraTWBHI HACTIIKW» YU TO
«mpobeMmny € HacaMmIepe]] BTparaMu, ado X BUTpaTaMu, MH OTPHMAEMO,
10 IMBIUILHO-TIPAaBOBA BIAMOBINANBHICTE — Y€ CHOCIO nepepo3noodiny eu-
mpam?. Y 1[bOMY TIOJISTa€ MEPIIHiA, HAHOUIBII MparMaTu4Huil piBeHb 11
CYTHOCTI, 1 BUXiTHUI MOCTYNIaT Teopii EKOHOMIYHOTO aHaJIi3y IpaBa.
Burte — cyTHICTS ApYTOTO PiBHSA: BiANOBIAANBHICTD, IKY MH J0 ITLOTO
BU3HAUMJIN K TEPEPO3IOAIT BUTPAT, BOAHOUYAC € MIpoio gionaamu OJisl
npasonopyuiHuKa, Mo CIpUHMaeThCsl HUM K TTOKapaHHs. Y HayKoBiif Jii-
TepaTypi HEPIKO TPAIISIOTHCS CIIPOOH 3allepedr Ty iICHYBaHHS TaKoi imei
B IHCTHUTYTI IMBUTHLHOI BiAOBIAIILHOCTI i TBEPIUTH, IO TIPUBATHOIIPABO-
Ba BI/IMOBIAANBHICTh — I1€ BUHSATKOBO KOMIICHCAIIiS 1 )KOTHOI MipOIO HE
BigmuiaTa®. YTiM, Ha HAIll OIS, TaKa MO3MLIS € HEIOCTAaTHBO 3BAXKEHOIO.
SKI0 mpHCTaTH HA T, 10 BiAMOBIJAIBHICTS — II€ JIMIIIE KOMIICHCAITis, a
HE BiIUIaTa, TO B3araji He3pOo3yMIUTUM BHSBISIETHCS, YOMY 1151 KOMITEHCALTis
MIPOBAJUTHCS 32 PAXYHOK BUHY8AmMYsL, a HE KOTOCH 1HILIOTO (HAIPHKJIIa]] TOTO,
XTO 1epeOyBae B OUTBII BUTTHOMY JIJIS [[LOTO CTAHOBHIL ). BuzHaroun, mo
y TIpaBi BiAIIKOXyBaHHS 30MTKIB «HAE€ThCS HacaMIlepe ] PO KOMITeHCaITii-
HY CIIPaBEIIUBICT»?, HE CITiJ| 3aJIMIIATH 1034 YBAroo i 10 «HEOOXiqHICTh
BiIIKOMYyBaTH 3aBaHi 30UTKHU 3aBXAN Oyne cy0’ €eKTHBHO BigdyBaTHCS
MPaBONOPYIIHUKOM, SIK IEBHA Kapa JJIs HbOTO...»". Ta HaBiTh Oinbmie:
CIipaBa HE JIUIIE y IICUXOJIOTIYHOMY TepeKMBaHHI BiAMOBIAAIBHOCTI, a
mepur 3a Bce B i1 Ciry>KO00Bil poJli CTOCOBHO PETYIATUBHHUX BITHOCHH. SIK
BiJI3HAYAIOTh aBTOPU KOJIEKTUBHOI MOHOTpadii, MpUCBIYEHOT UUBITBHIN
BiJIIOBiIaTBHOCTI, OCTAHHA € 3acO000M CHOHYKAHHS, CTUMYITIOBaHHsI O0pK-
HUKa OOPOBIILHO BUKOHATHU CBili 000B’SI30K, @ TOMY 11 BITHOCSTH JI0 Ha-
JIe)KHOTO BUKOHAHHS OCHOBHOTO PETYJSITHBHOTO 00OB’SI3KY SIK 3aci0 70
MeTr®, CripoOu He 3BAKUTH Ha 1€ CAYKWIN O JOOPHUM BUTIPABIAHHIM IS

! Coleman J. Theories of Tort Law [Electronic resource] / J. Coleman, G. Mendlow //
Stanford encyclopedia of philosophy. - Regime of access: http://plato.stanford.edu/entries/
tort-theories/

2 Tam camo.

* Tus.: Cob6uak A. A. O HEKOTOPBIX CIOPHBIX BOIPOCax 00IIeil Teopuy IPaBOBOIL
orBetctBeHHOCTN / A. A. Cobuax // IlpaBoBenennue. — 1968. - Ne 1. — C. 50.

* Mus.: Hunmeniyc P. ®@inocodis npasa / Paitaroney Lnmnmeniyc : [nep. 3 Him.] ; 3a pex.
€. M. IIpnuemnis. - K. : Targem, 2000. - C. 229.

* Tus.: TToxposckmit V. A. OcHoBHbIe Tpo61eMbl rpakianckoro npasa / V1. A. ITo-
KPOBCKMUIL. — [5-e u3p,., crepeot.]. — M. : CraryT, 2009. — C. 274. — (Knaccuka poccuitckoir
LVBUTUCTUAKN).

¢ FOpuanyHa BinnosiganpHicTd (uBimicTuyHi acextn) / [A. M. CaBuiibka, B. B. JIyup,
3. B. PomoBcobka Ta iH.] ; 3a pen. H. L. Tutosoi. - JIbBiB : Buia mk., 1975. - C. 5-6.
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0araToro puMJISTHUHA, SIKHI IPOCTYBAB BYIHISIMH MiCTa, PO3al0uH JISIMacH
MEePEeX0KUM, MOTEePEIHHO HAKA3aBIIM CBOEMY PaOOBi CIIiAyBaTH 3a HUM 1
HEeTalHo CIIavyBaTH JUHAPH SK KOMIICHCAIIO TOTEPITiINM.

Ha naiiBumiomy, TpeThoMy, piBHI CBOEI CYyTHOCTI LMBUILHO-ITPABOBA
BIJINIOBIIaJILHICT MTOCTAE K IHCTUTYIIOHANII30BaHE BTUICHHS 0a30BUX 3a-
TaTBHOIIPABOBUX 1I€H: CIIPAaBEIUTMBOCTI, OIUIBHOCTI, BU3HAUYEHOCTi. ToMmy
CJTiT KOPOTKO CXapaKTEePHU3yBaTH, SIK I1i i€l BUABJISAIOTH ce0e B IHCTUTYTI
MBUIBLHOI BIAIIOBINAJIBHOCTI.

I3 gaciB ApicToTens po3pi3HSAIOTH JIBa BUIU CIIPABEINTMBOCTI: CIIpaBe/-
JIUBICTB, IO 3PIBHIOE (justicia commutativa), — BOHA 03HAYAE A0CONFOTHY
piBHICTB il i mpoTUAil, HAPUKIIAA, TOBAPY i LIHM; Ta CIPABEIIUBICTb, IO
posnoginsie (justicia distributiva), — 1i 3micT HalinpocTiie BUupa3uT ¢pop-
MYJIOIO Suum cuique, TOOTO «KO)KHOMY CBO€», 00 «IJis1 HEPIBHUX piBHE
craio 6 HepiBHUMY’. OCTaHHS BUSBIAE cebe uepes i7er0 BiAMOBIaIbHOC-
Ti-BIATIIATH, aJKE B TAKOMY PO3pPi3i BUHYBATEIb KON OTPUMYE CBOE,
KOJIM CTUIavdye 3aBaaHi 30uTku. [lepia BUSBISETHCS Yepe3 BUMOTY €KBiBa-
JIGHTHOCTI PO3MIpy BiAIIKOAYBaHHs 3aBIaHUM 30MTKaM. Y TiM, Ha Halll
TIOTIISAT], HAWOUTBIIHIA iHTEpeC y 3B’ 3Ky 3 MUTAHHSIM CIIPaBeIMBOCTI CTa-
HOBUTH Npo0emMa, Ha 5Ky 3ayBaxye 1. Panopyx (G. Radbruch) y cBoiii
«®Dinocodii npaBay. Ha gymky Mucnurens, cCpaBeAnBIiCTh MiCTUTh HE-
nepe0opHy CYyMepeyuHiCTh: 3 OMHOTO OOKY, PIBHICTH € ii CyTHICTIO, 3araib-
HicTb € 11 popMoI0, a 3 APYroro — TiNbKMU 1l MpUTaMaHHE MparHEeHHS
CIpaBeIMBO OL[IHUTH OKPEeMHH, HEITOBTOPHUN BUIIAJIOK i OKpeMy, HETO-
BTOPHY JIIOMUHY B iX CBOEPITHOCTI. YTiM BUMOTa KOHKPETHOI CIIpaBeIjIn-
BOCTI HIKOJIM He MOXe OyTH MOBHICTIO BUKOHaHA. [HAMBigyani3oBaHa
CIPaBEJIUBICTh € CYNIEPEUHICTIO B CO01, CIIPaBEIJIMBICTh BUMArae 3aralib-
HUX HOPM, aJie 1X 3arajbHICTh Ma€ CTYICHI, CIeliaTi3aii — IIe TaKoX iIe
(hopmu 3aranpHOr0. [1oCcTynoBO BOHA HAOIMKAETHCA A0 1HAMBIMyai3ailii,
HiKOJIM He Jocsrarod 11 moBHicTio®. Homy 11e BaximBo? — Bo BicTpsim
aHTUHOMIT, TIPO sIKy mucas I. PangOpyx, € BMHA K yMOBa BiIIOBIAAIBHOCTI.
CamMme B IOHATTI BUHH — HaMaraHHs IpaBa KOHKPETU3YBATH CIIPABEITUBICTD
CTOCOBHO KO)KHOTO BMIIa/IKy, HAMaraHHs BpaxyBaTH BCE, 1[0 BaXKUTh.
Y noHATTI BUHU — Oe3KiHeuHe MparHeHHs 0 aCHMITOTH 1HIWBITyai30-
BaHO1, KOHKPETHOI CIIPaBEATIMBOCTI. Y TOMY, IK MM HOT0 BU3HAYaEMO, —
piBeHb 1i€i inauBiMyanizaiii. [ rolmoBHe MUTaHHS: SKUM BiH Ma€ OyTH, TS

7 Ius.: CrimpkuH A. I. @unocodus : yuebnux / A. I. Croupxus. — M. : IOpaiir ; VI]T
[Opaiir, 2010. - C. 714.

8 Pan6pyx . ®inocodis npasa / Iycras Pag6pyx ; [nep. 3 nim. €. [pudenis, B. [Ipu-
xombko]. — K. : Targem, 2006. — C. 156-157.
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piBeHb, Y IapHHI IPUBATHOTO NpaBa? BuHa — 11e CBOro pojy Mipka, 3 KO0
CYII IiIXOAMTH JI0 BiAMOBIa4a, BU3HAYAKOUH, UM CJIiJI IEPEKJIACTH Ha HhOTO
30UTKH, SKUX 3a3HaB IM03MBaY, YU 3AJIUIIATH 1X TaM, Jie BOHHU MEPBICHO BU-
HUKIW. HackifbKe 1 MipKa Mae OyTH I0ITacOBaHOIO JIO KOHKPETHOT 0CO0H,
110 sIKO1 MipU BOHA Ma€ BPaxOBYBaTH IHAMBIAyaJibHI 0COOJMBOCTI Ili€i
OCTaHHBOi? — Y IbOMY KBIHTECEHIiSI TPOOJIEMH BHHH B TIPaBi 3arajioMm
1 B IUBUTHHOMY TIpaBi 30KpeMa.

HacTynHa 3aransHOIIpaBoBa ifes, Mo ii BTUTIOE IUBLIbHA BiITOBIIaTb-
HICTh Ha HAWBUIIIOMY PiBHI CBO€1 CYyTHOCTI, — AOMUIBHICTh. Ha Hamry
IYMKY, i7iest TOUITbHOCTI BUSBIISIE ce0e HacaMIlepe] y 71omy, 110 3aBeJIeHO
Ha3MBaTH «BIAMOBIAANBHICTIO Oe3 BuHMY». CIpaB/ii, BaXKKO Ha3BaTH CHpA-
6e0nueuM y BIIACHOMY PO3YyMiHHI IIbOTO CJIOBA MOKJIaJaHHS BiINOBigalb-
HOCTI Ha BOJIisl, sKUH He mopyvB [IpaBui 1opoxHbOro pyxy. Jlopednimmm
y IbOMY pa3i 0yi10 6 TOBOPUTH caMe TIPO QOYLIbHICMb' .

TpeThoro 3aranbHONPABOBOIO 1€ € BU3HAUEHICTh. X04a BOHA ACIIO0
MO-Pi3HOMY TIIYMAauUThCS MPEICTABHUKAMU aHIIO-aMEPUKAHCHKOT Ta
KOHTHHEHTAIIbHOT IOPUCIIPYACHIII#2, BCE K MOXHA BUOKPEMUTH CITiTbHE
JUTst 000X MPaBOPO3YMiHb SAPO 3HAYCHHS I[LOTO IPUHIIKMITY. Bu3HaveHicTh
MOJIATAE HAacaMIIepes y TOMY, IO MPABO SIK Take € HaMaraHHsIM JIOIWHA
MO/I0NIaTH Henepen0adyBaHiCTh KUTTS, TPOTUCTOSNTH BUITAIKOBOCTSM 1
MIPUMXaM JI0JTi, 3pOOUTH IIITMH CBOTO OyTTS BIOPSAKOBAHUM, BU3HAYCHHUM,
nependadyBaHUM. [/1est mpaBOBOi BUZHAUEHOCTI MOKJIMKAaHA 10 KUTTS
(hyHIaMEHTaIBHOIO MICUXOIOT1YHO0 TOTPeOOoto tonuH, Ky A. I. Macnoy
(A. H. Maslow) na3uBae motpebotro B Oe3rerni. 3MiCT I[i€l ToTpedH, K
CTBEPJIKYE TICUXOJIOT, Y TOMY, 1110 JIFOJMHA TparHe J0 HOPSIKY, BIOPSI-
KOBaHOCTI, CTPYKTYPH, 3aKOHY; BOHA BOJIi€ 0AUUTH JTOBKOJIMIIHIN CBIT
nepea0avYyBaHUM, PO3MIPEHUM, OPTaHi30BaHUM, CTAOUIBHUM, TAKUM, Y
SIKOMY JIIFOTh pa3 1 Ha3aBKJM BCTAHOBJICHI MPaBWJIa, ¢ HEMA€E MiCIls He-
Oe3meYHnM HeCcToAiBaHKaM, 0e3MmopsaKy i xaocy. | mpaBo sik HOpMaTUB-
HICTP 1 IOPSAJOK BTAaMOBYE IO MOTpeOy, 30KpemMa i depe3 IHCTUTYT IH-
BUTBHOT BimMMOBigapHOCTI. J|J1s MOTEPITIOr0 BU3HAYEHICTD, IO MMOCTAE
Yyepe3 IHCTUTYT HUBUIFHOI BiATIOBIIaIbHOCTI, — II€ CIIpo0a MPOTHUCTOATH

! leTanpHMIT aHa/Ii3 eKOHOMIYHOI JOL/IBHOCTI IPUHIUITY BifjIOBiZanbHOCTI 6€3 BMHU
HasefieHo y npaui I.-B. Illedepa it A. Illonen6eprepa (aus.: Schifer H.-B. Strict Liability
versus Negligence [Electronic resource] / H.-B. Schifer, A. Schonenberger // Encyclopedia
of law and economics. - Regime of access: http://encyclo.findlaw.com/3100book.pdf).

2 TIpocTopuit aHasIi3 TOTO, 10 BKIAAAIOTh Y IOHATTS IPaBOBOI BUSHAYEHOCTI MIUCTIN-
TeJIi aHI/I0-aMepMKaHChKOI Ta KOHTMHEHTa/IbHOI IPaBOBUX TpaguLili, nus.: Jleonn b. Cso-
6ona u 3akoH / bpyHo Jleonu ; [mep. ¢ anrn. B. KomkuHa] ; mox pen. A. Kypsiea. - M. :
MPUC3H, 2008. - C. 88-115.
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MIPUKPUM BUIAJIKOBOCTSIM JI0JIi: 3aKOH HIOM CTPaxye JIFOAUHY Ha BUIAI0K
3aBIAaHHS IIKOIH, NAaf0Yd THM CAMHM IIOYYTTS BIIEBHEHOCTI i Oe3MeKH.
Jlyist 3aroniroBaya MIKOJIM BU3HAUCHICTh MOJISTAE Y MOXKIIMBOCTI 3HATH Ha-
TIepe] IPaBOBY OITIHKY Ti€i UM 1HIIOT MOZEITi MOBEMIHKH, KBaTi(iKaIliro i
SIK IPABOMipHO1 4u npotunpaBHoi. Sk numie npo ue b. Jleoni (B. Leoni),
3arajbHi HOPMATHUBHI TOJOXEHHS 3a0€3MeUyI0Th TPOMAaITHAM MOYITHBICTh
MJIaHYBaTH CBOKO MOBEMIHKY 3 TOYKH 30py 1i mpaBoBUX Hachifkis'. Jlims
JIOCITIIDKSHHS MTPOOJIEMH BUHU B ITUBITLHOMY IIpaBi BUHATKOBY BaXKITHBICTh
Mae IMIUTIKalis, Ky poOHuTh i3 mpuHUuMy Bu3HadeHocTi @. A. Xaiiex
(F. A. Hayek): «sx mpaBmito, Ti 00CTaBHHH, SKi 3HAXOIATHCS 11032 MEKAMM
oJIst 30py 1HAMBIAA, HE MAOTh OyTH MiACTABOIO ISl 3aCTOCYBaHHS 10
HBOTO TIPUMYCY»2.

Po3misiHyBIIM 3MiCT YCiX TPHOX PiBHIB CYTHOCTI IIMBLIBHOI BiAMOBI-
JATBHOCTI, CITiJ] TETep KOPOTKO OIMHMCATH iX paH)KyBaHHS, TOOTO i€papXidHy
BITOPSIIKOBAHICTH MiK CO00I0. 3 TOUKH 30py BIAMOBIIANBHOCTI SIK IIEPEPO3-
TTONILTY, HE Ma€ 3HAYCHHS, 3BIKH i KyIH IMepEePO3TOAUIATH BUTPATH, TOJIO-
BHe, 00 Bi0yBa1ocs NepeHECeHHS K Take, MOAi0HO JI0 TOTO, SK IIEPIIO-
My KaMeHspeBi 3 mpuTdi 0yI10 Oaifryske, 0 Oy IyBaTH: K0Ty YH B’ I3HUITIO,
TOJIOBHUIM JIJISl HROTO OYJI0 «poOHTH KIaAKy». Lle o3Havae, 1110 Ha niepiiomy
PIBHI CYyTHOCTI HEBU3HAYECHHUM € KpUTEPiii, 32 TKUM BiOYBAETHCS ITEPEPO3-
nonin. Tomy nepmuii piBeHb CYyTHOCTI OTpebye 0OMexeHHs CBO€T il
17IEE€I0 APYTOTO PiBHSA, 3TiTHO 3 SKOIO OCTATOYHHM «aapecaTom» 30HTKIB,
10 BUHUKJIM, Ma€e OyTH 1X BUHyBatelb. [lok1ajaHHs HETaTUBHUX HACITIKIB
Ha TOTO, 3 YM€l BHHA BOHH BUHUKJIM, € 3araIbHAM TPaBHIIOM. AJie 1HOII
OUTBII JoYinbHUM € 3aCTOCYBAHHS BiMOBITAILHOCTI HE3aJIC)KHO Bijl BUHU —
Y TaKOMY pa3i «JI0 TPH BCTYIIa€» TPETiH, HAWBHUIIMK, piBeHh CYTHOCTI, Ha
SIKOMY BiJIIOBiZaNbHICTh — II€ BTIJICHHS CTPHKHEBHX i7iel mpasa: crpa-
BEIJIUBOCTI, JOIIILHOCTI, BU3HAUYCHOCTI. JIuime yrmopsakoBaHa €HICTh
Ha3BaHMX TPHOX PiBHIB A€ 3MOTY y3piTH OararorpaHHy CyTHICTb TOTO, IO
MU 3BUKJIM HA3UBATH [[MBUILHOIO BIIIIOBIIAJIBHICTIO.

SIBuIIe NUBITHLHO-NIPABOBOI BiANMOBiNaNBLHOCTI. Y IOpUANYHIN HayIIi
BH3HAYHTH MOHATTA — O3HAYAE IATH PO3TOPHYTY XapaKTEPUCTUKY A6UUYd,
sIKE € 30BHIIIHbO-IOPUINYHUM YTiIEHHM Ti€l un iHmoi cyTHocTi. Jlo upo-
TO MU JOCIIKYBaIN UBIIHHY BiAOBITAIBHICTE SK i7€10, IK CyTHICTb.
Tenep, abu patu BU3HAYCHHS [UBLIHHOT BiMOBINAJIBHOCTI, HAJICKUTH

! Jleoun B. CBo6oma u 3akoH / Bpyno Jleoun ; [mep. c anrn. B. KomknHal ; mog pep.
A. Kypsaesa. - M. : IPVMIC39H, 2008. - C. 90.

? ITur. 3a: Jleonu b. CBo6opa u 3akoH / bpyHo Jleonn ; [nep. ¢ anr. B. Komkuna] ; mog
pen. A. Kypsiea. - M. : IPMIC9H, 2008. - C. 90.
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CKa3aTH, y YOMY IIsl CyTHICTh OIPEIMEUY€EThCS, BTUTIOETHCS, 800, MOBOIO
ApicroTens, y AKiii «Marepii» Buspisie cede us «popmay.

Buiie My BU3Hauanw, 1o IMBUILHA BiAIOBITAILHICTE — II€ HacaMIIe-
pen mepepo3noAis BTpaT, 0 BUHUKAE K peakiis Ha (akT MOPYLICHHS
mpaBa. AJe 1eil Iepepo3noAlsl HE € HacaiOKOM TIPaBONIOPYIIEHHS y TPH-
POTHUYO-HAYKOBOMY PO3YMiHHI I[HOTO CJIOBA, SIK MQIIHHS ITIKAHYTOTO
JIOTOPU M’ STYUKA € HACIIIKOM Aii 3aKkoHy TsDKiHHA. OmHe CIoBO, BiH HE
BiOyBaeThcs aBToMarndHO. «IIpobrema» moTepminoro He cTae asmoma-
muuHo «1IpodIEeMOr0» Korock iHIoro. [lepepo3noain-BiAmoBinansHiCTh
3MIMCHIOETHCA Yepe3 BUHUKHEHHS npas Ta 0006 'a3Kig, Ki 00yMOBIEeH1
(hakTOM TIPaBOTIOPYIICHHS. [HaKIe KaXKy4dH, IEPepo3NOoAiI BigOyBaeThCs
TOMY, IO 3 (paKTOM TIPABONOPYIICHHS B OJIHI€T 0cOOU (TIOTEPILIOro) BU-
HHUKAaITh MEBHI MpaBa, a B iHIMOI (IpaBOMOPyIIHUKA) — O0OB’SI3KH.
Cy0’exTHBHI paBa Ta IOPUANYHI 000B’SI3KU € MOAYCaMHU ICHYBaHH:I IIpaBa
SIK 0COONMBOT IEOHTHYHOI PeabHOCTI: yce MPaBOBE YPEUEBIIOETHCS Y
paBax Ta 000B’s13kax. [3 MofaIbHOCTEH 103BOJICHOTO (CY0’EKTHBHE MPABO)
Ta HAJIEKHOTO (FIOpUIMYHHUN 000B’S30K) CIUIETeHA BCs Marepis mpasa. [ B
i MpaBoBiil MaTepii BTUTIOETHCS IUBUTBHO-1PA608d BiIIOBITAIBHICTS.
[IpaBo # 000B 30K € KOpeIATaMH, IO MAIOTh CEHC JIUIIE CITIBBITHOCSINCH
OJTHE 3 OTHUM ¥ yTBOPIOIOYH THM CaMUM IIUTICHICTh TpaBoBigHOCHH. [lo-
IiOHO JIO TOTO, SIK TPOTHJIEHKHO 3ap5{z[>1<eH1 NPOTOHHU i €IeKTPOHH BKYIII
YTBOPIOIOTH IUTICHICT aTOMa, TaK 1 MPOTHIIEKHI 32 MOIaIbHICTIO npasa Ta
00OB’SI3KU B €THOCTI CTAHOBJIATH ATOMAPHUH ISl FOPUAMYHOI MaTepii mpa-
BOBUH 3B’5130K — MPABOBITHOCUHH.

3i cka3aHoro CI1iji 3pOOUTH BUCHOBOK, 110 B [IUBUILHOMY IIPaBi 000B’sI3KH
TOTO, XTO MMOPYIIMB MPaBO, i MpaBa MOTEPIIIOTO, 110 BUHUKAKOTH 13 I[OTO
(hakTy, HEPO3PUBHO IOB’sI3aHi: y CBOIH MIJIOKYITHOCTI BOHU KOHCTUTYIOHOTh
0Co0IMBe 30008’ 13aJIbHE ITPABOBIIHOIICHHS BiIMOBIJAJILHOCTI.

Bu3HayaibHO0 03HAKOO MTPABOBITHOCHH IUBIIBHOIT BiAMOBIAAIBHOCTI
AK TakuX € iX 3MmicT. OJIHAK MepI HiXK MEePerTH 0 aHaJi3y I[bOTO 3MICTY,
CJTiJT BU3HAUUTH POJOBY XapaKTEPUCTHUKY IMPAaBOBIIHOCHH IUBLIBHOI BiITO-
BiambHOCTI. BOHA, SIK MU BBa)KA€EMO, B TOMY, IIIO TIPABOBITHOCHHU [TUBLITH-
HOIT BIATIOBIATBHOCTI € 0OXOpOHHUMU TIpaBOBiqHOCHHAMH. [lo3ask momin
MIPaBOBITHOCHH Ha PETYJIATHBHI i OXOPOHHI MOAEKYI BHKIIMKAE 3arepe-
YEeHHS TOCITITHHUKIB, YBAYKAEMO 32 JOIUIbHE KOPOTKO 3YMHUTHUCS HA IIHOMY
MUTaHHI i 00CTOSATH BUCIIOBIICHY TE3Y.

Kpurepiem po3nofiny mpaBoBiZTHOCHH Ha JiBa BUHM € 30aTHICTh A0 TPH-
MYCOBOTO 3IIHCHEHHS: pecyiamueHi paBa Ta 000B’I3KH HE MOXKYTh OyTH
3MIIACHEHI MPUMYCOBO, TOJII SIK OXOPOHHI — 3a0e3TeueH] MOXIIUBICTIO MIPH-
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MyCOBOi peanizauii. YueHi, sKi 3anepedyoTh NpoTH Takoi kiacugikarii,
apryMEHTYIOTh CBOIO MO3MIIiI0 TOJIOBHO THM, IO MPAaBO HA 3aXHUCT Yepes3
3aCTOCYBAaHHS MIPUMYCY € OAHI€I0 13 MPaBOMOYHOCTEH, 10 BXOAUTH /10
CTPYKTYPH O6YOb-aK020 Cy0’ €KTHBHOTO mpaBa’. Takuii apryMeHT 3aCIIyTroBy€
KPUTUYHOTO CTABJICHHS, L0 3PYYHO 31II0CTPYBAaTH HA IPUKIALI].

[pumycTtimo, mo ocoba A (mo3ukonmasels) i ocoda b (o3nyanbHUK)
YKJIaJTH Mi’k 00010 ToTOBip Mo3uku Ha cyMy 1000 rpH, HE BCTAHOBHBIIIH B
JIOTOBOP1 CTPOK MOBEPHEHHSI TO3UKHU. BinmosiaHo 1o cT. 1049 11K Ykpainu,
y TakoMy pasi Mmo3uka Mae OyTH MOBEPHEHA MO3MYaJIbHUKOM MPOTATOM
TPUALSITH THIB BiJ IHS Tpen’ sSiBISHHS MO3HKOAABIIEM BHMOTH IPO IIE.
3Bijicu criaye, 0 3 MOMEHTY IMpe]T’ IBJICHHS MMO3UKOAABIIEM BUMOTH PO
MOBEPHEHHS MO3UKHU Y MMO3UYaIbHUKAa BUHUKA€E 000B’SI30K ii MOBEPHYTH.
OnHak peanizyBatu el 000B 30K y npumMyco8omy HOpsaoKy IO CIUTHBY
TPUAUSATHICHHOTO CTPOKY TIO3MKOAABIIEBI HE BIACTHCS: HOTapiyC BiIMOBUTH
y BUMHEHHI BUKOHABYOI'O HAIMCY, HE3BAXKAIOYU HA T€, L0 JOTOBIp Oyio
MOCBIAYEHO HOTapiajbHO; 3asBY IPO BHUAAdy CYJOBOTO Hakazy Oyae Io-
BEPHEHO; Y 3a[I0BOJICHHI TI030BY — BiIMOBIJIEHO. [HaKIIe KaXKy4u, IpaBo
[IO3UKOABLIS BUMAaraTH IOBEPHEHHS [IO3UKU HE 3a0€31€YEHO MOXKIMBICTIO
MIPUMYCOBOI peatizallii ToTH, JOKW He BiTOysIocs HOTo MOPYIICHHS, SKEe
MO)KHa KOHCTATyBaTH JIMIIE B pa3i, KOJU KOWTH He Oyme MmoBepHEHO 3i
CIUTMBOM YKa3aHOTO CTPOKY. Lle o3Hauae, 110 10 hOro MpaBo MO3UKOAABIIT
€ perynasTUBHUM. | nuie gaxT nopymeHHs cy0’eKTUBHOTO IIMBLIBHOTO
MpaBa BUKJIUKAE JI0 KUTTS OXOPOHHI MPaBOBITHOCUHH, 3a0e3MeueHi MOX-
JUBICTIO MPUMYCOBOT peaizallii MUITXOM 3aCTOCYBaHHS yIIPaBHEHOIO 0CO-
0010 IOpUCAUKLIHHOT POpMU 3aXHCTy. [HaKIIe KaKy4H, peTryIATUBHI paBa
Ta 000B’SI3KM MICTATh MOKIIMBICTH IPUMYCOBOTO 3/11HCHEHHS HE peabHO,
a JmuIe ex hypotesi B pa3i MOPYILIEHHS, SIK LI€ I0OKa3aHO B HABEJCHOMY IIpH-
knazai. PeanbHO Taka MOXKJIMBICTH BUHUKAE JHIIE 3 (PAKTOM IOPYIIEHHS
Cy0’€EKTHBHOTO IPaBa, 110 i 3HaMEeHYy€ COO0I0 TOYaTOK OXOPOHHUX MPaBo-
BiTHOCHH.

3aranom, BUIAETHCS, 1110 TPUUUHOIO HETIOPO3yMiHb CTOCOBHO BKa3aHO1
kiacudikarii € 1esKa TepMIHONOTIYHA IUTyTaHUHA. P19 y TiM, 1110 TepMiHO-
CIOJIyKa «OXOPOHHI MPaBOBIIHOCHHM» HE 30BCIM BIAJIO Bi0OpaXKae 3MicT
TOTO, IO HEI0 TI03HAYaroTh. L{e cTae HAOWHWM, SIKIIO TOPIBHATH MOHSTTS

! Tus.: TapxoB B. A. OTBeTCTBEHHOCTb IO COBETCKOMY IPa’kJaHCKOMY IpaBy /
B. A. Tapxos. - Capatos : CI'Y, 1973. - C. 18; bparycs C. H. IOpuanyeckas oTBeTCTBEHHOCTD
n sakoHHOCTb / C. H. Bpatyck. - M. : FOpup. mur., 1976. — C. 104-107; CmupHos B. T. O6mee
y4eHHe O JeMMKTHBIX 0053aTe/bCTBAX B COBETCKOM IPKJAHCKOM IIpaBe : yueb. mocobue /
B. T. CmupHOB, A. A. Cobuaxk. - JI. : JIT'Y, 1983. - C. 26.
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«OXOpoHay» 1 «3axucT». OXOpOHA, BUCIIOBIIOIOUNCH META(POPUIHO, — IIe
KOJIM OXOPOHELb Y MarasuHi, CHIS4M Ha ITOCTY 31 CKAHBOPIIOM, «BIIUIAKYE»
MOTEHIIIMHUX 3JIOBMUCHUKIB JIMIIIE CBOEIO TPUCYTHICTIO; & 3aXUCT — II¢
AKTUBHA MPOTHis IPABOMOPYUICHHIO a00 crpobam Horo BYMHHUTH. K
nuca 1po 1ie B. O. TapxoB, 0xopoHa KOXHOTI'0 IpaBa iCHY€ MOCTIHHO i Ma€e
Ha MeTi 3a0€3MeUNTH HOTO 3MIHCHEHHS, HE TOITyCTUTH ITOPYIIICHHS, a HE00-
X1THICTh BAATHUCS 10 3aXMUCTY BUHUKAE JIUIIIE 32 YMOBHU TOPYIICHHS YH 3a-
rpo3u NopyiieHHs cy0’ ekTuBHOTO nipaBa’. OTxke, Te, 0 3aBEJICHO Ha3KMBa-
TH «OXOPOHHHMH ITPABOBiTHOCHHAMMY, HACIIPAB]Ii OB’ I32HO 13 3aXMCTOM,
a Te, 10 Ha3WBAIOTh «PETYIATHBHUMY, — OXOPOHSIETbCA. ToMy, Ha Haml
MOTIsL, TEPMIHOJIOTIUHO BAAIINM Oyi10 0 Ki1acudikyBaTy MpaBoBiAHOCH-
HU Ha peeynamusHi (SKi OXOPOHSIOTBCS) Ta 3AXUCHI’.

OctaHHIM 1 HaO1TBIT BAXKITUBUM KPOKOM Y aJTOPUTMI PEKOHCTPYKIIiT
BH3HAUYEHHS IUBUILHOT BiIMOBIIaIbHOCTI € BCTAHOBJICHHS 3MiCH1TY TIPABO-
BIJIHOCHH BifMoBifaibHOCTI. CaMe 3MICT € BU3HAYaIbHOK, KOHCTUTYTUB-
HOI0 O3HAKOIO MPAaBOBIAHOCHH BiANOBIAAIbHOCTI SIK TaKUX. 3MICTOM
MPaBOBITHOCHH, SIK B1JIOMO, € TIpaBa Ta 000B’sI3KU iX y4acHUKiB. OTXe,
MIUTAaHHS B TOMY, SIKHMH € TpaBa i 000B’A3KM YYaCHHUKIB IUBIIbHO-TIPABO-
BUX BiTHOCHH BiAMOBIMAIBHOCTI, a00, iIHIIUMH CIIOBaMH, SKi IIpaBa Ta
000B’SI3KU CBiTYaATh MPO TE, IO Tepe] HaMH BiTHOCHHHU ITUBUIBHOI Bif-
HOBIJAJIBHOCTI.

Bupinryroun e mutaHHs, CINiJl HAcaMTepe BUXOAUTH 3 TOTO, IO 3MiCT
MIPaBOBIAHOCHH IUBIJIHHOI BiJIMTOBIJAIBHOCTI 3yMOBJICHO CYMHICMIO TIH-
BiJIbHOT BiAMOBIAAJIBHOCTI, KA OyJa po3KpuTa HaMu BuIle. AOH BHSIBUTH
1ed 3MicT, Horo cnenudiky, JOCi THUKU MOCIYTOBYIOTHCS METOIOM 3iCTaB-
JICHHS1, IOPIBHIOKOYH BiIITOBIJAIBHICT 13 HEBIIMTOBIJAIBHICTIO B KOHTEK-
CTi SIKOTOCBH POIOBOTO TOHATTS. SIK poJIOBE MOHATTSI, 00 KOHTpACT, 00upa-
FOTBCS Pi3HI KaTeropii: CaHKIlis®, 3aX0q1 MPUMYCOBOTO BILUIUBY*, 3aC00M

' ITnt. 3a: Kapxanes [I. H. OxpanurensHoe rpakanckoe npasootHotenue / JI. H. Kap-
xanes. — M. : CraryT, 2009. - C. 10.

? Cxoxxoi Touku 30py goTpumysascsa C. A. MypoMIies, KWl IPOIIOHYBaB PO3Pi3HATH
[IPABOBI/JHOCHHM HA Ti, 110 3aXMIIAIOTHCSA («3alMIaeMble»), 1 Ti, 1[0 3aXMIAIOTD («3aLu-
maromniye») (aus.: Mypomies C. A. VI36paHHbIe TPYAbI IO PUMCKOMY M TPaXKAaHCKOMY
npasy / C. A. Mypomues. - M. : FOpMudoP-IIpecc, 2004. - C. 566-592; KpamennHuu-
xoB E. A. Yuenne MypomiieBa o 3ammiaeMbIx 1 3amyiaromyx otHoumenuax / E. A. Kpa-
LIEHVHHMUKOB // BOITpOCHI TeOpyM OXpaHUTENbHBIX IPaBOOTHOIIEHMIL. — Ipocmasnb, 1991. -
C. 39-45).

* Ous.: lodpde O. C. OTBEeTCTBEHHOCTD 110 COBETCKOMY TPa>KAaHCKOMY IpaBy /
O. C. Vodde. - JI. : 3p-Bo JlennHrp. roc. yH-ta, 1955. - C. 97.

4 us.: Kapxanes [I. H. OxpanutenpHoe rpaxxpasckoe npasootHomenne / [I. H. Kap-
xanes. — M. : CratyT, 2009. - C. 49-79.
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3aXUCTy [UBITBHUAX MPaB' Too. MU CTBEPMIIH, 1110 NUBIIbHA BiIOBI-
JaNBHICTD YTUTIOEThCA B OXOPOHHUX MpaBoBigHOCHHAX. OTKe, JIOTIYHUM
Oyzie 3’siCyBaTH, Y BC1 OXOPOHHI MTPABOBITHOCHHU € BiTHOCMHAMH BiJIIO-
BiJJAJTIHOCTI, a SIKIIO Hi, TO SKi BUOBI 03HAKK BUPI3HSIOTH BIAMOBINAIBHICTH
13-TIOMIK 1HITUX OXOPOHHHX MPABOBITHOCHH.

JL1st 1IHOTO TTOBEPHIMOCS 10 TIPUKJIAAY 3 JOTOBOPOM TIO3UKH. YSIBIMO,
110 TIO3UKOABeIh A TIpen’ IBUB BUMOT'Y PO IOBEPHEHHS TIO3UKH Ta CIlIa-
Ty HaJIE)KHHUX 32 JOTOBOPOM IMPOLEHTIB. TpUALATH THIB MHHYJIO, aJie To-
3WYaNTbHUK B TpoIri He MOBepHYB 1 MPOIEHTH He CIUlaThB. Bif miel MuTi
MDK CTOPOHAMH BUHUKIIH OXOPOHHI MTPAaBOBiTHOCHHH, 1 TENep MpaBo Mo-
3MKOZABL BUMAraTti HaJjeKHOi HoMy cyMH 3a0€3Me4eHO MOXKIIUBICTIO 3a-
CTOCYBaHHS IOPUCAMKLIIHOT OPMH 3aXHCTy: HOTapiyc 3a HOro 3asBOIO
BYMHUTH BUKOHABYMH HalKC, Cy[ BUIACTb CYJOBHUH Hakas, a 030B Oyne
3a[I0BOJICHO. AJle YM € Ii HOBi, 3a0e3MeueHi MOKIIMBICTIO 3aCTOCYBaHHS
MPUMYCY, TPABOBITHOCHHHN BiITHOCHHAMH BiJIIOBiAaIbLHOCTI?

Bunaetscs, o Hi. Ake Xoua BOHHU i MarOTh HOBY SIKICTh — 3a0e3meue-
HICTb, OJIHAK 3MICMO60 11l OXOPOHHI IMPABOBIIHOCUHYU TOTOXHI ITOMEPEAHIM
perynstuBHEM. O0OOB’ 30K TIOBEPHYTH TIO3UKY I CIUIATUTH MTPOIIEHTH BUHUK
He 3 (pakTy mpaBoOMOPYIIEHHS, a paHime — 3 GakTy YKIaACHHS JTOTOBOPY,
ce0TO 3 MOMEHTY TiepefaHHs TPOIIEH MO3MYATEHUKOBI, MT03asK TOTOBIp TO-
3WKH € peastbHUM. L{eft 000B’ 30K HE € HOBUM, BiH HE OOYMOBIICHHH (haKTOM
paBornopyiieHHs. ToMy ¥ He BUMagae B TAKOMY pa3i TOBOPUTH TIPO BiAIIO-
BifasbHiCcTh. [lofanplue CTATHEHHS y IPUMYCOBOMY HOPSAKY Oyze He nepe-
HECEHHSIM BTPAT, @ BUKOHAHHAM OOIISTHOTO 3a JJOMOBJIEHICTIO.

3Biacu crigye ABa BaKIMBUX BHUCHOBKH. [lo-miepiie, He BCi OXOPOHHI
MPaBOBITHOCUHHU € BIJTHOCHMHAMHM BiJITOBIAIBHOCTI; MMO-APYTe, BiAMOBI-
JANBHICTIO € JIMIIE TaKi OXOPOHHI MPaBOBIAHOCHHH, 3MICTOM SKHX € HOBI
(TIOpIBHSTHO 3 TIONEpEHIMH PETYIIATHBHAMH) TIpaBa Ta 000B’ SI3KH, BUHUK-
HEHHS SIKUX 00YMOBJIEHO ()aKTOM IPaBOMOPYIICHHSI.

[TomanpIie yTOYHEHHS MTOHATTS MUBUTHHOI BiMOBIAAIBHOCTI TIOJISATA-
THAME B 3’ CyBaHHI TOTO, a Y BCi OXOPOHHI IIPABOBITHOCHHH, 3MiCTOM STKUX
€ HOBI1, TOOTO 00yYMOBIIEHI (PaKTOM IIPABOMOPYIIICHHS, ITpaBa Ta 000B’ I3KH,
CJIiJT yBaXKaTH BiTHOCHHAMH BiqNOBiMaIbHOCTI. JlocmianMo e Ha puKIiia-
I i3 Cy/IOBOT IPAaKTHKH.

VY 1nuBinbHIN ciipasi 32 Ne 6-2635c¢B08 BiamoBigay, moyasimy OyaiBHH-
LTBO rapaxa, CaMOYMHHO 3BiB Horo ()yHAaMEHT Ha BificTaHi, MEHIIIH, HIK
e 103BOJICHO OyIiBeIbHUMH HOPMaMH i IpaBUJIaMH, BiJ] CyCiIHBOTO Oy-

! Mus.: Ipubanos B. II. Ocyuectsnenne 1 3auura rpaxanckux npas / B. I1. Ipuba-
HOB. — M. : CratyT, 2001. - C. 299-316. - (Krmaccrka poccuitcKoit IMBUINCTUKN).
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IWHKY. BacHUK cyciqHboro OyJHHKY [T0AaB MO30B MPO YCYHEHHS MEPEIIKo
y KOpUCTYBaHHI BJIACHICTIO, B IKOMY MPOCHUB 3000B’s13aTH BiAMOBigaua
3HECTH CAMOYMHHO cIopymkeHni 00’ ekT. Cyau nepuioi Ta anessimiiHol
THCTaHIIIH Y 3aJJOBOJICHHI [T030BY BiIMOBHJIY, IOCJIABIIKNCH HA T€, IO 3BEP-
HYTHUCS 3 TO30BOM TIPO 3HECEHHS CAMOYUHHOTO OY/[IBHUIITBA MOXYTh JIUIIIE
BIJITTOBITHI OPTaHM JEP>KaBHOI BIAIA Y MICIIEBOTO caMoBpstyBaHHs. O11-
Hak Bepxouuii Cyn Ykpainu He TOTOIUBCS 3 TAKMM BUCHOBKOM, apTyMEH-
TYIOYH CBOIO o3uIito onoxeHHsaMu ct. 391 LK Ykpainwm, it yxBanoro Bix
25.11.2009 p. moniepenHi pillieHHS CKacyBaB, a CIIpaBy HAPaBUB Ha HOBHI
PO3IIAL 10 CyAy MepIIoi iHCTaHIIi].

st Toro mo6 3’sicyBaTy, Y4 MaeMO B LIbOMY BHUIIJKy CIIpaBy 3 Bif-
HOCUHAMH BiJIIOBIIadbHOCTI, HEOOX1THO aHATOMYBAaTH MPABOBITHOCHHH,
IO CKJIAJIMCS MIX CTOpoHaMu cropy. Binnosiguo o ct. 391 LK Ykpainu,
Ha HEOOXiIHICTh 3aCTOCYBaHHs sIKOi 3ayBakuB BepxoBuuii Cyn, BIacHUK
MaifHa Ma€ MpaBo BUMAraTy YCyHEHHs IIEPEIKo]l Y 3MiHCHeHH] HUM IpaBa
KOPHCTYBaHHS Ta PO3MOPSKaHHS CBOIM MaifHOM. CTBOPEHHS TaKUX Iepe-
IIKOJI € MOPYIISHHSM IpaBa BIacHOCTi. [loyaBmy 3BeJieHHs rapaxa Ha
BiJIcTaHi, OMMXUii, HIXK 11 JTO3BOJICHO, BIMOBIAd THM CaMHM ITOPYIITHB
CyO’€eKTHUBHE MPABO BIACHUKA CYCITHBO1 3eMENbHOI TUITHKH. Bix 1iei MuTi
B [103UBa4Ya BUHUKJIO [IPaBO BUMAraTy yCyHEHHsI CTBOpPEHHX nepeikoa. e
MpaBo i KOpeCcHOHAYIUNH oMy 00O0B’A30K, KW BHHUKHE B pasi
Ipea’ iBIICHHS] BUMOTH, € OXOPOHHUMU, aJKE BOHH 3a0e311eueH] MOXKIIUBiC-
TIO IPUMYCOBOI peajizauii, € Hogumu, ajxe IX BAHUKHEHHs 0y110 00yMOB-
JeHo (hakToM NMOPYIIECHHS IIpaBa, ajie He € BiAMOBIAaIbHICTIO, a/IKe BiAIO-
BIIANIbHICTh — 1€ 3aBXKIU 0OmsdicenHs IS OPYIITHUKA. Binnosigans-
HICTh — II€ 1T030aBJICHHSI TOTO, 1[0 MaB, a HE TOTO, 1[0 HAMaraBscs 37100y TH
yepe3 MpaBomopylieHHs. Tak caMo SK HE € 3aX0J0M BiJMOBIaJbHOCTI
MOBEPHEHHS BUKPAJICHOTO TaMaHIIsl ITOTEPIIJIOMY, TaK 1 He Oyze BiJnoBi-
JAJIbHICTIO 3HECEHHS CIIOPYIH, OyayBaTH 5Ky ocoba He Mmaia mpasa. [To-
30aBJIeHHS TOTO, Ha 10 0co0a HEe Mae MpaBa, HE € BiAMOBINAIBHICTIO.
Y Takomy 1mo30aBieHHI HeMa€e O0TsDKEeHHS. SIK MUTITYTh PO T1€ JOCITi THUKH,
BiJIOBIIATBHICTIO CJIi/T yBa)KaTH JIMIIIE TaKe BiAHOBIECHHS MaitHOBOI cepn
MOTEPIIIOro, 10 MPOBAaJUTHCS 33 PaXyHOK MaifiHa MPaBONOPYLIHHUKA, SKE
HaJISKUTh HOMY Ha 3aKOHHUX MiJcTaBax'. 3a TAKUMH K MipKyBaHHSMH He
€ 3aX0J]aMH BiIOBiJaIbHOCTI IBOCTOPOHHS PECTUTYLIs YHACIIIOK Heii-
cHocti npaBourHy (4. 1 cT. 216 11K) Ta moBepHeHHs 6e31miicTaBHO HA0yTO-
ro maiina (ct. 1212 1K).

' TOpupuuna BignosifanbuicTs (umBinictnyni acniekrn) / [A. M. Casuiibka, B. B. JIynp,
3. B. PomoBcbka Ta iH.] ; 3a pen. H. L. TuroBoi. - JIbBiB : Bumia mik., 1975. - C. 12.
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BicHuk N°2[69] Ha noyamky meop4o2o winsaxy

OTxe, MM BUOKPEMUJIH 1I€ OJHY O3HAKY LIMBLIBHOT BIAMOBIJATBHOC-
Ti, sIKa MOJISITA€ B TOMY, 11O IIUBLJIbHA BiIIOBIIAJILHICTh 3aBXKIH 1IOB’ sI3aHa
3 06msdCeHHAM, TOOTO € TI030aBIICHHSAM TOTO, YAM 0co0a MPaBOMIipHO
BOJIOZII€, a HE TOTO, IO BOHA Hamaraacs 3J00yTH depe3 MpaBonopy-
meHHs. Take OOTsSKEHHS Ma€ Miclie, HAallPUKIIaa, IPY BiAMKOAYBaHHI
MaiHOBO{ i MopansHOT mKoau (crarti 22, 23, 1166, 1167 LIK) Ta cruta-
Ti HeycToHKkH (1. 3 4. 1 cT. 611, § 2 I'maBu 49 1IK). Toxx Temep Mu Mo-
’KEMO TBEPAWTH, 11O BiTHOCHHAMH BiIITOBITaJbHOCTI € HEe BCi OXOPOHHI
MIPaBOBITHOCHHH, 3MiCTOM SIKAX € HOBi, 00YMOBJIEHI IPaBOMOPYIIIEHHIM
mpaBa Ta 000B’SI3KH CTOPiH, a JIWIIE Ti 3 HUX, [I¢ HAa MOPYIITHUKA ITOKJIa-
JA€THCSl MallHOBE OOTSKEHHS.

Jlo poro cmig JomaTH, 1[0 3arajJoM OOTSKEHHS-BiANOBI JaIbHICTh, SIK
zayBaxuB O. C. lodde!, moxe OyTH MOKIaJeHO HA MOPYIIHUKA Y TaKi
crioco0u: 1) uwisaxom 3aminu HeBUKOHAHO020 0008 'A3KY HOBUM, SK 1ie OyBae
[pHU MPOTHIIPABHOMY 3aloisiHHI KON, KOJIH HOBUH 000B 530K (Bill-
IIKOJYBaTH IIKOAY) 3aMillye HEeBUKOHAHUH (HE 3aBIABATH IIKOJH);
2) winsaxom nPUEOHAHHS 00 HEBUKOHAHO20 0008 3KY H0B020, 000AMKOBO-
20, SIK 11e OyBa€ IMpH MOPYIICHH] JOTOBIpHHUX 30008’ 13aHb, KO 000B’ 130K
CIIJIaTUTH HEYCTONKY JOMAETHCS 10 000B’ 13Ky BUKOHATH 3000B’I3aHHS B
HaTypi 3a mpaBuioMm cT. 622 HK; 3) waxom nozbasnenus npasa, K 1e
OyBae Mpu MOPYIICHH] JOTOBIpHOTO 3000B’s13aHHs, 3a0e3MeYeHoro 3a-
CTaBOIO, KOJIM 3aCTaBOAABEIlh BTpaya€e MpaBo Ha MPEeIMET 3acTaBH (CcTar-
Ti 572, 589-591 LIK).

Takum 4MHOM, TIOCITIZIOBHO BiJICiKalO4H 3aliBe, MU HAPEIITI 3HAWIILIA
IIyKaHEe TIOHATTS I[IMBLILHO-ITPABOBOT BIAMOBINAILHOCTI. Y PO3TOPHYTOMY
BHIVISIII HOTO MOXKHA C(POPMYITIOBATH TaK:

Aeuue YUBIbHO-NPABOBOT 8i0N0GIOANTLHOCIMI — 11e OXOPOHHI (TOOTO
3a0e3rneueHi MOXKIIMBICTIO IPUMYCOBOT pealizalii yepe3 3acTOCyBaHHS
IOPUCIUKINIHOT (hOpMH 3aXHCTY) IPABOBITHOCHHH, SIKi:

1) BUHHKaIOTH 13 (haKTy MOPYIIEHHS Cy0’ €KTUBHOTO IMBIJIHHOTO TIPaBa;

2) MaroTh CBOIM 3MiCTOM HOBi, OOYMOBJICHI IPAaBOTIOPYIIICHHSM, TIpaBa
Ta 000B’A3KH TOTEPITLIIOTO ¥ MOPYITHUKA;

3) moB’si3aHi 3 MOKJIaIaHHAM Ha OPYIITHUKA IIEBHOTO OOTSDKEHHSI (TOO-
TO 3 IMO30aBIEHHAM TOTO, YMM BiH IPABOMIPHO BOJIOJIIE, a HE TOTO, IO Ha-
Marascs 3100yTH 4epe3 MPaBONOPYILIEHHS) IIUIIXOM: a) 3aMiHM HEBUKOHA-
HOTO 000B’ 513Ky HOBHM; 0) MPHEIHAHHS 10 HEBUKOHAHOTO 000B’ 13Ky HOBO-
T0, IOAAaTKOBOT'0; B) M030aBJICHHS MpaBa.

' Modde O. C. OTBeTCTBEHHOCTD II0 COBETCKOMY rpaxkaaHckomy mpasy / O. C. Vog-
¢e. - JI. : V3n-Bo JleHuHrp. roc. yH-Ta, 1955. - C. 14.
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Cymmuicme i aguwe YyueinbHo-npasoeoi 8ionosidansHocmi b. KapHayx

L{iHOtO 32 TOYHICTH O3HAK y IIbOMY BH3HAU€HHI € Or0 TPOMi3AKICTb.
VYTiM, SIKIIO 3rOpPHYTH €JIEMEHTH MOSICHEHHS, OTPUMA€EMO JIAKOHIYHY (op-
MYIy, 32 KOO UUGIIbHO-NPAEOEA 8i0n06IdANbHICb — 116 OXOPOHHI
MIPaBOBITHOCHHH, 3MICTOM SIKUX € HOBi, 0OyYMOBJICHI ()aKTOM MPaBOIIOPY-
LICHHS, TIpaBa Ta 000B’SI3KM MOTEPIILIOTO i MOPYIIHKUKA, OB’ I3aHi 3 M0-
KJIQIAHHSM Ha MOPYIIHUKA MAITHOBOTO OOTSKEHHS.

Kapnayx b. CyniHocTh U fiBJIeHHE I'PakKIAHCKO-NIPABOBOIl 0TBETCTBEH-
HOCTH

CraTbsl NOCBAIIEHA aHAIN3Y IPAXKAAHCKO-IIPABOBOI OTBETCTBEHHOCTHU 4epe3
MIPU3MY JHaIeKTHYECKON ONO3UINH CYIIIHOCTh — siBJIeHne. BHauane uccienyer-
Csl IOJM-CYIITHOCTD TPAXKIAaHCKOH OTBETCTBEHHOCTH, IOl KOTOPOI aBTOp MMOHNMA-
€T HepapXUIHO-YIOPSIIOYEHHYIO CUCTEMY (DyHKIIOHAIBHBIX U/IEH, BOIUIOMICHHbBIX
B COOTBETCTBYIOIIEM IIPABOBOM MHCTHUTYTE. 3aT€M M3Y4alOTCSl OXpaHHUTEIbHBIE
MIPABOOTHOIIEHUS] — KaK IBJICHHE, B KOTOPOM 3Ta CYIIHOCTh OIIpeMEUCHA.

Knrueswvie cnosa: rpaxxAaHCKO-NIPaBOBasi OTBETCTBEHHOCTh, OXPAaHUTEIbHbIE
IIPaBOOTHOIICHHS.

Karnaukh B. The substance and phenomenon of civil liability

The article is dedicated to the analysis of civil — law liability in the light of
substance-phenomenon opposition. At the outset the poly-substance of civil liability,
which the author treats as a multilevel system of functional ideas, is examined.
Further, the defensive legal relation is investigated as a phenomenon in which that
substance is embodied.

Keywords: civil-law liability, defensive legal relation.



