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IIpaBoBa Tpaguia: po3yMiHHA y KOHTEKCTi
CIIiBBiJHOLIEHH: 3 IPABOBOIO CUCTEMOIO
i IpaBOBOIO KYIbTYPOIO

[IpaBoBa Tpanumis (abo Tpamullis y NMpasi) € ONHIEW 3 HAHOIIBII
CKJIQJHUX ISl PO3YMIHHS IOPUIUYHUX KaTeropiit. [lonpu 3HauHy momu-
peHicTh y miTeparypi! yABACHHS MPO 3MiCTOBHE HAOBHEHHS MPaBOBOI
Tpaauii, popmu ii IPOsBY, CIIIBBIAHOMIEHHS 3 IHITMMH MPABOBUMH SIBH-
[aMU 3aJIMIIAETHCS, Ha HAIl MOMIAN, JOCUTh (hparmMeHTapHUM. BapTo
JIWIIIE 3TaJarH, Mo poOoTH, Oe3mocepeIHbO MPUCBIUCHI aHATI3Y AaHO1
npobnemu (mepenycim npami I. I'menna, 0. O6opoTtosa, 0. Jloboau,
M. Mipomanuenko, K. Apanoscekoro, T. Koznosa, C. [1aBnoBa), MicTATh
BEIIbMU pPi3HE TPaKTyBaHHS IPUPOIH IPABOBOI TpaauIlii Ta ii pori y mpa-
BOBili cucteMmi. SIkol0Ch Miporo 1€ OSCHIOETHCS OaraTOrpaHHiCTIO 1 TO-
JCTPYKTYPHICTIO caMoi IPaBOBOI TPaAHIlii, 10 3HAYHO YCKIIAJHIOE CIIPO-
OU OXOIUTH BCI IPOSIBY U acriektH ii OyTTs. OHaK, 3MA€ThCH, IO MOAi0Ha
CUTYyaIlisl TOSICHIOETHCSI TAKOXK 1 METOMOJIOTIUHOK HEYOPSIKOBaHICTIO
JOCJIJKEHb Y 11 cdepi, meperyciM 3yMOBJICHOI HEJ0CTaTHBOI KOPEK-
THICTIO BU3HAYCHHS BJIACTUBOCTEH OYAb-SIKHUX CYCHUIBHUX (30KpeMa,
1 TPaBOBUX) TPAAUIIIH.

Y Toii 5xe yac HemMae CyMHIBIB, IO IIPAaBOBA TPAIUIILS ITOCIAAE IICHTPAITh-
HE MICIIe Y XapaKTePUCTHIII TTpaBa sIK ITUBUTI3AMIHOTO SBHINA 1 CKIaT0BO1
KyJIBTypH TIEBHOTO COIiyMy. 30KpeMa, caMe depe3 KaTeTopito «TPaullis»
MOJKHA JTOCITITUTH BIUTMB TPhOX, OYEBHUTHO, TOJIOBHUX YMHHUKIB PO3BUTKY

! HaBenemo /uiiie BeKinbKa IPUK/Ia/iB OPUANIHNX PO3BILOK, [ie TEPMIiH «TPafnIfis»
BXXVMBAETHCA He NINILE Yy TEKCTI, ane i1 y Hassi: lllepuyk C. CynoBuit 3aX1cT mpas TOfUHN:
ITpaktuka €ppomneitcbkoro Cyny 3 mpas TOAMHM y KOHTEKCTi 3axigHOi mpaBoBoi Tpa-
punii / C. Illeayk. — Bup. 3-te. - K. : Pedepar, 2010. — 848 c.; Bumnnesckuit A. A. Ka-
HOHIYeCKOe IIpaBo. [IpeBHASA 11epKOBb 1 3anafgHasa Tpaguuus. — M. : IH-t punocodpun,
teonoruu u ucropun Cearoro ®omsl, 2006. — 276 c.; lynuenxo B. B. Tpagunisa npaso-
BOTO PO3BUTKY: IUTIOpali3M IIPaBOBYUX BYeHb : MoHorpadis / B. B. lynuenxo. — Opeca :
IOpug. nit., 2006. - 304 c.; bexnennmiesa V. B. IpakgaHcko-IIpaBoBOIt 1OrOBOP: K/Iac-
crYecKas TpafuIua 1 coBpeMeHHble TeHneHIun / V1. B. Bexnennmesa. - M. : CraryT,
2006. - 204 c.; Xaputonosa O. I. ITopiBHANbHE TpaBO €BPONN: OCHOBY NOPiBHANTBHOTO
npaBo3HaBCTBA. €Bponelicbki Tpagumii / O. I. Xaputonosa, €. B. Xaputonos. - X. :
Omicceir, 2002. — 592 c. Ta iH.
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3axiHOTO MpaBa — XPUCTHUSHCTBA, IPEeLBKOi (inocodii 1 pUMCHKOTO MIpH-
BaTHOTO MpaBa. Yce 1€ 3yMOBIIOE MOTPedy MOAAIBIIOr0 OCMHUCICHHS Ipa-
BOBO{ TpaJuIlii, [0 CTAHOBUTH METY JaHOI CTaTTi.

Sk yxe 3a3Ha4anocs, HasgBHI y JiTepaTypi MiaXOAH A0 pO3yMIHHS Ipa-
BOBO{ Tpanutlii ayxe pizHopigai. FO. O60poToB BBaxae, 110 MpaBoBa Tpa-
IS CTAHOBUTH 3B’SI30K YaciB, collialibHe (MIpaBOBE) CHAJKyBaHHS'.
0. JIo6oma po3ymie IpaBOBY TPAIHIIIIO SIK 3aKOHOMIPHOCTI PO3BHUTKY Che-
¥ IPaBOBOTO OYTTS CYCHIIHCTBA 1 OHOYACHO TIPHUHITHIL, 1110 1 TCHCHITIIO
PO3BHTKY IPAaBOBOI CKJIAA0BOI comiaapHOl opranizariiz. . [TleHH 0ToToX-
HIOE TPABOBY TPAAHMIIIIO 3 TPABOBOIO CHCTEMOIO, PO3IIISTHYTOIO B iCTOpUY-
HOMY PO3BUTKY. 3pO3yMITH TpaJuIlilo, HA HOTO TyMKY, — Iie HiOu mepe-
[ISTHYTH QinbM, TOAL K 3p0O3yMITH Cy4YacHY MPABOBY CHCTEMY O3Hadae
no0aYuTH Kaap 1poro Ginemy . HaBeneHi JyMK JEMOHCTPYIOTh, O-TIEpIIIE,
JOCTaTHIO BaXKKICTh TEOPETUYHOTO BU3HAYECHHS IPAaBOBOI TpaAULIIi SIK Ipa-
BOro (heHOMEHY, BEJIMKY a0CTPaKTHICTh, CXeMaTHYHICTh 1 HaBiTh MeTago-
PHUHICTH CTIPOO 3aNPOIIOHYBATH TaKe BU3HAYECHHs (BUPA3H «3B’SI30K YaciBy,
«iaes», «IPUHINID, «KYyJIbTYypa» 3aIUIIAI0Th BETUKUH MPOCTIp A iX iH-
TepIIpeTartii), a mo-Apyre, TOBOASTH, 1[0 IIPABOBA TPAAUIIIS HE YCBIIOMITIO-
€THCSA K MIEBHA CYTHICTR?, ii OCMHCIEHHS MOKe OyTH CYTHICHWM, TiIBKH
KOJTH 3[IICHIOETHCS Yepe3 aHalli3 JDKepesl KOHKPETHOI TpamuIlii (HampuKIiIa,
PI3HUX KOMIIOHEHTIB XPUCTHUSIHCHKOI PENirii sIK JpKepena XpUCTUSHCHKOT
MPaBOBOI TPaAMIlii) Ta poJi Takoi TpaaMilii y mpaBoBiii cuctemi’ abo ii
eJIEMEHTAaX.

' O60poros 0. M. Tpaanuii i HoBaLii y mpaBoBoMY po3BUTKY : MoHOrpadis / 0. M. O60-
potos. — O. : I0Opug. mir., 2001. - C. 61.

2 Jlo6opa 10. I1. ITpaBoBa Tpapuiiis ykpaiHcpkoro Hapony (PeHoMeH Ta 00’ €KT 3arajib-
HoTeopeTuyHoro Auckypcy) / 10. IL. Jlob6oga. - JI. : CBit, 2009. - C. 87.

3 Glenn H. P. Doin’ the Transsystemic: Legal Systems and Legal Traditions / H. Patrick
Glenn // McGill L.J. - 2005. - Vol. 50. - P. 873.

4 CaMe i3 1[IM IIOB’A3aHi IOCTIilHi i, Ha Hallly IYMKY, HEIPOJYKTUBHi IOUIYKY IIOHATTS,
Jepes sKe 6 BM3HaYa/Iach CYThb IIPaBOBOI TPaMIIil, 1[0 3a3BIYalt 3aKiHUYEThCA BUPOOTICHHAM
4yeproBoi MeTaopy Ha KIITANIT «3B 30K YaciB», «IIpaBoOBa IIaM ATb», «Ieperiaf Gimpmy»
TOIJO.

*TyT i gari mpaBoBa cUCTeMa PO3yMI€ThCs AK HAOIIBII IMPOKa IpaBOBa KaTeropis,
AKa OXOIUIIOE BCi NPaBOBi ABUINA, 1O iCHYIOTh Y MeXaX Ie€BHOIO CyCHinbCTBa. X04a
y CydacHiit iTepaTypi Takuit MiAXiK CTaBUTHCA Mif, CyMHIB (guB., Hamp.: Pa6inosuy IL.
CorianpHO-IpUpOHA IPaBOBa CUCTeMa CYCHiNbCTBa (Cpo6ba 3araTbHOTEOPETUIHOT
xapaxTtepuctuku) / I1. Pabinosuu // IIpaBo Ykpainu. — 2012. — Ne 1-2. - C. 64), a Takox
IPOIOHYIOThCSA 1HIII BapiaHTK AJIs IO3HAYeHHs MPaBoBoOi chepu y uHinomy (mpaBoBa
miitcHicTb (C. Anekcees), mpaBoBa peanbHicTb (C. MakcuMOB) Ta iH.), OIHAK MU BUKO-
PUCTOBYEMO CaMe KaTeropilo «IIpaBoBa CUCTeMa», 30KpeMa, i 4epes ii y3BMYA€HICTD 1A
BiTUM3HAHOI HAYKN.
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[IpaBoBi#i cuctemi, siK i KOXKHIi¥ colliaNbHIA CUCTEMI, BIACTUBA ic-
TOPUYHICTh. [CTOPUYHICTE TpaBa 03HAYa€ HE MPOCTO HASBHICTH MPABO-
BOTO MUHYJIOTO, Ha SIKE CIIUPAETHCS MPABO CHOTOAHINIHE a00 Yepes siKe
MU MOXEMO Kpallle 3p03yMiTH cydacHui etan OyTTs mpaBa. A. TypeH i3
LBOTO IPUBOAY MHILE, 10 ICTOPUYHICTh — i€ HE CYKYITHICTh HIHHOCTEH,
MIITHO 3aKOpiHeHHX 0e3MoCcepeHRO Y IEHTPI CYCMiIbCTBA; BOHA MTOCTAE
SK CyKYIMHICTh iIHCTPYMEHTIB, KyJbTYPHUX Opi€HTAIiN (I[e meperik
MEXaHi3MiB iCTOPHYHOTO BIJIUBY MOXKHA MPOJIOBXKHUTH — Mi(H, Bipa,
i71ei, KOHIIENTH TOIIO), 32 JOIMOMOTOI0 SKUX chopmyBanucs Gopmu co-
MianbHOT MPAKTHUKH', Yy TOMY YHCIi 1 TpaBo. [CTOPUYHICTh MOCTIHHO
TBOPHUTHL CydacHE IPaBo, BU3HAYAE HoTo 3MicT 1 MaitOyTHe. E. ®pomm,
OTIHMCYIOYH 3B’ SI3KH JIFOAWHU 3 1 MUHYJIMM, BKa3yBaB, 10 «MH € MHUHYJIHUM
i MoxeMo ckaszatu: «5l — ne Te, uuM 51 OyB»?. Take OaueHHS MOXKHA
eKCTPAIOJIIOBATH 1 Ha PABO K MPOIYKT JIOJACHKUX BiqHOCHH. [IpaBoBa
cucTeMa BOymoBaHa y CBOIO iICTOPIIO 1 ICTOPiIO CYCIIIBCTBA Y IIJIOMY.
Lle He o3Havae, MO BEKTOP MPABOBOTO PO3BUTKY, KOJIKCH 3alaHUM, 3a-
JUIIAE€THCS CTAJIUM 1 HE3MIHHUM, HE 3yMOBIIIO€ JKOPCTKOI IeTepMiHOBa-
HOCTi IpaBa iCTOPUYHUM MUHYIHM, Ha3aBXaH 3a()iKCOBaHMMHU CBITO-
[JSITHUMY 91 KyJbTYPHUMH JOMiHAHTaMU COLIIyMY, ajie T03BOJIS€ KOH-
CTaTyBaTH, IO [TPaBO XKUBE 1 MPOTpeCye y CBOIH icTOpii, cIUpaETHCS HA
JOCBiJ MUHYJIUX MOKOJiHB (200 pO3yMiHHS LBOTO JOCBiAY), 3amepedy-
1041, TPaHC(HOPMYIOUH, MIATPUMYIOYH HOTO.

IcTopraHICTE IPABOBOT CHCTEMHU, SIKa OXOILTIOE 1 CBIT MMPAaBOBUX 111EH,
1 CBIT MarepialbHOTO OyTTS MpaBa, Ha OUIBII KOHKPETHOMY PiBHI IPOSIB-
JSAETHCS y BUMVISAAI IPAaBOBUX TPaIULii, IO Y MarepiallbHOMY acHeKTi
3YMOBIIIOIOTH 0COOJMBOCTI iCHYBaHHS SKOTOCh IIPAaBOBOTO SBHUINA YU
MIPaBOBOi CHCTEMH Y IIJIOMY, a B iIcaTbHOMY — BH3HAYaOTh OCOOIHBOC-
Ti Mi3HAHHS 1 PO3YMiHHS TpaBa, 30KpeMa, 1 HOro MiHHOCTI JJIsT KO)KHOTO
KOHKPETHOTO cycliiibcTBa abo nuBinizanii. [Hakme kaxxydu, mpaBoBa
TPaAMINs — IIe TOHATTS, K€ XapaKTepu3ye Crenru(idHicTh ieanbHOro
1 MarepiabHOTO OYTTS IIpaBa y KOHTEKCTI YSIBICHHS PO iICTOPHIHHUMA PO3-
BHUTOK CaMOTO Mpapa abo sIBUILI, 1[0 Ha HHOTO BILIMBAIOTh. [ligKkpecaumo,
TpaJuIlisi — 1€ He caMi MPaBOBI ABUINA, & KATEropis, sKa MOSICHIOE 1X
CBOEPITHICTH, 0COONHBICTB 3 OTIISATY Ha iICTOPIO iX BHHUKHEHHS 1 PO3BUT-

! Typen A. IloBepuenns giesus / A. Typen ; nep. 3 ¢p. O. I'ymxken, O. ITonemueHko,
T. IlTBa6. - K. : Anbrepmpec, 2003. - C. 19.

> ®pomm E. Mary un 6yTu / E. @pomm ; mep. 3 anrn. O. Muxaiinosoi Ta A. Bypska. -
K. : Y¥kp. mucpm., 2010. — C. 140.
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Ky. Jlocmi>keHHs1 MPaBOBUX TPAJUIii 1a€ MOXKIMBICTh MOOAYNUTH, YOMY
y CYCHiNBbCTBI ab0 TPYIIi CyCHiIbCTB, 00’ €IHAHUX Y IUBiNI3aliio, chop-
MyBaBCs caMe Takuii 00pa3 Ipasa, Take CycIiJbHe 3HaYCHHS IpaBa, Taka
MpaBOBa CHCTEMA, 1 THM CaMHM Bi0Opa’kae TUHAMIKY iICTOPHIHOTO Oy T-
TS TIPaBOBOi cUCTeMH, (hOpMYBaHHS i peamizailiro mpaBOBUX HOPM, ITi3-
HaHHS [IpaBa Cy0’€KTOM MpaBa, BiATBOPEHHS MPaBOBHUX MPHUIHCIB y BU-
IS IPaBOBOT MOBEAIHKHU TOIIIO.

Crnin TakoX BpaxoBYBaTH, IO MPAaBOBa CUCTEMa € CHCTEMOIO BiJl-
KPUTOK (TakKolo, I10 B3aEMOJIE 3 OTOUCHHSAM 1 OOMIHIOETHCS 3 HUM
iH(opMamieio) i peakTUBHOIO (Takor0, yne (GYHKIIOHYBAaHHS BH3HA-
Ya€eThCS MepeBakHO 30BHINIHIME (akTopamu'). Ile o3Havae, o, mo-
neplie, NpaBoBi TpaauLii BUHUKAIOTH MiJl BIZIMBOM iCTOPii pO3BUTKY
abo caMoro mpaBa (BHYTPIIIHBONPABOBi Tpanuuii), abo ABUILI, AKi Ha
HBOTO BIUIMBAIOTH (30BHINIHI TpaAuIlii), a MO-Ipyre, M0 TPAAULIIHHICT
y TIpaBi 32 CBOTM MOXOJ/KEHHSIM Ma€ MMepeBakHO 30BHINIHIN XapakTep.
ITpu mpoMy, 3BUYAWHO, YITKO BiIMEXYBAaTH 30BHINIHI 1 BHYTPIIIHI
paBoBi Tpaauiii HemoxuBo. Hanmpukinan, Tpaguiii y cdepi ropuamd-
HOI OCBITH y KpaiHax 3arajbHOTO i IIUBIIIBHOTO TIpaBa (BiATOBiHO
MOJIeJli MPaBHUYMX LIKIJ i YHIBEPCUTETCHKOT OCBITH) € BHYTPIIIHbO-
MpaBOBHMH, alie X BUHUKHEHHS MOSICHIOETHCS, 30KpeMa, 1 He MpaBo-
BHMH YUHHUKAMH, 3HAYCHHSIM OOTOCIIOB’ Sl Y PO3BUTKY IOPUCIIPYIEHIIIT
SK oKpeMoi chepu 3HaAHb, CTAHOBJICHHSIM CHCTEMH OCBITH B AHTIIl
1 Ha KOHTUHEHTI TOIIO.

Hagenene po3ymiHHS paBOBOi TpaauLii Ja€ MOXKIIMBICTh BiIMEXYBaTH
IIPaBOBY TPaJIHIIiIO BiJl IPaBOBOi KynbTypH. Kynerypa, sik 3a3nauas . Teii-
3MHTa, € a0CTPAKITIEr0, HAAHOO /IS TIO3HAYCHHS iICTOPUYHOT AIHCHOCTI?,
TOOTO, y HAIIOMY BHITAJIKY, IEBHOTO PIBHS PO3BUTKY MPABOBOI CUCTEMHU.
VY 1npoMy CeHCi IIpaBoBa TPAAMIIis i TpaBOBa KYJIbTypa € OMM3bKUMHU KaTe-
TOpisiMHU, SIKi BiTOOpakatoTh Cy9aCHUM CTaH MPaBOBOI CUCTEMH SIK ITiJICYMOK
MOCTYTIOBOI'0 HAKOITMYEHHS IPABOBOTO IOCBiY Y CYCHIIBCTBI. AJle SKIIO
KyJBTypa BioOpaxxae came 1ei CTaH PO3BUTKY, TO TPAIULIisl Aa€ ySABICHHS
PO LUISXH 1 JpKepena GopMyBaHHS LOTO cTaHy. [HITMMH ClTOBaMU, SKIIO
KyJIbTYpa BIAMOBIIA€ HA MUTAHHS «11107» (TpaBOBa CUCTEMA Yy CBOEMY 0CO0-

! IIpaurnmsunu V. B. CucTeMHBIiT TOAXO ¥ 061LIeCHCTeMHbIe 3aKOHOMEPHOCTI
/ V. B. Ilparrumsumm. — M. : CUHTEK, 2000. - C. 53-54.

> Xeéirsumra V1. Tern saBTpanrsero aus. YeloBeK U KyIbTypa. 3aTeMHEHHBII MU : 3Cce
/ V1. XéitsuHra ; cocT., nep. ¢ Hupep. u npemuci. JI. CuabBecTpoBa ; KoMMeHT. JI. Xaputo-
Hosuya. — CII6. : M3n-Bo VMBana JInm6baxa, 2010. - C. 215.
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JUBOMY crioco0i icHyBaHHsI), TO TPaBOBA TPaIMIIisl BiAMIOBINAE HA MUTAHHS
«IK?» a00 «goMy?» 1ieH crociO iICHYBaHHS € caMe TakuMm'.

TyT, ogHak, MoTpiOHO BpaxoByBaTH NeBHUH HIoaHC. [IpaBoBa KynbTy-
pa € «yciM MO3UTUBHUM, IO CTBOPEHO JIFOJICTBOM Y MPABOBIN cdhepin’.

! Cx0x0i ;yMKM ZOTPUMYETHCsI pOCiiicbKuit Kynprypoor i erHorpag K. Uncros, sxmit
3a3HAYaE, 10 TEPMIHU «KYIbTYPa» i «TPafuLliA» y IEBHOMY TEOPETUYHOMY ACIEKTi CUHO-
HiMiuHi a60 MayKe CMHOHIMIYHI. TepMiH «Ky/IbTypa» BUpakae caM peHOMEH, a «TPajuLisi» —
MexaHi3M Jforo popMyBaHHs, TpaHcMicii 1 pyHkiionyBants (Unctos K. B. @onpkiop, TekcT,
tpaguuus : ¢6. ct. / K. B. Uncros. - M. : OT'V, 2005. - C. 106). Iloch nopi6He My 6aunmo
y X. ApeHAT, sIKa BUKOPUCTOBYE MOHATTS «IPUXOBAHA “TPajuLis » IS TO3HAYEHHs CIIeI-
Gbiky po3BUTKY €BPENICHKOI TiTepaTypy MMCbMEHHUKAMM — €BPEAMM 33 IOXOIKEHHAM, AKi
aCUMITIOBA/INCA Y HEEBPENChKIX CYCIinbCcTBaX. IIpUMXOBaHIiCTh TPAAMIIil TYT O3HAYAE, 10
1ji MCbMEHHUKY He MO3UIIIOHYIOTh cebe K MpeCTaBHUKIB caMe €BPENIChKOI iTepaTypu
(mmB.: Apenpr X. Ckpbitast Tpaguuus : acce / X. ApeHpT ; iep. ¢ HeM. u anrt. T. HabatHu-
koBoit, A. [lIu6aposoii, T. MoBauHoIL. — M. : Tekcr, 2008. — C. 57-91).

2 JIpaBoCBifOMicTDb i mpaBOBa Ky/AbTypa AK 6a30Bi YMHHUKMU Jep>KaBOTBOPYOTO
mpouecy B YkpaiHi : Mmonorpadis / JI. M. Iepacina, O. I. Jauunpsas, O. IT. [Ispo6anb. - X. :
ITpaso, 2009. - C. 11. Mu ycBifoMmI0€MO, 110 MIpUBEfieHe PO3YMIiHHSA KY/IbTYPH € JO-
CTaTHbO KOHCEPBATMBHUM i TaKMM, 110 4aCTO KPUTUKYEThCA cydacHUMM dinocodamu
i Kynbryponoramu. [lificHO, CUTyallisl MIOCTMOJEPHY, KA PO3MM/IA Ta PENATUBI3yBaja
KpuTEpii eTUIHOTO 260 eCTeTUYHOrO, 3yMOB/IIOE IOTPeby BiAMOBUTHCA Bifl OYAb-AKMX
oninox (i, BigmosigHo, BUOKpPEMJ/ICHHS NMO3UTUBHUX i «HEMO3UTUBHUX», HETATUBHUX
ABUI) TPV BU3HAYeHHI KynbTypu. Take 6adeHHA O MEBHOI Mipu TeX € TpaAulieio
iy MOJepHi30BaHOMY BUIJISI/Ii IOBEPTAE HAC KO OiNbLI JABHBOTO CIIPUITHATTS KYIBTYPU
AK IlepeTBOPeHoi npupoau. ¥ MUCTELTBI JaHNUII MifXiJ € JOIYCTUMUM i BUTIpaBJaHUM
(sramaemo incransauii [I. [bopcTa, sSKi HiBeMOWTh OY/b-Ki YABIEHHS PO €CTETUKY),
BiH He /IMIIe He PYIIHY€E caMe MUCTENTBO, a PyXa€ JIOoro yepe[, BifKpUBarydu 11 MUT-
1iB i rAmaviB HOBi ropusoHTN. OHAK, TYMA€ETHCA, IO MUCTELbKNUI CBIT i fleoHTOIO-
TiuyHUI CBiT MpaBa BCe XX TaKM PO3BUBAIOTHCA 3a pisHMMM 3aKkoHaMM. CTUpaHHA KOPJo-
HiB Mix nmpaBoMipHuM i mpoTunpaBHuUM (a came Ije BUIIMBAE 3 0€30LiHHOTO
CIIPUITHATTA IPaBOBOI KY/IbTYPM) MaTMMe HaC/TiIKOM PO3PUB IIpaBa AK HOPMAaTUBHOTO
perynATopa 3i CBO€I0 OCHOBOIO — CIIPABEIMBICTIO Ta IOr0 OCTATOYHY €TUYHY PeATH-
Bisarito («OoTpyitHy 6aKTepiio cydacHOro mpasa» 3a cnoBamu I1. Copoxina). 3a BifcyT-
HOCTI e TMYHOTO 260 eTUYHO-PeIriifHOTO MiAIPYHTA IIPaBO, sIKe, 32 BeIMKUM PaXyHKOM,
He Mae BJIaCHOI, I103aMOpPanbHOI IIiIHHOCTI a60 3HUKHE 5K CycHinbHUil GpeHoMeH (K
y cTapofiaBHbOMY Pumi, e mpaBo i ilep>kaBHICTh OYay pyiiHyBaTUCA caMe 4epe3 CMEPTh
PUMCBKOI peririi Ta iMMopanisanio cycninbcTsa), abo TpaHcHOPMYETbCs Y lep)KaBHe
CBaBi/I/IA (AKINO He Mae KpUTepilo OLiHKY, TO OYAb-AKMil Halbe3rny3aimmil abo Haii-
JKOPCTOKIIINMIA lep>KaBHUI MPUIINC € TAKOI XX MMPaBOBOK HOPMOI, SIK i 0CHOBOIIONIOX-
He IIpaBo JTIOAMHY). BignoBifHo eTuyHMIt KpuTepiit (y mepury 4epry, KOHKpeTHO icTO-
pUYHe PO3YMiHHA CIPaBeINBOCTI) € 000B’ A3K0BOI YMOBOI0 OyTTs mpasa. [IpaBoBuMu
ABUILIAMM CYCITiNIbCTBA, AKi pa30M yTBOPIOIOTh IIPABOBY KYNIbTYPY, € Ti, 110 BiJlTIOBiJjaI0Th
LbOMY KpUTEPilo, ABUIIA, 1[0 CylepedaTh LIbOMY KPUTEPil0, He MAIOTh IPABOBOIO
(y ceHci mpaBoro, cripaBeJ/IMBOr0) XapaKTepy i He CTaHOB/IATb NPaBOBY (y CeHci Taky,
1[0 BifHOCUTBCA [0 paBa) KynbTypy. Lli ABMIa MOXKYTb 6TV ITO3HAUEHI SIK aHTUIIpa-
BOBa KY/IBTypa 41t KOHTPKY/IbTypa y chepi IpaBOBOTO peryII0BaHHA.
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[To3uTHBHICT y LOMY BHIIAAKy O3HAYaE, 10 IPABOBA KyIBTYpa HE OXOTI-
JIIO€ FOPUIUYHI SBUIA aHTUIIPABOBOTO XapakTepy (medopmariii mpaBo-
CBiZJOMOCTI, IPOTHUIIPABHY MOBENIHKY, HEPABOBI 3aKOHH TOLIO). Y CBOIO
gepry, MpaBoBa TPAIUIlA K, K (QYHKIIIOHAIbHA KaTETOpPis, M0 BUPaXKae
cnenndiuHicTh OyTTS MPaBOBOI CHCTEMH, MOXKE OyTH MPUYMHOIO 1 TTOsiC-
HEHHSIM i1CHYBAaHHS TaKOX 1 Ae(EKTiB Y MpaBi, HETAaTUBHUX BIIACTHBOCTEH,
SIBHII 1 TEHACHLINW y mpaBoBoMy po3BUTKY'. [lymka C. bonaupesoi ta
J1. Konecosa 1mpo Te, M0 TpagulliiHIM CTa€ TUIBKH Te, 0 00’ €KTHBHO
npaIoe Ha epeKTUBHICT CYCHIbCTBA%, BUIVISIAE HE TOCUTH MTEPEKOHIIU-
Boro. Hanpukian, 6araTboM MoCTpaasSHCHKAM KpaiHaM BIACTHBHUI BHUCO-
KW piBeHb MPABOTO HITli3My, 1110, MOPSA 3 iHIIMMU YUHHUKAMH, € pe-
3YJIFTaTOM TPAAHUIIIHHO 30BHINTHBO JIOSIBLHOTO i BHYTPIITHEO BOPOKOTO
CTaBJICHHs cy0’€KTiB IpaBa 10 MyOIiyHO1 BIaIu Ta ii FOpUANYHUX PilIEHb.
[Iprgomy 114 TpaguIliss Ma€ K MOTITHIHUN XapaKTep 1 3yMOBJICHA PO3BH-
TKOM BiJTHOCHH «JIIOAMHA — JIepkKaBay y AOPaISHCHKUN 1 pajsHChKHIA
Tepionn, Tak i pemiriiiae (YMOBHO «PYCHKO-TIPaBOCITABHE, SKIIO HIETHCST
npo Ykpainy, binopycs, Pociro) 3abapBieHHs, BUKIIMKaHe O0€30I[IHHUM
CTaBJIEHHSM IO JEPKaBH, IO KYIBTUBYETHCS BiAIOBIAHIMIE IIPaBOCIaB-
HUMU [[EPKBaMHU.

Uepes mocIimKeHHs IPABOBUX TPAIUIIIN 1 PaBOBOT KYJIBTYpH H0CSTa-
€THCSI PO3YMiHHA peaIbHOTO BILUTUBY IpaBa Ha KUTTS COLIiyMYy, HOTO pO3BU-
HYTOCTI HE JIUIIIEe Ha PiBHI CUCTEMH MTO3UTHBHOTO MpaBa UM aKaJeMidHHUX
TEOopiil 1 BUCHB, alie i y BUTIISAI BIATIOBIIHUX MOJIENEH MTPaBOBOI MOBE/IIHKH,
YKOPIHCHHX Yy CBIIOMOCTI 1HIUBIJIIB 1 pi3HOMAaHITHUX CHUTHHOT. [IpaBoBa
KyJIbTypa 1 PaBOBI TPAIMIIL, IO «CYNPOBOIKYIOTHY KYJIETYPY, y TEpITY
gepry, BimoOpaxkaroTh Jif0, «IIPAKTHKY» TIPABOBOTO PETYIIATOpPA, HOTO Te-
He3y 1 KUTTA SIK MPOSIB TIOACHKOT aKTUBHOCTI, JOPMY JIFOACHKUX BiIHOCHH.

! TTum 3ymoBJIeHa i pi3Ha eMolliliHa 3a0apB/IeHICTb BUKOPUCTaHHA MOHATD «TPafiYLIifi»,
«TpaauiiliHe». AHIIIICbKMIT KpUTHK i moeT-mopepHicT T. Enmiot y Binomomy ece « Tpapuiis
i iHgVMBifyaJIbHMII TaIAHT» KOHCTATYBaB, 110 IIOCY/IAHHA Ha TPafIULIiliHICTh IIEBHOTO TBOPY
BUKOPUCTOBYETHCA 1 [I/IA1 TOTO, 1[06 3a0XOTUTHU aBTOPA IIbOTO TBOPY, i /IS TOTO, 1106 110T0
npuansnty (Aot T. C. Tpaguuna u napusupyansueii tanant / T. C. Ommmor // 3apy-
OexxHas 5CTeTHKA U TeopysA MUTepaTypbl XIX-XX BB. : TPaKTaTh, CTATbM, 3¢Ce / COCT., 061,
pen. u Bcty cT. I. K. Kocukosa. - M. : VI31-Bo Mock. yH-Ta, 1987 - C. 169). [I. [JoH1I0B Ha
Pi3HMX IPUKIaJaX OKa3yBaB, K Yepe3 MOCHIaHHs Ha Tpaguuii (icTopuyHi, MOMiTHYHI,
collia/ibHi) MO)XHa 0OCTOIBATH LII/IKOM IIPOTU/IEKH] TOITIALM Ha BUPIIIEeHHS IIMTaHb Mali-
OyTHbOTO YKpaiHu it yKpaiHcbkoi fep>kaBHOCTI (JoH1oB 1. e mykaTy HaIIuX iCTOPUIHUX
tpaguuiit; Jyx Hauoi gasuuuu / JI. Jouuos. — K. : MAVTI, 2005. - C. 28-32).

> bonppipesa C. K. Tpaguumm: cTabMIBHOCTD U IPEEeMCTBEHHOCTD B JKVM3HM OOIIECTBA :
yue6. noco6. / C. K. bouppipesa, [I. B. Konecos. — M. : M3p-so MIICH; BopoHnex: V3n-Bo
HIIO «MOJ3K», 2004. - C. 15.
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Sk mucaB M. MamapaamBini, Kyl1bTypa K Taka — L€ 34aTHICTh PaKTH-
KyBaTH CKJIAJIHICTh 1 pO3MAITTS JKUTTS; caMe MPaKTHKa, a He 3HAHHS €
OCHOBHHM JUTS PO3YMiHHS KYJIBTypH'.

3ampornioHoBaHe OayeHHs MPAaBOBOI TPAAULIi] JO3BOJISIE APTUKYIIIOBATH
HU3KY CMHUCIIOBUX aKIEHTIB Y ii pO3yMiHHI.

Vike 3a3Ha4aocs, o MPaBoBY TPAAULIIO HE CIIiJ] COPUIIMAaTH SIK KaTe-
ropito, 10 BUpaka€ MUHYJIE [IPaBa i y IbOMY CEHCi OTOHY€E 3MiHaM, IpO-
rpecy, HoBallisM. lle po3yMiHHS Tpaauiii, 1110 3apomKyeThess y HoBomy
Yaci’ sIKk HACTIIOK 3aMiHM CepPeHhOBIYHOTO OaYeHHS IUKIIIYHOCTI icTopil
Ha PO3yMiHHSI iCTOpIi SIK Iporpecy, JiHIHHOTO 200 HENMIHIIHOTO «pyXYy yIe-
pen», € He OlbIne HiXK MidosoremMoro. JIOCTiTHUKE MaTepiaibHOI iCTOPIl,
icTopii i7ie#t a00 eTHYHOT iICTOPIT® 00’ €MHYIOTh KATETOPIEI0 «TPATUILis
MEBHUM €Tall YU eTaly iCTOPUIHOT0 MUHYIOTO (1HOAI — JAOCTaTHBO Pi3Hi,
SIK HaIpUKJIaJl, CEPeIHhOBIUYS i aHTHYHA 00a), 10 MPOTHCTABISIETHCS
MOZIEpHY 1 mocTMoepHy sk cydacHocTi. Hampuknan, E. Tyrenrar Bkasye,
[0 Mepexij M0 JEeMOKpaTii (Cy4acHOTO CTaHy 3aXiJHOi JepKaBHOCTI —
/1. B.) BinOyBa€eThCs, KON JIETITUMHICTh MTOJITHYHOT BIIaIU IlepecTae OyTH
3aJIaHOI0 IHIUBIAY TpaauIliero (11e, BiAMOBIIHO, €Tal TPAIUIIHOT JepKaB-
HOoCTi — /. B.) i mounHae Bif0YTOBYBATHUCS HA BOJI CaMHX iHAWBimiB*.
OnHak 1 KOKeH 13 1UX HepioaiB («Tpauilish», MOJIEPH, IIOCTMOACPH) caM
0 co0i € TpaInIIi€l0, IO PO3BUBAETHCS Y CBOIH icTOpii. 32 CBOEIO POILTIO
y MPaBOBii CUCTEMI CEpeAHbOBIYHI MPaBOBi TpaauMii (Hampukiaz, ¢peo-
JlalibHA TPAJIMIIisl HEPIBHOCTI Cy0’ €KTIB MpaBa) HIYUM HE BiIPi3HAIOTHCS BiJl
nibepa’bHUX MPAaBOBUX TPAAULIi MOAEPHY M NMOCTMOJEPHY, a OTXKE /Ba
OCTaHHI eTany € He MEHII TPaJULiHHIMHU, HIXK caM Mepiol TpaauLiiHOro

! Mamappatusnumn M. K. Cosnanne n umsnmmsanus / M. K. Mamapgamsumn. — CII6. :
Asbyxa, A3byka-ATTHKyC, 2011. - C. 29.

? Hanpuxan, E. Bepk 3aknukas npy BupileHHi KoHIKTY Mk BpuraHcpkoro imie-
pi€ro i niBHiYHOaMepPUKaHCHKMMI KOJTOHIAMU MOBEPHY TUCA [0 TPASULIIHUX «CTAPOJABHIX
YeCHMX IOPUAMYHIX IPYHIMIIB i yCTaHOB», SIKi aHIIiIcbknM (iocodoM NpoTuCTaBIAIICh
HOBMM iHilliaTBaM KopoHN  1iit cdepi (Bepk 3. IIpaBnenne, monuTuka u ob1IeCTBO : CO.
/ 9. bepxk ; mep. ¢ aHrm., cocT. JI. [Tonaxosa. — M. : KAHOH-npecc-1, «KydkoBo mone»,
2001. - C. 143), A. e TokBinb po3I/IA/aB TPAAUILi0 (JaBHI HOPALOK) SIK OMO3ULIiI0 3MiHAM
(pesomronii) (Toksinp A. fe. laBHiil nopAnox i pesomowuist / A. e Toksinb ; nep. 3 ¢p.
I. ®imimuayk. - K. : FOHiBepc, 2000. - C. 135).

* Mus.: Bantep JK. Hapuc saranpHoi icropii / JK. Bamnep ; ep. 3 dp. €. Mapiuesa. —
K. : Hixa-IJenTp, 2005. - C. 89 i gani; bensena E. B. Meramopd03bl HpaBCTBEHOCTI: JYHA-
MUKa MCTOPUYECKMX cucteM HpaBcTBeHHOCTH / E. B. bensesa. - Munck: OxoHOMIpecc,
2007. - C. 118 u pganee.

* @inocodist mpas mopunu / 3a pex. lIL. Tocenara Ta I JlJomana; nep. 3 Him. O. FOgina ra
JI. oponiyesoi. - K. : Hika-IlenTp, 2008. - C. 50.
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npasa. [HI1a cripaBa, 110, moBepTatouuch 10 npukiany E. Tyrenrara, 3mict
TpaJMLii JIeriTIMaii Jep>kaBHOT BIIaI 1 BIATIOBIJHUX MPABOBUX MPOLEAYD
Ha KO)KHOMY 3 Ha3BaHUX €TaIliB MOXE CYyTTEBO BiAPI3HATHCS, ane QyHKIIi-
OHAJIBHO BOHHM 3aJIMIIAIOTHCS CaMe TPaIUIisIMH, SKi y IEBHUH MOMEHT 3a-
POIMIIKCH SIK HOBaIlii y COIialIbHOMY PETYIIIOBaHHI i, 3aKpiUBIIUCH
Y CyCHiNBHIN MpakTHIi, HaOynu XapakTepy TpaAuiii. [Hakime Kaxydu, y
JTAHOMY BHUTIAIKy BiAOYBA€THCS HE PYWHAIIIS TPAIUIT SIK YMHHUKA JIETITH-
Marlii BJaau, a 3aMiHa OTHIET TpaauIii, y CHITy SKOi BIaa JIETiTHMY€EThCS
Yyepe3 CBOI0 0araroBiKoBy, O0)KECTBEHHY, 3BUYA€EBY 1 T. I1. BCTAHOBIIEHICTb,
Ha IHITY TPaguIliio, YHACTIIOK SKOi Biaja JETITUMYEThCS depe3 BHOOpUi
[IPaBOBI IPOLIEAYPH NPOSBY BOJII iHAMBIA Y IEMOKPATUIHOMY CYCHIIBCTBI.
OctanHs TpaauLisi 00yMOBIIIOE TOTOBHICTD IHAMBINIB OpaTH yd4acTb y TO-
JNITHYHOMY >KHTTI, X 3[aTHICTb POOUTH BibHUI BUOIp (peasi3oByBaTH
aKTMBHE BUOOpYE MpaBO) Ta 3axXMIaTv Horo. I, Oiibiie Toro, came Taki
MpOLEeNypH 1032 3raflaHol0 TPaauIielo (TOOTO He MigKPIMIeHi BIacHOIO
ICTOpi€I0 PO3BUTKY, HE 3aHYpEHI Y HET) MOXKYTh IPU3BOIUTH JI0 MaHIITYJTIO-
BaHHS BUOOPOM HaceJIeHHsI, CIOTBOPEHHS ITPOIIECY JIETITUMAIliT MO THIHOT
BJIaJTM, BUXOJIOIIYBAaHHS HOTO 3MiCTY, IO JIOCUTH SCKPaBO TIOMITHO Y Jiep-
KaBax TaK 3BaHUX «MOJIOAUX» JEMOKPATIiH.

[IpaBoBa Tpaawuiis sk crenudika iCHyBaHHS IPABOBOI CHCTEMH YU
OKpEeMHX ii eIeMEHTIB HE € TaKOXX TPaBOBOIO IaM’ATTI0'. A. AccMaH BKa-
3ye, 10 [TaM’SITh «3BEpHEHA B MUHYJIE, BOHA i/l 320y TUMU ClliiaMy i PeKoH-
CTPYIO€ CBITYEHHS, BaXKJIMBI I cydacHOCTi»?. 3B’S30K Tpaauuii 3
mam’sITTIO He BUKJIMKAE 3alepeueHb, OHAK IX OTOTOKHEHHS BUITIAAE HE
30BCIM KOPEKTHHM.

[Mo-niepiiie, 3BEpHEHICTh Y MUHYIIE cama I10 001 He CTAaHOBUTh TPaIH-
uiro. BoHa € miBHIe OAHIEIO 3 IEPEIYMOB, YOMY PO3BUTOK JIFOIMHU 200
Oy/b-SIKUX JIIOACHKUX (COiAJIbHUX) IHCTHTYTIB € ICTOPHYHNM, a Ha OLIbII
KOHKPETHOMY piBHI TakMM, IO MPOHHU3YEThCSA Tpaauuisamu. Yepes
1am’ AITaHHS MAHYJIOTO TOCATAE€THCS CUTYAITisl, KOJIM BOHO (MUHYJIE) TBOPHUTH
CHOTOJICHHS.

[To-mpyre, 0ueBUAHO qy*e BAXKKO (1 Y1 MOXKIIMBO B3araii?) BHOKPEMH-
TH caMe IPaBOBY IaM’sTh CyCIIIbCTBA UM iHAMBiNA. Hampuknan, Bennka

! PosyMiHH: IpaBOBOI TpaAuLiii K IpaBOBOI mam’sATi npucyTHE y poborax C. [TaBmosa
(ITanoe C. C. ITpaBoBi Tpapumii Ykpainn : aBToped. guc. ... KaHp. 0opup. Hayk: 12.00.01 -
Teopis Ta icTopis ep>kaBu i mpaBa, icTopis momitnyHMX i mpaBoBux yueHsb / C. C. ITaBnos. -
0.,2010. - C. 6).

2 Accman A. Tlpocropu crnorapgy. ®opmu Tpancdopmarii KynrbTypHOI mam’ ATi
/ A. Accman ; ep. 3 HiM. K. [Imutpenxko, JI. Joposnidesa, O. IO0xin. - K. : Hika-Ilentp, 2012. -
C. 55.

49



BicHuk N°2[69] 3azaneHi npobnemu npagosoi HayKu

JUCKPELiHHICTh TOBHOBaXEHBb OPraHiB AEP>KaBHOI (30KpeMa, BUKOHABYO1)
BJIaJM y PaBOBiii cucTemi Kurato 04eBUAHO CIMPAETHCS HE HA 0COONMMBOC-
Ti ICTOPHYHOTO PO3BUTKY TpaBa IHX JAEpKaB, a Ha iX MOMITHYHY (a THo-
e — Qinocodcrko-eTHUHY 200 peiriiiHy) iCTOpito, e NOMIHYE YSIBICHHS
PO JIepKaBHY By sIK MIPOAOBKEHHS BIaau 0aThKa, sIKiil MOTpiOHO KOpH-
THCS, a HE PO3MIPKOBYBATH MO0 11 MOIMUIEHOCTI YK KOPUCHOCTI. Bimmosin-
HO 3TajiaHa IIpaBoBa TPAAULIis IIBUALIE ANEITIOE 10 HOJIITHYHOI Y1 €TUYHOI,
HIXK TIPaBOBOI ITaM’SITi.

ITo-Tpere, Ge3nmocepenHiit npouec nam’ iTaHHS, TOOTO 3BEPHEHHS 11O
MUHYJIOTO 1 HOTO PEeKOHCTPYKIIii, TaJeko He 3aBKAN MaE MiCIle TIpH Bij-
TBOPEHHI NeBHOI Tpaauuii. Hanpukmnaz, Tpaauiis mpaBoBOTO peryitOBaHHS
KpaiH 3axoly, sika 3yMOBIIOE€ BUCOKY 3HAuyIlicTh MpaBa, pO3BUHEHICTh
MPaBOBUX 1HCTUTYTIB, aKTUBHE 3BEPHEHHS CYO €KTIB O MPaBOBUX MeEXa-
Hi3MiB 3aXHCTY NPaB, HE BIATBOPIOETHCS 32 AOTIOMOTOIO I1aM’ ITAHHS. MUHY -
JI0TO0, X0ua, 0€3CYMHIBHO, ITOSCHIOETHCS caMe iCTOPI€I0 3aXiTHOTO Mpasa i
3axXiIHOTO CBiTy Yy IIJIOMY.

BinnosinHo mpaBoBa TpaauIlig BUpakae HE MUHYIIE IpaBa abo mam’AaTb
PO 1€ MUHYJIE, a IOT0 CHOTOMIEHHS, III0 PO3YMIETHCS y HOTO 3B’sA3KaxX 3i
CBOIM MHHYIIUM, 3 icTOpi€ro. KITFOYOBUM TYT € CTIOBO «PO3YMI€THCS», aIlKe
TOBOPSTYH PO TPAIUIIi MU 9aCTO MaEMO Ha yBa3i HE caMe MPOHICIITHE, a
YSIBJIIGHHS TIPO HbOro. MOXKHA CKa3aTH, 110 IIPaBOBa TPaAHULis BUCTyIA€e
OJIHOYACHO 1 «JTYHOIO MHUHYJIOTO» (TaKk Tpaawmiiito Bu3Hauas I. ['agamep'), i
«3aHYpeHHsIM y BiKoBiuHY iMmury» (nopiBHsiHHS E. ['inenca?), To6to Tpaau-
Lisl BUpaXae 3B’A30K 3 MUHYJIMM, BiIUYTHM 1 IHTEpPIPETOBAHUM IIEBHUM
cy0’extoM cyyacHocTi. f. [lenikaH npu onucaHHi XpUCTUSHCHKOT TpaanuLil
BKa3zye, 110 BiH HAMAaraBcsi OCMUCIIUTH HE Te, IO Big0yBanocs y MUHYJIOMY,
a Ik MUHYJIE PO3YMIIOCh Y HACTYIHUX CTOMITTAX?, 1110 BIIACHE 1 CTAHOBUTH
tpaauiio. 1006 3po3ymiTH 1ie, TOCTaTHBO 3raJlaTH, 110 TPAAMIIINHE AJIs
€BPOICHCHKUX KPaiH BU3HAHHS CBOOO/IM COBICTI i aBTOHOMHOCTI JICpyKaBU
1 IEPKBU HAPOPKYETHCA 13 BEIbMU CYNEPEWIMBHX MPOIIECIB, SKi aX HisK
HE CTIpUHAMANHCS iX y9aCHUKAMH SIK BCTAHOBJICHHS aBTOHOMIT 1 THM O1TbIITe
pedniriitHoi cBoOoau (maricbka peBoorist [puropis VII, cexynspuzaris

' Iur. 3a: Heryc K. KpeatnsHocTb. KoMmyHuKanua n KynsrypHble nenHocTr / K. He-
ryc, M. Iluxepunr ; niep. ¢ anrn. O. B. Ceunuenxo. - X. : VIsg-Bo I'ymanuTapHblii IeHTp,
2011. - C. 205.

?Tigenc E. HectpuMHmii cBiT: 5K rino6anisauisa nepersoproe Haue >xutts / E. Tigenc ;
niep. 3 aurt. H. IT. [Tonimyk. - K. : Anbrepnpec, 2004. - C. 32.

3 TlenvikaH fI. XpyucTuaHckas TpafyIiA: MICTOpYA pasButyA Bepoydenns / f. Ilemukan. —
T. 2 : lyx BocToyHOrO Xpucruancrsa (600-1700) ; mep. ¢ aHIL ; Tox pex. A. Kpipnexxesa. —
M. : KynbrT. uenTp «JJyxoBHas 616mmoTteka», 2009. - C. IX.
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LEpKOBHOTO MaifHa, Peopmaris To11o) i Takumu 1o cyTi He Oyau. Tak camo
1 TOBOPSIYM TIPO TPAAMIIIO PUMCHKOTO MPUBATHOTO MPaBa y Cy4acHOMY
MpaBi, MU MAEMO Ha yBa3i HE CTUILKU BIIACHE HOPMH 1 TOKTPHHY, SIKi TSI
y CrapomaBHEOMY PuMi, CKiTBbKHM iHTEpTIpeTallii puMchkoro mpasa y Corpus
juris civilis, a me Oinplie — y mpamsgx IOCaTopiB, MOCTIIIOCATOPIB Ta I'y-
MaHICTiB.

YV KOHTEKCTI po3yMiHHS IPaBOBOI TPaIHILIii BAsKIMBHM TaKOX € ii 3B’ 5130K
3 HACTYMHICTIO ¥ TpaBi. OcTaHHA ToysIiTae v 30epekeHHl 1 BiITBOPEHHI
y IpaBi HOPMaTUBHUX, i€ONOTYHUX, TIOBEIIHKOBUX, IHCTUTYLIHHIX KOM-
MTOHEHTIB, 0 BUHUKJIX HA MIOTIEPETHIX eTanax pPO3BUTKY ITPABOBOI CHCTEMH.
B niteparypi nuTaHHS CHIBBiAHOLIEHHS HACTYIHOCTI 1 TpaaMLii BUpimIy-
€THCA TI0-pi3HOMY. A. J[aHMITOBAa BUKOPUCTOBYE IIi IIOHSATTS K CHHOHIMIiTHi'.
C. bonnupesa i JI. KonecoB BBaXxaroTh, 1110 TPAAULIIS i HACTYIHICTh — 1€
SIBUIIIA OJTHOTO TTOPSIZIKY, SIKi BIAPI3HAIOTHCS 32 9aCOBOIO O3HAKOIO; HACTYTI-
HICTh Ma€ MicCIIe, KOJIM aKLENTYEThCs TIEBHUH TOCBIM Y MeKaX OJHOTO TMO-
KOJIIHHS, TOJII SIK TPAIHIlisl 3yMOBITIOE, IO TAKWH TOCBIJT TIEPEIAETHCSI MIXK
nokominasmu®. Ha gymky FO. O6oporoBa, Tpamuilis nepeaae ectadery
ICHyBaHHIO, & HACTYITHICTh BUCTYIIAE SIK CTBEPKEHHS TOTO, IO 1151 ecTade-
ta Oyne npwuiinsaTa’. H. HeHOBCKi BUXOIMTH i3 TOTO, IO HACTYIHICTB 320€3-
MEYYETHCS TPAIUIIAME Y TIPaBOTBOPUOCTI i IpaBo3acrocyBanHi’. He 3a-
IMOJIOIOUUCH Y 1€ TIMTAaHHA, 3a3Ha4MMO, 1110 32 HABEACHOTO Yy LIl CTaTTi
PO3yMiHHS TIPABOBO1 TPAAMIIT OCTAHHIH ITiIX11 BUAAETHCS HAMOUTBIT TIepe-
koHnuBuM. Toif akT, 110 mpaBo BOyAOBaHE y CBOIO iCTOPII0, PO3BUBAETHCH,
CITUPAIOYHCH 200 BiAMITOBXYIOYHCH BiJl CBOTO MUHYJIOTO (iCTOPHUYIHICTD
MpaBa, SKa MPOSBISIETHCS Y BUMVIAAI MPaBOBUX TPAAMLIiN), TATHE 3a COO0I0
rocTiiiHe abo JOCTaTHRO JOBTE 30€pEKCHHS y TIPaBi IEBHUX HOPMATHBHUX
KOHCTPYKILiH, BTaCTUBOCTEH MPaBOCBIAIOMOCTI, MOJIeJIel MOBEAIHKHU TOLIO,
AKi chOpMyBaJIUCS paHille, a 0T)Ke, 3yMOBITIOE HACTYITHICTh K XapaKTe-
PHUCTHKY NIPaBOBOI CUCTEMHU.

[TigbwBatoun MiICYMOK, BIIMITHMO, IO Y MEXKaxX ITi€l cTaTTi HaMH,
3BHYAIHO, HE OXOIJICHA BCs MPOOIeMaTHKa JOCIiIKEeHHS IPaBOBOT Tpaau-

! Tarnosa A. B. CBoeo6pasue MHTepIIpeTaLyy KaTeTOPUY «TPajyLI» B 9CTeTUYECKOI
TEOpPMPM U IIPAKTUKe HOCTMOAEPHM3Ma (Ha MaTepuatax TBopyecTsa d. [leHucosa) : auc. ...
KaH. punocod. Hayk.: 09.00.04 — actetuka/ A. B. lanunosa; Bragumup. roc. ryMMaHKTap.
YH-T. — Bmagumup, 2009. - C. 20.

2 boupsipesa C. K. Tpagyumu: cTabuIbHOCTD U IPEeMCTBEHHOCTD B KM3HY 0011[ecTBa. —
C. 10.

* O6oporos F0. M. Tpaguuii i HoBanii y mpaBoBoMy po3BuUTKy. — C. 61.

*Henoscku H. ITpeemcrBennocTs B npaBe / H. Henoscku ; nep. ¢ 6onr. B. M. Cadpo-
HOB ; 06u1. pep. 10. C. 3aBpsinoBa. — M. : IOpua. nur., 1977. - C. 10.
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uii (30KpemMa, 1mo3a yBarorw 3ajJUIIMINCh MUTAHHS CTPYKTYPH IPaBOBOI

JaNbIINX HAYKOBUX IMOIIYKiB, Y TOMY YHCII 13 BUKOPUCTAHHSIM HaBEACHOTO
PO3YMIiHHS ITPABOBOI TPaIuIlii Ta 1l CITIBBIIHOLICHHS 3 IPABOBOIO CUCTEMOIO
1 KyJIBTYPOIO.

Bosk /I. IIpaBoBas Tpagunusi: NOHMMaHHE B KOHTEKCTe COOTHOIIECHUS
¢ IPaBOBOIf CHCTEMOIi M PABOBON KYJIbLTYpPOii

Crarbs TIOCBSIIIIEHA aHAJIN3Y NTPABOBOM TPAJHUIIMK KaK IIPaBOBOTO (PeHOMEHa.
CdopmynrpoBaHO MOHUMAHNE TOHATHS «IIPABOBAsI TPAIULIS», €€ CBA3EH C IIpaBo-
BOI CHCTEMOI M TIPaBOBOH KynbTypoit. OOpamiaercss BHUMaHIE Ha HECBOAUMOCTD
MIPaBOBOW TPAIMIINHU K TPOIIUIOMY TIpaBa WM MPABOBON MaMATH. AHAIH3UPYETCS
COOTHOLICHUC HpaBOBOﬁ Tpaagulquu U MpeEMCTBCHHOCTHU B IIpaBeE.

Knruegvie cnoga: Tpanuuus, npaBosasi TpaJulus, HCTOPUYHOCTH IIpaBa,
MIpaBOBasi CUCTEMA, IPaBOBast KyJIbTypa, IPEEMCTBEHHOCTD B IIPABE.

Vovk D. Legal tradition: understanding in the context of correlation with
legal system and legal culture

The article is devoted to the analyses of legal tradition as a legal phenomenon.
Links of legal tradition with legal system and legal culture is denoted. It is
emphasized that legal tradition cannot be reduced to past of law or legal memory.

Keywords: tradition, legal tradition, historic character of law, legal system,
legal culture.
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