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Aoacoki norpebu — raubunnnm
BH3HAYaAbHUH YHHHMK IPAaBOPO3YMIHHS

VY crarTi oxapakTepru30BaHO aBTOPCHKY KOHIICTIIIIO MTOTPEOOBOTO IMPAaBOPO3YMIHHS, IO
0a3yeTbcs Ha 3acaziaX 1CTOPHKO-MaTepiallicTHYHOI comiaiabHol ¢inocodii. B ocHOBY mi€ei koH-
HeMIii MOKJIaIeHO TaK 3BaHUH NOTPEOOBUIA IOCITIIHUIIBKUH TiAX1. 3r1THO 3 03HAYSHUM IIPABO-
PO3YMIHHSM IPaBO — [1e OOYMOBJICH] PIBHEM PO3BHHEHOCTI CYCIIBCTBA MOXKJIMBOCTI JIFOHHU
(4 TpynH JIIONIEH) OTPUMYBATH Ta BUKOPHCTOBYBATH 3aCO0M, HEOOXi/IHI /ISl 3aJOBOJICHHS ii
610JI0T14YHO i COIiaTIbHO OOIPYHTOBAHMX — Y KOHKPETHO-ICTOPHYHHX YMOBAX — IMOTPeO icHyBaH-
HS 1 pO3BHUTKY 13a0e3meuyBaHi coliaTbHUMI 000B’s13KaMU iHIKX cy0’ekTiB. [0 0O0rpyHTYBaH-
HS TaKOTO TPABOPO3YyMiHHS 3aTydeHi MaTepiain IPaKTHKH €BPOIIEHCHKOTO CYy 3 IIPaB JIOAH-
HH i3 3acTocyBaHHs HUM KOHBEHIIT PO 3aXMCT MpaB JIIOIUHHA 1 OCHOBOIMOJIOXHUX CBOOO.
Takox BUCBITIIIOIOTHCS MTI3HABAIBEHO-TIOSCHIOBAIbHI MOXKIIMBOCTI MOTPEOOBOTO ITPaBOPO3YMiH-
HSl B OOTpYyHTYBaHHI NPHHIMIIOBOT HE3/I0JaHHOCTI 3MICTOBHOTO IUTIOPAJIi3My MPaBOPO3YMiHb
1 IEBHOTO 3MiCTOBHOTO AWHAMI3My Maike KO)KHOTO 3 HUX, & TAKOXK y BUSBJICHHI COLIAIBHOI
CYTHOCTI THX Pi3HOMaHITHUX SIBHII, KOTPi B FOPUANYHIN HayIli, Ta i y Aep:KaBHO-IOPUIMIHII
PETYAATHBHIN MPaKTHII, BiZ0OpakaloTHCS 3a MOCEPEIHUIITBA TEPMIHO-TIOHSTTS KIIPABOY.

Kniouosi cnosa: npaBopo3yMiHHs, NOTpeOOBE MPABOPO3yMiHHSI, TOTPEOOBHIA TOCIIIHHIIb-
KW TiJIXif, colianbHa CYTHICTb MpaBa, 3MiCTOBHHUH IUIIOPAJi3M IIPaBOPO3yMiHb, 3MICTOBHHUI
JMHAMI3M IPaBOPO3yMiHb.

Berynni 3ayBarm. 1llo BBaxkaTu mpa- Ha BigmiHy BiJ JOCUTH MOIIHUPEHOT,
BOpo3yMiHHAM? ADO, IHAKIIIE KAXKy4H, IKE TaK OM MOBUTH, «KOJIOTOJIOHOT» BiJIO-
SIBUILE B1TOOPaXKAETHCS IIMM TEPMIHO-TIO-  Bifli HA HABEJCHE 3alUTaHHS (SK-OT: «IIpa-
HATTM? BOPO3YMIHHS — II€ PO3YyMIHHS MpaBay)
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PABIHOBHY I1. Aswoacpki norpe6u — rAn6MHHHI BH3HAYaAbHHI YHHHHK TPaBOPO3yMiHHA

MHOIO BXK€ MPOTATOM IIIOHAWMEHIIIE T’ ATH
POKiB OOCTOIOETHCS iHIIIA IHTEPIIPETAILis
O3HAYEHOTO sSBHIIA. A came: Hpagopo3y-
MIHHA — Ye 8I000PAdNCeHHs Y THOCHKIl
CBI0OMOCTI 30 OONOMO20I0 NOHAMMS, NO-
BHAYYBAHO20 MEPMIHOM «npagoy (abo
2HC THUWUM OOHOZHAYHUM 3 HUM CTOBOM YU
CUMBONIOM), MO20 ABUWA, KOMpPe OYIiHIO-
€MbCsL NEGHUM CYO EKMOM 5K KOpUcHe 0715
3a00801€HH3 11020 NOMped ICHY8AHHS MA
PO36UMKY 1 3a0e3neuyemvpCs CoOyianbHUMU
0008 ’a3xamu inwux cy6’exkmis. ToOTO
HaeTbes mpo camo3’sicyBaHHS (iHTepmpe-
TaIlifo) TOTO, 140, BIACHE, BiIOOPaXKAETHCS
MOHSITTSM, TTO3HAYCHUM CIIOBOM «IIPABO»
(abo 1HIIMM OITHO3HAYHHM 13 HUM TEPMi-
HOM YU 3HAKOM).

Y HaBezeHiit Buie aediHimii iHTErpo-
BaHi (hopMasbHi (3HAKOBi) Ta 3MICTOBHI
(comianbHO-CYTHICHI) BIAaCTUBOCTI TIpa-
BOpo3yMiHHA. TilbKH B iX €AHOCTI, HiJTic-
HOCTI OCTAHHE CTAaHOBUTH CaMOCTIlHE,
SIKICHO BU3HAYCHE TyXOBHE (MEHTAJIbHE)
YTBOPCHHS.

Takux sSBUI, 3arajoM KaxXydu (K
CBITYMTH yCSI KOJUIIIHS Ta ¥ CydacHa mpa-
BOBa JIyMKa), ICHy€ IIIOHAHMEHIIIE 3 1eCsI-
TOK. 30KpeMa:

— cB00O/IA JIFOUHHN, TOOTO MOKIIMBICTE
i meBHOI TOOPOBIIBLHOI MOBEIIHKH, Mdi-
SUILHOCTI,

— CIpaBeIUBICTh (BCTAHOBITIOBAHA
OLIIHHUM Mi3HaHHSAM SIKUXOCh CY0’ €KTIB SIK
crienuivyHa BIACTUBICTh TUX UM IHIIUX
CYCHUJIBHUX SBUII, 30KpeMa JIOAChKUX
BUMHKIB);

— HOpMH (TIpaBHJIA PI3HOTO IMTOXOKCH-
HS — sK 3arajibHi, TaK ¥ iHIWBiAyaIbHI)
CTOCOBHO JIFOJICHKOT TIOBEIiHKY;

— MPUIKCH IO/ 3AIMCHEHHS caMe Ta-
KOT MOBEJIIHKH, SIKa BBAKAETHCS ICKOTPH-
MH Cy0’€KTaMU «CTIPaBETMBOIOY;

— MEeBHI IHTEpPECH THUX YH IHIIUX
cy0’€exTiB coriymy (abo X, y KiHIIEBOMY
HiICYMKY, iXHi mOTpeOu, BTIIIOBaHI y Ta-
KHX IHTepecax);

— 30aJ1aHCOBAaHICTh, Y3TO/KCHICTh 1H-
TEpPECIB PI3HUX YYACHHUKIB CyCHIIBHOTO
KHTTS, 10 JocsraeThes abo yepes ix 1o-
MOBJICHICTb, 200 ) Yepe3 BOJICBHUSBICHHS
HOCis MyOIiYHOI BIaAM;

— pUTaMaHHi cy0’ €eKTaM 0coOIUBi MO-
YyTTs, EMOIIi] Ta 1HIII To3apalioHalbHi
MCUXIYHI SBUIIA;

— BUMOTH, JIOMaraHHs cy0 €KTiB CTO-
COBHO HAJaHHS IM NMEBHUX IIHHOCTEH,
Onar, 3BepHEHI A0 CYCHUIBCTBA, JepKaBU
a0o0 1HIIUX JIIOAEH Y iXHIX 00’ €HAHb;

— KOMyHiKarlisi («KKOMyHiKalliiHa mitic-
HICTB»), aJIOT, TUCKYPC Cy0’ €KTIB;

— BJIaCHE CMUCIIH (3MiCTH) BHCJIOBITIO-
BaHb, MOHATH, IO KOHCTUTYIOIOTHCS
cy0’ekTamu y Tiporieci ix 6e3mocepeHpo-
TO CIIJIKYBaHHS.

[MpupomHO BUHUKAIOTh 3allUTaHHS: TO
SIKE K 3-TIOMDK 3a3HAUCHUX SBHII BBKATH
came npasom? AGO OTHOYACHO KiJIbKa
3 Hux? Uu, MOXKINBO, 1X yci 0€3 BUHITKY?
I uyu icHytoTh (200 OyQyTh BHHUKATHU
B Maiil0yTHHOMY) I1I€ SIKICh 1HIII SIBUIIIA, IO
TaKOX MPETEHIyBaTUMYTh Ha «IIPaBO-
BICTBY» 1 BiJoOpakaTUMyThCSI BKa3aHUM
TEPMIHO-TIOHATTAM?

A TOJIOBHE: UMM e TIOSICHUTH, IIO0 TaKi,
BOYEBHU/Ib, OHTHYHO Pi3HOPI/HI SBHUILA HE-
piako BimoOpakaroThCs U MO3HAYAIOTHCS
OJTHUM 1 TUM CaMHUM TE€PMIHO-TIOHSATTAM —
«mpaBo»? [HaKIIe KaXKydu, SK MOXKHA I10-
SICHUTH, YOMY TEOPETHK UM IHIIA JFOAUHA
sudbupaec came Taxke sBUIIE (a HE SKECh
1HIIIE) 1 YOMY JUIsl IHTENIEKTYaJILHOTO BifI0-
OpakeHHs Ta MO3HAYCHHS TAKOTO SIBHIIA,
3HOBY X TaKH, 00Upacmbcs caMe 3a3HaucHe
TEPMIHO-TIOHSATTS (a He SIKeCh iHIIIe)?
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ITUTAHHSA TEOPII ITPAB AIOJUHU

VY momrykax BiAmoBifel Ha HaBeIeHi
3arMTaHHsI MOXKHA 3pOOUTH TaKUil BUCHO-
BOK: paJlie 3a Bce, 3ralaHuM SBUIAM
npUTaMaHHa — IIOTPaBAa, JHIIE 33 IeB-
HUX YMOB — IKACh 00HAK0BA BIACTUBICTb.
I, Ha Miii OIS, TAKOK IX CHUIBHOIO
BJIACTUBICTIO € 30aMHICMb 3A00801bHAMU
arcummeso gaxcaugi nompebu (abo x iH-
TepecH, 110 3a3BUYA € YCBIOMIIIOBAHIM
BiIOUTTSIM MOTPEO) K OKpEMUX 1HAMBI-
IiB, TaK i IXHIX TPyII, a IOYaCTH YChOTO
CyCHIIBCTBA.

YTiM y cycHiibCTBI COIiaTbHO HEO-
HOpigHOMY (@ iHIIOTO HWHI HiZe HEMae
i y MailOyTHbOMY HaBpsA Y¥ BUHUKHE)
nopsi 13 moTpedamu Crpasii 3arajbHO-
colliaJbHAMH HEMUHYY€E iICHYIOTh TIOTpe-
Ou (iHTepecH) TPYIOBi Ta IHAUBIAyalbHI.
OcranHi ix Buau 00yMOBIEHI HOTO 3a-
KOHOMIPHUM TOJIIJIOM Ha Pi3HI YaCTHHHU:
HaIlii, CoIiaJbHO-CKOHOMIYHI KJIacH, IPO-
(ecilini BepcTBH, i1COJOTIUHI, 30KpeMa
peniriiiHi, yrpynoBaHHs Ta iH. JlaeTbes
B3HAKH, 3BUYAMHO K, 1 010JI0TTYHHI OI1JI
mozie (BikoBHi, cTareBuil). [ Tomy min-
KOM TIPUPOTHAM BUJIA€THCS TE, IO KOXKHA
3 TAaKUX YaCTHH CYCHiJbCTBa (B 0c00i ii
IHUBITyaJIbHUX YU KOJCKTUBHHX TPE/I-
CTaBHHKIB) BOJIi€ BBAXKATH «NPAGOM»
(ToOTO ABUIIEM NPAGUILHHUM, CHPAGEII-
JTUBHUM, HPABEIHUM, BUNPAGIAHUM,
npagoOMipHUM) HacaMmIepes TOl QeHo-
MeH, KOTPHUH MOJIETIIy€E, a HEe YCKIIaJHIOE
il iCHyBaHHsI, KUTTEAISIBHICTD, PO3BH-
TOK, TOOTO KOTPUM CIpHUsE, a HE Tepe-
ITKOKA€ 3a70BOJICHHIO ii moTped (iHTe-
peciB). I och Taki — BIacHe «IOTPeOOBI» —
MIPUYHHH HEPIJIKO CTAIOTh, T'a/1at0, O1JIbII
BILIMBOBUMHM, OIJBII JI€BUMH, HI3K SIKICh
1HIII YUHHUKY (30KpeMa, THOCEOJIOT14Hi).
Bouu-TO it 3yMOBIIOIOTH 2IUOUHHO — TH
TO 6e3MocepeHb0, Y1 TO OTI0CEPEAKOBa-

HO, Haue0TO 3aByaJbOBAHO, IPUIOMY HE
TIJIBKH yCBIIOMIICHO, a I HaBiTh IHTYTHB-
HO — 8u0ip TUMHU YU 1HIIUMH Cy0’ €KTaMu
TOro (peHOMEHY, SIKHH OCTaHHIMH i BBa-
KATUMETBCS KITPABOM.

Tomy € migcTaBu 3pOOUTH BUCHOBOK,
10 pO30IXKHOCTI y JIONCHKUX MOTpedax,
y 3aco0ax Ta piBHSIX iX 3a/I0BOJICHHS CTa-
HOBJISITH (PyHIAMEHTaJIbHY, BU3HAYAIbHY
OPUYUHY TUTIOPai3My MPaBOPO3yMiHHS,
NPUYHMHY HEOHO3HAYHOTO CMHCIIOHAIIOB-
HEHHS TEPMIHO-TTOHATTS IIPaBO». 3 OTJIsI-
Iy came Ha 1110 00CTaBUHY 1 BUJAIIOCS BH-
MpaBIaHUM ITOKJIACTH B OCHOBY iHTEpIIpe-
Talii eHOMEHy MPaBOPO3YMiHHS TaKUL
KOHIENTYaJIbHUM ITiJIXi]l, TKAH CBOTO Yacy
MHOIO OyJI0 Ha3BaHO «nompebosum» [1].
3rajka mpo TaK|i Miaxim, 3ayBaxy, 3rOI0M
rmoyasia 3yCTpiuaTrcs i B iHIIAX HAYKOBUX
Ta ¥ HaBYAJIbHUX Opausx [2; 3].

A ocb Te MpaBOpPO3yMiHHS, siKe 00y-
MOBJIIOETBCSL CaMe TaKUM IiJXOA0M, MH-
HYJIOTO POKY MEHi BUAANIOCs OOTPYHTOBA-
HHAM Ha3BaTH, BIATIOBITHO, nompebosum
[4, c. 156-157; 5, c. 240-241].

OcCHOBHI MOJ10:KeHHSA MOTPeOOBOTO
NMPaBOPO3yMiHHS. Y HOro 0OCHOBY MOKJIa-
JICHO YSIBIICHHSI, 3T17IHO 3 SIKUM TI€I0 CHilb-
HOM BIACTHUBICTIO CYOCTaHIIIHHO Pi3HUX
SIBUII (SIKi, IIPOTE, «YOMYCh» BimoOparka-
IOTBCSI TUM CAMHMM TE€PMiHO-IOHATTAM —
«TIPaBO») € T, 1110 BC1 BOHH BHUSBIIAIOTHCA,
TaK 4M iHaK1Ie, KopucHumu (TOOTO MOXKYTh
MOCTYKUTH 3ac00aMu) AJIsl 3aJOBOJICHHS
MaTepiajJbHUX Ta IHIIUX BAXKJIMUBHUX IO-
TpeOb mozeH, IXHiX Tpym, 06’ €qHaHb, a B
SAKHXOCh BHUIIJKax — IIOTPed yChOro cyc-
nibeTBa. HaroMicTh Ti sBHIIA, KOTpi 31aT-
Hi, HABIaKH, TaJbMyBaTH, yCKIAAHIOBATH
3aJJ0BOJICHHSI MOTpPed TUX YW 1HIIUX
Cy0’€KTIB, OCTaHHIMH HaBpsi 4u OyIyTh
KBaTi(hiKyBaTHCSI, OMIHIOBATHCS (SK CBiA-
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PABIHOBHY I1. Aswoacpki norpe6u — rAn6MHHHI BH3HAYaAbHHI YHHHHK TPaBOPO3yMiHHA

YUTHh MUHYJA | HUHIITHS COIliaJIbHA TTpaK-
THKa) B pOJIi came npasa. (3Biacy, o pedi,
CTae 3pO3yMUINM, YOMY 1 JAepKaBH, IXHi
OpTaHM BJIaJH BOJIIOTH — 3, MOKHA CKa3a-
TH, 11€010r0-3a0€e31euyBaIbHO0, arita-
IHHO-TIPOTIAraHAUCTCHKOI0 METOIO — iMe-
HyBaTu CBOi (pOpPMabHO-000B’SI3KOB1 Ha-
CTaHOBHU, MPUIUCH CaMe «IIPaBOM,
NparHy4 NepeKoHaTH iX aJapecaTiB
y CHpPaBeIIMBOCTI, BUMPABAAHOCTI CBOIX
BOJICBUSIBIICHb.)

OTOX, KBIHTECEHIliS MMOTPEOOBOTO
[IPaBOPO3YMIHHS MOXe OyTH MpecTaBie-
Ha Takoro Ne]iHIlier: npaso — ye oOy-
MOGNEHI piBHEM PO36UHEHOCMI CYCRiJlb-
CMea MOANCIUBOCMI THOOUHU (YU epynu
Ar00etl) OmpuMy8amu ma GUKOPUCHOB)-
samu 3acobu, HeoOXiOHI 018 3000801EHHS
ii 6ionoziuno i coyianvHo 0b6IpYHMOSA-
HUX — Y KOHKDEMHO-ICIMOPUYHUX YMOBAX —
nompe6 icHy8anHs U pO36UmKYy i 3a0e3-
neuyeami coyianbHuUMu 0008 s3Kamu iH-
wux cy6’exmia.

OCKUIbKM TaKl MOXKJIMBOCTI, 3 OZHOI'O
OOKY, CTAaHOBIISITh IIPUHATIEKHICTBY iX-
HBOTO HOCIiSI, OPTaHIYHO BIUTITAIOTHCS
y croci6 foro OyTTs, OCTUILKH BOHH YTBO-
PIOIOTE Y6 exmueHy CTOpPOHY AediHiiio-
BaHOTO (PEHOMEHY.

3 npyroro x 00Ky, IboMy (heHOMEHY
BOJHOYAC MpUTaMaHHA i HHU3Ka O3HAK
06 ekmuerocmi. BoHN onsTaroTh, 30Kpe-
Ma, Y TOMY, 110 a) COLliaJIbHi 3ac00H 3a10-
BOJICHHA TOTped nepeOyBaloTh Mo3a Bif-
MOBITHUM CY0’€KTOM: MEPIIONOYaTKOBO
BiH HUMH HE BOJIOHI€; 0) IIi MOXKJIMBOCTI
HaJIeXaTh Cy0’ €KTy HaBiTh HE3aJIE)KHO Bif
TOTO, Y YCBiZIOMHB BiH iX; B) I€BHA 3Ha-
YYLIiCTh TAKMX MOXKJIMBOCTEH (30Kpema,
iX KOpUCHICTb, I[IHHICTB) Y 3a0BOJICHHI
JIIOJICKKUX MOTPeO — IHIUBIyaIbHUX, TPY-
[TOBUX, 3aTaJIbHOCOIIaTbHAX — €, CTOCOB-

HO iX HOCIiB, TeX (PaKTOM 00 ekmugHuUM
(SIKMii, BTIM, MOKE yCB1IOMJIIOBATUCS HE
3aBKIN aIeKBATHO).

HeBakko MOMITHTH, 11O CTUCIIO CXa-
paKkTepu30BaHe TYT MOTPeOOBE MPaBOPO-
3YMIHHS HaJIS)KUTH JIO COII0I0TO-TTO3UTH-
BICTCBHKOTO THITY IPaBOPO3YMiHHS, a TOU-
HIIlIe — IO COIliaJTbHO-aHTPOTIOIOTITHOTO
PI3HOBHAY OCTaHHBOTO (IPUUYOMY, 1 PO
[[€ CJiJ 3a3HAYUTH LIJIKOM BiABEPTO,
B HlOoTO icmopuxo-wamepianicmuynii iH-
TepIpeTarii).

VY TiM HeIoAaBHO B ONIHIH 13 Cy4acHUX
BITUM3HSIHHX PiI0COPCHKO-TIPABOBUX MO-
HOTpadiil po3po30TI0BaHN MHOIO TIOTpPE-
OoBui miaXis Oys0 BiJHECEHO J0 TOKTPH-
HH npupoonozo mupasa [6, c. 737-756].
[Ipore (sik cymrHO 3a3Ha4YaB PELEH3EHT
i€l nparti [7, c. 393]), AKio0 MHOIO 1HOII
i BUKOPHCTOBYBaJocs (HOpMyITIOBAHHS
«COLiaJbHO-IIPUPOIHE IPABO», TO TEPMiH
«IIPUPOJHE» BIKHBABCS TOJI 3a3BUYAN
Y CEHC1 3aKOHOMIDHULL, HOPMALbHULL, He-
MuMyy4uil, ane He K TPAHCICHACHTHUH,
1103a10CBIIHMH, HAAMO3UTHUBHHMIA.

IloTpeboBi MOTHBH Y IpaBopoO3yMiH-
Hi CTpacOyp3bKkoro cyny. Jlekipka pokiB
TOMY MEH1 BUIAJIOCs JOPEUHUM JOCIiAUTH
MPaKTUKY 3aCTOCYBaHHS €BpONEHChKUM
cynom 3 mipaB moauau (mani — Cyn) Kon-
BEHIII{ PO 3aXUCT TpaB JIOJUHU 1 OCHO-
BOIIOJIOKHUX ¢BOOOA (manmi — KoHBeHIIis)
MiJ TAKUM KYTOM 30pY: SIKe SIBULIE Lel
Cyn BBaXxae npasom, BUPI3HUBIIA HUZKY
TUX OHTHYHUX BJIACTHUBOCTEH, 5Ki, Ha 1oro
IYMKY, KOHCTUTYIOIOTb PA808iCHb TIbOTO
SIBHIIA.

I ocw BusBHIIOCS, IO TAKUM SIBUIIEM
Cyn 3a3BH4ait BBAKAE MONCIUBOCMI 3000~
B0IbHAMU NEeGHI nompebu ma iHmepecu
Hacamnepeo M00UHU, a TAKOXX OKPEMUX
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ITUTAHHSA TEOPII ITPAB AIOJUHU

JMOACHKUX CITIIBHOT, 00’ €THaHb Ta H, 3pe-
HITO0, CYCHiNbCTBA B IijoMy!. Maiixke
B ycix pimennsax Cyny WaeThcs mpo iHTe-
pecu 0cobu, MpUBaTHI iHTEpECcH (CKaKiMoO,
iHTEepecH TUTHHH, 0aThKiB); PO IHTEpECH
TpYyTIH, TIPO iHTEPECH CYCIIUITLCTBA. A yCBi-
JIOMJICHI 1HTEPECH, SIK BiIOMO, €, TaK YH
iHakmie, BimoOpakeHHsM notpeo. [1pu-
YoMy HIEThCS — HATOJIOCHMO Ha LbOMY
0co0nmBo! — Tpo MOTpedu He TIIbKU Ma-
TepiaJibHi, a ¥ AyXOBHI Ta COIIaJIbHI.

J1o TpaBOKOHCTUTYIOIOUHX BIIACTHBOC-
Telt mporo seuma Cyn BITHOCHTH TaKi:

— 3a3Ha4YeHI MOXJIMUBOCTI 3YMOBIIIO-
IOTHCS SIK O10J0TTYHUMU BIACTUBOCTSAMU
iHUBIzA (OTO BIKOM, CTAHOM 370POB s,
piBHEM (hi3UYHOTO PO3BUTKY TOIIO), TAK
1 comianpbHUMH (30Kpema, piBHEM HOTO
0COOHMCTICHOT 3pINIOCTI, IHTENEKTyalIbHO-
r'0 PO3BHUTKY)?;

— TaKi MOXKJIMBOCTI MalOTh OyTH KOH-
KPETHUMH 1 CIIPaBKHIMH (peaJbHUMH),
MPaKTUYHO 31iHCHEHHUMHE®;

— BOHH MAIOTh 3’ ICOBYBATHCS CTOCOBHO
came Ti€l yHIKaJbHOI CHTYyaIlil, B sIKiii OIH-
HUBCS 3asiBHUK. Cy/l MOCTIHHO HArOJIOIIYE
Ha HEOOXiHOCTI 3BaXkaTu Ha crienudiy-
HIiCTh, HETIOBTOPHICTH KOHKPETHOI CUTYya-
il y pi3HHUX JepkaBax, SKIIO BUPIITY€ETh-
Csl MUTAHHS NPO TE, TOTPUMAHO TIEBHE
paBo abo MOPYIICHO, Y Y KOHKPETHii
CUTYaIlil «TIOBEiHKa» Jep KaBH-BiIITOBI-

'Pimenns Cyay y cmpaBax «Backley»,
«Bouchelkia», «Camenrind», «Ceylany», «Chap-
many», «Dudgeony, «Handysise», «lankowski»,
«Jonstoney, «Khalfaoui», «Lingens», «Olssony,
«Reesy, «Rekvenyin, «Serify, «Vogt», « Wingrovey,
«Games», «Gaskiny.

2 Pimrenns Cyny y cpasax «Costello Robertsy,
«Crus Varacy», «Kulda», «Nsona», «Soeringy,
«Tekiny, «Vilvarajahy.

* Pimrennst Cyny y cmpaBax «Airey», «Allenet
de Ribemonty, «Coémey, «Vasilescu», « Waite and
Kennedy».

Jlada € IpaBoOMipHOIO a0o0 K, HaBITaKH, He-
paBOMipHOIOY;

— CKII3JIOBi MIOKAa3HUKH TaKOl CUTYyaIlii
MalOTh BKJIOYaTH, 30KpeMa, BlacHe
Cy0’€KTHBHI, CYTO iHJMBIi{yaTbHi ICUXi4-
H1 0COOJIMBOCTI JIFOAMHU, — CKaXKIMO, TaKi
SIK 3[JaTHICTh PO3YMITH 3MICT i BUMOTH 3a-
KOHY, piB€Hb 1 IICUXIYHOTO PO3BUTKY, Xa-
paxTep MCUXivyHOi peakuii Ha AiSTHHA iH-
mmx>;

— HeoOXimHicTh OpaTw N0 yBaru
(okpiM, MOXXHA CKa3aTH, 0COOUCMICHOI
CHUTYaTHBHOCTI) TaKOX i CUTYaTHBHICTh
coyianvuy. HallGinem penvedHO 1€ BU-
ABISIETHCS TOAIL, Kotu Cy/1 HaroJjourye Ha
BHUMO31 TIIyMa4uTH 1 3acTocoByBatu KoH-
BEHII10 000B’S3KOBO y CBITII aKmydib-
HUX YMO8 CbO200eHH s, TOOTO TAKUX YMOB,
10 iICHYIOTH CaM€ Ha MOMEHT PO3ITISTY
BiJIOBiIHOT cripaBu®;

— sIK HaCHiT0K (OCKIIBKHU OYy/Ib-sKi CH-
Tyanii HOCTIIHO TPaHCHOPMYIOTHCS, «PY-
XaIOThCS»), KOHKpemHa THTepIpeTalis
3MICTY ¥ 00CATY MOKITUBOCTEH, HA TyMKY
Cyny, He MOXke OyTH 3aCTHIVIO0, HE3MIHHO
(hopmarizoBaHOO; HABITAKH, BOHA — Y TIEB-
HOMY CEHCl — 37aTHa HaOyBaTH MEBHOT
pensTHBHOCTI. 3BijicHu vac Big yacy y Cymy
BHUHHKAE MOTpeba BIABATHCS, BAKOPUCTO-
BYIOUH «JIUHAMIYHUN Ta €BOIOMIHHUN
TIXOI», 10 po36umiKy PaBoOpO3yMiHHS
yepes iIHTepIpeTaIlifo HIUM MoJIokeHb KoH-
BeHIII, a 1HOal HaBITh 1 10 X, Tak OH MO-
BUTH, «100y10B1». Cy/1 BUXOAMTS 13 TOTO,
IO «3aBKau Oyzie icHyBaTH HEOOXiTHICTh

4 Pimenns Cyny y crpasax «Cossey», «Lopes
Ostray, «Ozgiir Giinden», «Reesy.

> Pimenns Cyany y cnpasi «Campbell and
Cosansy.

¢ Pimenns Cyny y crpaBax «Cossey», «Staf-
ford».

7 Pimenns Cyny y cnpaBax «Christine Good-
winey, «Stafford».
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y IPHUCTOCYBaHHI 3arallbHUX MOJIOXEHBb
KonBeHwii 10 3MiHIOBaHUX 00CTaBUH»' —
MpPUYOMY HaBiTh 3a moceperHUnTBa Gop-
MYJIIOBaHHS TAKOTO MPaBa, «IKe TEKCTY-
aNbHO He 3aKpimieHe y KoHBeHIi1»?;

— HapeuITi, 3MaTHICTh 3a0BOJBHSITH
oTpeOu Ta iHTEpeCH JIONUHU Mae OyTH
«CIIpaBeIIINBO 30aJTAHCOBAHOI0)» 3 MOYKITH-
BOCTSIMH 33JI0BOJICHHSI TTOTPeO iHIIHUX
oci0, IHIMX Cy0’€KTIB COLiyMY, CyCITiIb-
cTBa B I1iloMy. JlocsrHeHHS Takoro OanaH-
cy Cyn BBayka€ OCHOBHOIO METOI0, TIOKITH-
KaHHSIM YChOTO KOHBEHI[IHHOTO MEXaHi3My
npaBo3axucty. [Ipu iboMy, CIiBCTaBIISIIO-
YH, «CIIBBUMIPIOIOYN» PI3HOMAHITHI iH-
tepecu, Cyn CBIIOMHHA TOTO, IO BOHU
4acTo-TyCTO He 30iratoThCs, HaBITh CyTie-
pedaTb, KOHQIIIKTYIOTh MiXk co0o0r0’. I He-
PiAKO BiH BiIBEPTO MOTHBYE, 3 IKHX CaMe
MiICTaB «CXUJIs€ OajJaHC» Ha KOPUCTH
JIUIIIE NesHUX Cy0 €KTIB, TOOTO MOSICHIOE,
YOMY IHTEPECH NesHUX 0Ci0 MalTh — Ha
HAOTO TOTIIAN — «OTPUMATH TOPY», «IiC-
TaTH TIepeBary» Hal iHTepecaMu iHIIuX®,

dikcyroun yci 3a3HadeHi MOWHO BIIac-
TUBOCTI JOCIIPKYBaHOTO SBUINA Y Jedi-
Hillil BIAMOBITHOTO TEPMIHO-ITOHSTTS,
MOYKHA PE3IOMYBaTH Take. 3TiHO 3 IPaBo-
po3yminasaM Cymy paBo — 1€ 06 '€KmusHo
3YMOGeHI OI0I02IYHUMU MA COYIATbHUMU
Gaxmopamu KOHKpemHi 1 peanvbHi Modic-
ausocmi 3a00601eHH nompeo (iumepecis)
JIOOUHU YU TFOOCLKUX 00 '€0HAMb, CNPABeo-
JIUBO 30ANIAHCOBAHT 3 MOJNCTUBOCHAMU 3A-
dosonentss nompeb (inmepecis) iHuUX
cyb ’exmis ma i ycbo2o CyChiibCmad.

! Pimenns Cyny y crpasi «Streletz, Kessler and
Krenzy.

2 Pimennst Cyny y cipasi «John Murray».

3 Pimenns Cyny y cnpasax «Beyeler», «Car-
doso Coca», «Chapmany, «Chassagnou».

4 Piennst Cyny y crpaBax «Boujlifay, «Buck-
ley», «Elsholz», «Scozzariet Giuntay.

OToX, AKIIO 3Ba)KaTH Ha TOM BU3Ha-
YabHHUNA COiambHO-()iT0CO(CHKII KOH-
HeNnTyalbHUH MiAXif, 10 HA HbOMY IPyH-
TY€ThbCS HaBe/IeHa IHTepIIpeTallis, TO TaKe
MPaBOPO3YMIHHS MOKHA BBKATH [HCHP)-
MeHmManbHo-nompeboum. A 0CKUTBKHU
HIEThCS PO MOTPeOH JIFOACHKI, TTOTPeOH
Joniel, TO BOHO € BOJHOYAC 1 3aCaTHUYO0
AHMPONONIOIYHUM.

EBpucTnyHi MoxkanBocTi norpedo-
BOro nmpaBopo3yMinHs. [IpunaiiMHi Tpu
3 HAX CXapaKkTEPHU3yEMO Ialli.

Ilo-nepuie, BOHO JTO3BOIISAE TTOSICHATH
ICTOPUYHY MPUHIIUIIOBY HE30JIaHHICTh
3MICTOBHOI naroparicmuyHocmi IpaBo-
PO3YMiHHSI HaBiTh y Me€Xax OIHOTO CyC-
MiIBCTBA (2 TUM O1JIBIIE — Y PI3HUX MPaBO-
BHX CHCTEMaX YH B IX «CiM’sX») — IpH-
YoMy HE€ TIIbKM B MHUHYBIIHWHI, a i
Yy CY4acHOCTI Ta, rajiaro, y MaiOyTHbOMY.

o >k 10 OCTaHHBOTO, TaK O MOBUTH,
«(yTypONOTiYHOT0» TUTAHHS: YU BAACTH-
Csl KOJIM-HEOYb TOCSATTH OJJHO3HAYHOTO
MIPaBOPO3YMIHHS, TO 3-TIOMDX BiATIOBiIEH
Ha HBOTO 3yCTPIYarOThCA, SIK BiZIOMO, Ha-
BiTh MPOTHIICXKHI, B3aeMOBHKIIIOUHI. OHI
HAYKOBIII CXWJIbHI BiJIIIOBi/IaTH Ha II¢ 3a-
MUTaHHS CTBEPAHO (OCOOIUBO MPUXHUIIB-
HUKH TaK 3BaHOTO 1HTErPaJIbHOTO MPaBo-
PO3YMiHHSI), a 1HIII — 3alIePEUITHBO.

S mominstro apyruit miaxin. I ocs womy.

OCKiNTbKY ICHYBaHHSI OY/Ib-SIKOTO JTFOI-
CBKOTO CYCIIJILCTBA CYIIPOBOMXKYE 1, LiJI-
KOM iIMOBIPHO, BXKE 3aBXK]U OyZIe CYIPOBO-
JOKyBaTH HOTO ColliaJibHa HEOMHOPIIHICTD,
TO TUTIOPAJTi3M TIPaBOPO3YMIHHS ¥ Hamami
3aJIAMIaTUMETHCS TPUTAMaHHUM OyIb-
4yuiil i Oyab-sAKil TPaBOBii CBiJOMOCTI,
BKJIIOYAIOYH 1 TaKu i1 pi3sHOBHL, SIK IOPH-
nuYHa Hayka. | xoua B Hil, 0COONIHBO
OCTaHHIM YacoM, MOYaCTilIaNu CIpoou
CKOHCTpPYIOBaTH YHi()iKOBaHE, «IHTETpah-
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HEe» MPaBOPO3yMiHHS, OAHAK 1 3-TIOMiX
HOTO MPUXWIIFHUKIB BOHO HE CTA€E 3aralb-
HOBHM3HaHUM 1 oqHO3HAYHUM. [IpuHaiimMHi
Ha ChOTOAHI CTOCOBHO OOTOBOPIOBaHO1
MpOOJIEMH YITKO MPOCTEXKYETHCS, MOKHA
CKa3arTH, nIopaiizm iHmezpaibHOCHI.

Bonrouac cmig MaTtu Ha yBasi, 110 Bce-
pPEeIuHI KOXKHOTO 3 TPaAUIiHHAX, «KJa-
CUYHUX» THUIIIB MPaBOPO3yMiHHA — IO-
3UTHBICTCHKOTO (BKJIIOYAIOUW HOTO YH TO
JIETICTCHKU, YU TO COL[IOIOTIYHHUM, YU TO
TICUXOJIOTIYHUN BapiaHTH) i HEMO3UTH-
BICTCBKOTO (30KpeMa, TaK 3BaHOTO «IIPH-
POTHOTO») — IILIIKOM MOXIIHBI ¥ HEPiIKO
MOJAIOTHCSI TUTIOPATICTUYHI iHTEpIpeTa-
1ii Ha OCHOBI JOMYYEHHS 10 «CTPHIKHSI»
KOYXKHOTO 3 HUX TUX a00 1HIIUX J0JaTKO-
Bux o3Hak. (I[Ipu oMy B JOTiKO-Tpama-
TUYHINA CTPYKTYPi BiAHOBITHUX AeiHiTiit
3arajJbHOTO TIOHATTS MPaBa TaKUil «CTPHU-
XKEeHb» (IKCYETHCS IMEHHUKOM, a HOTO
Ha4e0TO CYTTEBI O3HAKU — MPUKMETHH-
KoM.) [HaKIIe Kaxy4H, y pamkax KOXXKHOTO
3 IBOX OCHOBHHX THIIIiB IIPABOPO3yMiHHS
Taka «IHTeTPaIbHICTh» KYJIbTHUBYETHCS
JIOCUTH 4acTo. AJie HacTpaBJi BOHA Ta-
KOIO HE €, OCKUIBKM CMHCIIOBUH «CTpH-
KCHb» BiINOBiAHOT AediHilil (IMEHHHUK)
BCE OJIHO 3aJIMIIATUMETHCS 200 MO3UTH-
BICTCHKHM, a00 3K, HaBIIaK{, HEIIO3UTHU-
BicTchbKkUM. OTXKe, CMHCIJIOBA TLIIOpATiC-
TUYHICTh, JUBEPCU(IKOBAHICTH 3aralIbHO-
ro MpaBOpO3yMiHHA Oylna, € i, BBaXxKalo,
3aBXKAU 3JIMIIATUMEThCS. HOTO HE3M0-
JIAHHOIO, HEMEPeOOPHOIO BIACTHBICTIO.
I came morpeboBe TPaBOPO3YMIiHHS J0-
3BOJISIE MOSCHATH TAaKy CHTYAIIif0 TOCTAT-
HBO TIEPEKOHJIHBO.

Ilo-0pyze, po3riisifyBaHe MpaBopoO3y-
MiHHSI, OPI€EHTYIOUYH Ha 3HAXOIKEHHS HO-
ciig TUX MOTpeO, 3aJOBOJICHHS IKUX OIO-
CEpeKOBYETHCSA 3a AOMIOMOTOI0 (DeHOMe-

HY, IO TIO3HAYAETHCS TEPMIHO-TTOHSATTIM
«TIpaBOY, CIIPHSIE BUSBIEHHIO COYIANbHOT
cymuocmi IbOTo sIBUIIA (a He i1 3aMOoBYy-
BaHHIO, MACKYBaHHIO, CTIOTBOPEHHIO) 1 3a-
BISIKH I[bOMY — TIOTIEPEKEHHIO MaHIIy-
JIOBAaHHS IHTEPIPETAIIAMHA TPAHUIHO
a0CTpaKTHUX OI[IHOYHO-ITPABOBHUX IT0-
HSThb, OCKIIBKH OCTaHHI (K JOBEACHO
TepMEHEBTHKOI0) 00’ €KTHBHO 3aTHi CIIy-
ryBaTH 3HaKaMH, 00pa3HO KaXy4H, «Bi-
nrakaMu» pi3HUX — HaBITh B3a€EMOBH-
KITFOYHUX — CMHCITIB.

AJTKe 3 JaBHIX-aBEH B1JIOMO, 1[0 KOXK-
HOMY (peHOMEHY 3aBKIM IPUTAMaHHI cym-
Hicmb 1 s6uwe (SBICHICTH). [Ipu mbomy
«SBJIEHICTHY», TOOTO 30BHINIHSA (hopmMa
(obomnoHKa) heHOMEHY, Ta HOTO CYTHICTh
3a3BU4ail He 301raroThCsl.

OcsrHeHHs, 30arHEHHS CYTHOCTI THX
(eHOMEHIB, SIKi CTAHOBIIATH MPEIMET Ha-
VKU, € 11 HalrOJOBHIIIOK, JTIOMIHAHTHOKO
¢ynkuicto. Teopist yu KOHLEMIis, KoTpa il
HE BHKOHYE, HaBPS/I UM MOXE 3aCITyTOBY-
BaTH Ha CTATyC HAYKOBOI.

Ile, BoueBHAb, CTOCYETHCS U THX (e-
HOMEHIB, fIKi y COIiaJbHO-IIONITUYHIH,
30KpeMa JIep:KaBHO-FOPHINYHIH, TIPAKTH-
i Ta ¥ y IOpUAUYHINA HayIi BBAXKAIOTHCS
npasosuMu.

Ta mepmr HiX PO3MIAIATH TUTAHHS TIPO
CYTHICTh YH TO MPUPOAHO-TIPABOBHX, YU
TO JIEPXKABHO-IOPUINYHHX SBUIIL, TIOTPiO-
HO MepeayCiM YiTKO BU3HAYMUTHCA 13 IHTEp-
NPETALIEI0 3a2ANbHO20 NOHAMMSA CYIMHOC-
mi coyianvHux seuny (aaKe CTOCOBHO IhO-
ro MOXYyTh ICHYBaTH — Ta W cmpaBmi
ICHYIOTh — HeofHaKkoBi morsian). CBOTO
4yacy MEeHi BXKe JJOBOAMUIIOCS POTIOHYBAaTH
TaKy Ae(iHILiI0 HBOTO MOHATTA: COYianb-
Ha cymHicmo aeuuy — ye ix 30amuicmo
cryaysamu 3acooom 3a00801eHHs nomped
(inmepecig) mux uu iHwux cy6b’ekmis cyc-
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ninbcme [8, c. 84]. 1 HuHI — Maibxe gepe3
20 pokiB 1O TOMY — CepHO3HUX MiACTaB
BiJIMOBJISITUCS BiJl I[bOTO TOJIOXKCHHS HE
BOa4a€eTHCS.

Tomy — 3 oISy Ha 3a3Ha4U€Hy IIOMHO
IHTEpIIPETAIlifO COMaIbHOI CyTHOCTI TIpa-
BOBUX (Ta ¥ iep>KaBHUX ) SIBUII] — BUIAET-
Csl MiJICTABHUM CTBEP/)KYBaTH, 110 IMOTpe-
0oBe IpaBOPO3yMiHHS € HAWOIBII HA1MH-
HUM KOHIICTITyadbHUM (DYHIAMEHTOM JIJIs
i1 3’sicyBaHHS.

uM i 3yMOBIIOIOTHCS MiCII€ Ta POJIh
OTPeOOBOTO MIAXOMY B YCill CHCTEMI pi3-
HOMAHITHHX IIIXOMIB 1 JOCIIIHALBKAX
METO]IiB, SIKi BUKOPUCTOBYIOTHCS 3a]JIsI BH-
BYCHHS SKMX OM TO He OyJIo comiambHUX
SIBMILI, KOTPI BBAXKAIOTHCS «IIPABOBHUMM.
et mimxizm, 3 oqHOTO OOKY, HE MOYKe abCo-
JIFOTH3YBATHUCS, TiepTPO(yBaTUCS, OCKITb-
KH BiH (5K 1 Oy[b-SIKHI 1HIIUIHA MiAX11) Mae
00’€KTHBHI ME3Ki 32CTOCOBYBAHOCTI; 2 TOMY
HE HIAMIHIOE 1 He BUTICHSE 1HIII JOCIi/I-
HUIIBKI Tmiaxoau Ta Metoan. [Ipote, 3 mpy-
roro OOKy, OCTaHHI 3HAYHO BTPAYaTUMYTh
CBOIO €BPUCTHYHICTH, HAYKOBY €(EKTHB-
HICTB, SIKIIIO 3AJTUIIUTHCS HEBIZIOMOIO, TIPH-
XOBAHOIO 200 5K CIIOTBOPEHOIO CYTHICTB TUX
SIBHIII, KOTPi € 00’€KTOM BUBYEHHSI, TOOTO
SIKIIIO 3aCTOCYBaHHS 1HIIHX TIIXOMIB 1 Me-
TOIIB HE CITUPATHUMETLCS Ha 3HAHHS ITi€l
CYTHOCTI.

Peamnizariist morpeboBOro MiIX01y y BU-
SIBJICHHI COLI1aJIbHOI CyTHOCTI IPaBOBUX (a
TaKOX JICPKaBHUX ) SIBUII] [TOB’s13aHA 3 BU-
PIMICHHSM TaKHUX 3aBlIaHb.

Hacammnepen ciin ocarHyTy 3araibHe
PpO3yMiHHS TOTPeO Pi3HUX CYO €KTIB Cyc-
ITBCTBA (1110 BUMArae, 30Kpema, 3’ sICyBaH-
HS CITIBBITHOIICHHS ITUX MOTPEO 3 TAKUMHU
CYMIXKHUMH, «CTIOPiTHCHUMI)» SIBUIIIAMH,
SK 1HTEpPECH, MOTHUBH, Il Cy0’ €KTiB).
A TOTiM — He0OXiTHO BUOKPEMHTH OCHOB-

Hi pI3HOBUAM TaKUX MOTPEO, 3BayKAIOTH Ha
X MeBHY €K3UCTEHIIIHY 3HAUYIIIICTh (SKa
Ma€ BioOpakaTucs BiJIIOBITHOI KJIacH-
¢ikaii€o OCTaHHIX).

Jani moTpiOHO BCTAaHOBUTH: a) TIOTpe-
0u came sIKuX Cy0’€KTiB (TOOTO wui mMO-
TpeOH — UM TO OKPEMHUX IHIUBIIIB, YA TO
MEeBHUX TXHIX COIJIBHOT, 00’ €IHaHb, YU TO
CYCIIIBCTBA B LIJIOMY) 33/I0BOJIBHSE J10-
CIiKyBaHWH (eHOMEH Ta 0) sIKi K came
BUJIM TaKKUX TOTPEO BiH 3a/I0BOJILHSIE,

Hapemri — i ie, MaOyTh, € HaitBaXKIJIH-
BIIITUM — CIIif 3°SICYyBaTH, Y 3[aTHUH J0-
CITIJKYBaHUN «IpaBoBU» (200 neprkas-
Huil) peHoMeH OyTH 3ac000M, IHCTPyMEH-
TOM 33JI0BOJICHHS IICBHUX MOTPEO. A SKIIIO
3aTHUH, TO SIKOIO MipOI0: 30Kpema,
3’SCyBaTH, UM BiH € JIUIIE OMHUM 13 TAKUX
3ac00iB, 9u x 3ac000M edunum (y pasi
CTBEp/IHOI Bi/IMTOBi/Ti HA OCTAaHHE TUTAHHS,
BiJINIOBi/IHI TOTpeOU MOXHa Oyrnie, rajaro,
BBXATU npasosumu (41 IeprKaBHO-IOPH-
JTUYHUAMH)).

3acrocyBaHHS OTPEOOBOTO ITiAXOIY
IUTsE BUSIBJIEHHS COIiaJIbHOI CYTHOCTI
00’ €KTUBHOTO IOPUIUYHOTO TIpaBa Bij-
YYTHO IOJICTTIY€ThCS, SKIO B CAMOMY 3a-
KOHOJIABCTBI TEKCTYaJIbHO 3aJICKJIapOBY-
€ThCS: 3apajiu 3aJI0BOJICHHS, BIacHE, yuix
Ta AKuX OTPeO BCTAHOBIICHO TIEBHI IOPH-
JTIAIHI HOPMH.

[IpoBenennii MHOIO pa3oM i3 MOJIOA-
OO0 KOJIETOK) — MaricTpoM IOPHIUYHOTO
¢akynpreTy JIbBIBCHKOTO HAIIOHAIEHOTO
yHiBepcuTeTy iMeHi [Bana ®panka A. Ha-
KOHEYHOIO — IIi/T TAKUM KyTOM 30pY aHali3
Koncturymii Ykpainu Ta HU3KH YAHHUAX
YKpaTHCHKUX KOAEKCIB BHSIBUB TaKe.

B OcnoBHOMY 3akoHi YKpaiHu TepMiHO-
MOHSATTS «IIOTPEON» BKUBAETHCS Y 11" ATH
CTaTTAX (e 3raIyroThCs, 30KpeMa, oTpeOu
MOBHI (cT. 12), moTpedu rpoMaisH (cT. 41),
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moTpedu CoIlianbHOTO 3aXHCTy (CT. 47)).
HuBinpHU# Kojeke YKpaiHM BMINIYE 1€
TEPMiHO-TIOHATTS Yy CIMHA/ILSITH CTATTSIX (B
SIKMX HIEThCS, 30KpeMa, Ipo MoTpedu 0co-
oucrti (ct. 865), modyToBi (cT. 31), BIacHU-
kiB kBaptup (cT. 382), y MarepialbHOMY
3abe3redenHi Ta o (ct. 749)). ¥V Ci-
MEHHOMY KOJEeKCi YKpaiHU TepMiHO-IIO-
HSTTS «IIOTPeOM» (IKCYEThCA y IT’SITH CTaT-
TSX (e MOBHUTBCS, 30KpeMa, IPO MOTpedH
mutuHe (ctarTi 97, 188), y MarepianbHii
mornioMo3i (cT. 199)). ¥ I'ocmogapcbkomy
KOJEKCi YKpaiHM BOHO BKIJIIOUYEHO 0 Bi-
CIMHAIIIATH cTaTell (B SKUX 3raayloThCs,
CKaxiMo, 1oTpedu rpomaass (ct. 39), mo-
TpeOu 0coOuUCTi (CT. 62), TOCIONAPCHKI MO-
TpeOu ydacHHKIB acoriamii (ctarti 120,
152)). Y XutnoBoMy Komekci YKpaiHu po3-
DJIS1TyBaHE TEPMiHO-TIOHSTTS BUKOPHUCTAHO
y ZIeB’SITU CTATTAX (JIe 3a3HAYaroThes, 30-
Kpema, rorpedu nodbyTosi (crarti 4, 186),
MoTpeOu y MONIMIIEHH] )KUTIOBUX YMOB
(crarti 35, 54, 59)). Y 3eMenbHOMY KOJIEK-
ci Ykpainu #oro BMIIIYIOTh JBA AT BiCiM
crareii; y BogHoMmy komekci Ykpainu —
JBAJLATE I'sATh; y ocronapcekomMy mpo-
LecyaJbHOMY KOJEKCi YKpaiHu — ABaHa[-
UATh; Y MUTHOMY KoJiekci YKpaiHu — onu-
HaIATh; ¥ Kojiekci 3aKoHIB PO TMparito
Ykpainu — aecsthb; y LluBinmsHOMYy TIpoiie-
cyanpHOMY Kozekci Ykpainm Ta Komekci
npo Hajpa YKpainu — 1o BiciM; y JlicoBomy
Koziekci Ykpainu — i’ sith; y Komekci Yipa-
{HU PO aAMIHICTPATUBHI IPaBOMOPYIIICH-
Hsl — 9oTHpH, Y KpuminanbHOMY KoJeKci
Ykpainu — Tpu; y IlomatkoBoMy Komekci
VYkpainu — 7. 3aranom ke B ycixX IUX 3a-
KOHAaX TePMIHO-TIOHSTTS KIIOTPEO» BKUTO
176 pasis!

Jo nporo BapTo TaKoX AOJATH Ie
Il BUIAJKU 3aCTOCYBaHHS Y KOJIU]iKOBa-
HOMY 3aKOHONIABCTBI YKpaiHH TePMiHO-TIO-

HATTS «iHTepecy». AKe OCTaHHIN € 3a-
3BHYaM, K 3a3HAYAI0C, HIYUM 1HIITHM, SIK
YCBIIOMIIEHHSIM NMEBHUMHU Cy0’ €KTaMu
ixHiX moTpeO. TexcToBuMit aHaM3 ycix 3a-
3HAYCHHX BHUIIE 3aKOHIB BUSBHB, IO 1€
TEPMIHO-TIOHSATTS 3yCTPIYA€ThCA Y HUX T10-
Hay 160 pasis.

Taka 3akoHOJaBYa CTHIIICTHKA, Oe3Iie-
pEdHO, MOJIETIIYE peatizallito moTpedoBo-
TO JTOCIITHUIIBKOTO MiAXOMY 3a]Isl BUSB-
JIEHHS COIliaJIbHOI CYTHOCTI 3aKOHOJaB-
CTBa — IPUYOMY HE TiJIbKH y TEOPETHUIHIN
IOPUCTIPYIEHIIIT, a # Y TPaKTUIHIN.

Ilo-mpeme, NOCIHiHKyBaHe MPaBOPO-
3YMIiHHS JO3BOJISIE BUSBUTH i TIOSICHUTH —
3 OIVISITy Ha HEMHUHYY1 IPUPOIHO-ICTOPHY-
Hi 3MiHH JIIOACHKUX TIOTPEO — 3micrmosHull
Ounamizm HU3KW KOHIICIIIIH TpaBa (Ha-
caMIrepe KOHIICIIIIH COITi0IOr0-TIO3UTH-
BicTChkUX). Taki 3MiHU TOPKAIOTHCS K
3MICTY i 00cATY OTpeO, Tax i COmiaTbHIX
3ac00iB 1X 3aJJ0BOJICHHSI.

V 3B’A3KY 3 UM 3ayBaxKy, LLIO0 B HAYKO-
Bilf JTiTeparypi HeMoMaBHO OYII0 3arrpono-
HOBaHO BUOKPEMHTH Y CaMOCTIHHUIA Bapi-
aHT MPaBOPO3YMiHHS TaK 3BaHE «IHHAMIY-
ey [9, ¢. 5]'. Ha wmiii ke mormsm, Taka
TPOTIO3HITISI HABPSIT UM € CIYIIHO. AJke
3MiCTOBHA 3MIHIOBaHICTb, TpaHC(hOpMaIIiii-
HICTh OpPTaHIYHO MPHUTAMaHHA ACKITHKOM
JIOCHUTH BiJOMUM Pi3HOBHIAM IPABOPO3Y-
MIHHS — STK «KJIACHIHIM (HAIPHUKIIA, KOH-
TETIIISAM ITPUPOTHOTO TIpaBa 31 3MiHHAM

! TIpuKMETHIM BHAAETHCS T€, 1[0 1 CaM aBTOP
miel izel Bce X 3roJ0M YTOYHHUB, LI0 TEPMiH
«IMHAMIYHE» TYT HE NMOKJIMKAHUI BKa3yBaTH Ha
HAasIBHICTB SIKOICh HOBOI €IMHOI «IIIKOJIN», a SBIISIE
c00010 NHIlle MapKyBaHHS TUX OHTOJOTI4HHUX
1 METOJIONIOTIYHUX TIEPENYMOB, SKi € 3araIbHUMH
TS OUTBIIOCTI 31 3rafyBaHUX HAM «HEKJIACHIHUX)
(y TOMY 4YHCIIi TOCTMOJAEPHICTCHKUX) BapiaHTIiB
METOJIOJIOTIH CyCIIIBCTBO3HABCTBA, BKIFOYAFOUH
it mpaBo3HaBCTBO [7, . 12].
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PABIHOBHY I1. Aswoacpki norpe6u — rAn6MHHHI BH3HAYaAbHHI YHHHHK TPaBOPO3yMiHHA

3mictom» P. lllTammnepa, «okHBOTOY» IpaBa
€. Epiixa, «IICUXOIOTIYHOTOY» TIpaBa
JI. TleTpaXuupKOTO), TaK i HEOKJIACHUY-
HUM (€K3UCTEHIiaTiCTChKUM, KOMYHiKa-
TUBHUM, T€PMEHEBTUYHHUM, «TEMITOPAJIb-
HO-OHTOJIOTIYHUMY TOIIIO0). Ta i HaBiITh i3
MMO3UIiH JIETICTCHKO-TIO3UTHUBICTCHKOTO
[IPaBOPO3yMiHHS y MPOIIECi TPaBO3acTO-
CYBaHHS peajbHUI 3MiCT 3aCTOCOBYBaHOL
HOpMH (TOOTO 3MICT MpaBa) KOHCTUTYIO-
€ThCS JIULIE 32 TOCEPEAHULITBA i1 TIIyMa-
YeHHS, TOOTO CMHCIIOHAIIOBHEHHS i1 TEK-
CTY CBIIOMICTIO peIUITi€HTa-iIHTepIIpeTa-
TOopa. A Take TIyMa4yeHHsI-3 ICYBaHHS He
MOXe OyTH IIJTKOM €JiMiHOBaHUM, a0-
CTParoBaHUM, «OQUUIIICHUM» BiJl TUX KOH-
KpPETHHX COIaJIbHUX 1 MPUPOTHUX YMOB,

CHTyalil, sAKi oMy mepenyBaiu, abo
Horo cymnpoBOKyBaH, ad0 K OUiKyBa-
avcsi 10ro aBTOPOM y MaiOyTHBOMY.
Tomy 3 mo3uIiil TAKOTO MPaBOPO3yMiHHS
3MICMOBHA BIANOBIAb HA 3aIIUTAHHA — SIKa
MTOBETIHKA, KA TSUTbHICTD, BPETYIhOBaHA
JIEPIKABHO-IOPUJINYHIM TIPUITUCOM, BBa-
JKAETHCS B KOHKPETHIH cuTyaIlii npaBo-
MipHOIO? — HE MOXKE JINIIATUCS HABIYHO
HE3MIHHOI0, «HEepyxoMow» [10].

OnHe CJI0BO, JKOJICH BapiaHT MPaBo-
PO3YMiHHS HE BHKIJIIOUAE, B IIPUHITUTIL, JTe-
K01 MuHAMIgHOCTI. Tak oCch mMpaBOpO3y-
MiHHSI TOTPeOOBE HAJIGKUTD, BBAKALO, /IO
TaKWX 13 HUX, SKI MOSICHIOKOTH ii uepe3
00 ’€Kmu6Ho ICHYIOU1 COIliaJbHO-aHTPOTIHI
(baxTopu, YAHHUKH.
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PadunoBuy II. YenoBeyeckue NoTpedHOCTH — INIYOMHHBIN onpeaesiiomuii pakrop

NnpaBONMOHUMAHUA

B craTthe xapakTepu3yeTcsi aBTOPCKasi KOHIICIIIHSI IIOTPEOHOCTHOTO MTPABOTIOHUMAaHUs, Oa-
3UPYIOIMAsca Ha UCTOPUKO-MATEPHATNCTHIECKOI commanbHoi ¢punocopuu. B ocHOBY 3TOM
KOHIICTIIIMHY TIOJIOKEH TaK Ha3bIBACMBIH MOTPEOHOCTHBIN HCCIe0BaTeNbCKuil moaxoa. Cornac-

Bicuuk HarionansHoi akaneMii npaBoBux Hayk Ykpainu Ne 4 (79) 2014 23



ITUTAHHSA TEOPII ITPAB AIOJUHU
@

HO KOHLIEMIINH MPaBO — 3TO OOYCIOBICHHBIE YPOBHEM Pa3BUTOCTH OOIIECTBA BO3MOXKHOCTH
YenoBeKa (FUTH TPYIIIEI JIIOEH ) OTy9aTh U UCTIOIB30BaTh CPEACTBA, HEOOXOIUMBIE IS YIOB-
JIETBOPEHHSI €0 OMOJIOTHYECKH M COITUATBHO 000CHOBAaHHBIX — B KOHKPETHO-HUCTOPUUECKUX
YCIIOBUAX — MOTPEOHOCTEN CYIIIECTBOBAHUS M PA3BUTHS U 00eCIICYMBACMbIC COI[UATBHBIMU
00513aHHOCTSMU JIPYTHX CyObeKTOoB. K 000CHOBaHMIO TAKOTO MPABOIIOHUMAHHUS TPUBICYCHEI
MaTepHalibl MpakTUKKU EBporeiickoro cya no mpasaM 4esioBeka 1o npuMeHeHnto uM KonseHuuu
0 3allIuTe MPaB YEIOBEKa M OCHOBHBIX cBOOOM. Takike pacKphIBAIOTCS IMMO3HABATEIEHO-00BsIC-
HUTENbHBIE BO3MOKHOCTH IIOTPEOHOCTHOTO TIPABOIIOHUMAHHS B 000CHOBAaHUH PHHIIUITAAIEHOM
HEYCTPaHUMOCTH COJIEPKATEJIbHOTO TTI0pajIu3Ma MPaBOIMIOHUMAHUN U ONIPEIENIEHHOTO CoJlep-
JKATEJILHOTO TUHAMHU3MA MOYTH KAXKIOTO M3 HUX, a TAKXKE B 0OHAPYKCHHUU COIMATIBHOM CYIII-
HOCTH T€X pa3IMYHbIX SIBJICHHUM, KOTOPbIE B IOPUANYECKON HayKe, 1a U B TOCYJapCTBEHHO-IOpU-
JUYECKON PETYISITUBHON MPAKTHKE, OTOOPAXKAIOTCS MTOCPEICTBOM TEPMUHO-TIOHATHS IIPABOY.

Knroueswvie cnosa: npaBoroHIMaHNe, TOTPEOHOCTHOE MPAaBOTIOHIUMAaHHE, TOTPEOHOCTHBIN
HCCIEA0BATENbCKUM MTOAX0, COLMalbHas CYLUIHOCTh MPaBa, IUIOPAIIM3M [IPaBOIIOHUMAHUH,
cojiepKaTeIbHBIM TUHAMHU3M ITPABOIIOHUMAaHUM.

Rabinovych P. Human Needs as Major Factor of Understanding the Law

The article characterizes the author’s concept of needs-oriented approach to law based on
historical materialist social philosophy. This approach is applied on the fundamental level of the
research. According to this view law is a possibility of person’s (or groups’) ability — determined
by the level of development of society — to receive and use the means necessary to meet his
biological and social — in the specific historical conditions — needs of existence and development
and ensure the social responsibilities of other actors. For the justification of this vies Case law
of the European Court of Human Rights is involved. Also the author discloses informative and
explanatory power his needs-oriented approach in the justification of fundamentally unavoidable
meaningful pluralism understanding of law and a certain dynamism inherent to each of them,
as well as in the detection of the social essence of the various phenomena which in jurisprudence,
and in state-legal regulatory practices are designated by term «law» and «right».

In a class society (and the other is now nowhere to be found in the future is unlikely to occur)
next to the general social needs are inevitably existing also needs (interests) of group and indi-
vidual. Their variety is determined with natural division into different parts: the nation’s socio-
economic classes, professional classes, ideological, particularly religious groups, and others. Of
course, biological separation of people (age, sex) also matters in this regard. And so it seems
natural that each of these parts of society (represented by its individual or collective representa-
tives) prefer to consider as «law» (ie, the phenomenon of right, fair, just, reasonable, lawful)
primarily those phenomena that facilitate and do not complicate individual’s life, livelihoods,
development, that promote rather than hinder the satisfaction of his needs (interests). And such —
in fact «needs-oriented» — reasons are often, the author concludes, more powerful, more effec-
tive than any other factors (in particular, epistemological). They also cause deep influence on
the choice of the phenomenon that the a person considers as «law» and «right».

Therefore, there is a reason to conclude that differences in human needs, in the means of
their satisfaction constitute the fundamental, defining cause of pluralism of the concept of law.

Keywords: understanding of law, needs-oriented understanding of law, needs-oriented re-
search approach, social essence of law, pluralism of understandings of law, essential dynamism
of understandings of law.
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