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Bumoru a0 06rpynrosanocri pimenn
Ha npuxiagi pimenns Kuiscbkoro
aneAsIiHHOIO roCoZaPChKOro CyAy

TAHC-HOAXIM ILIPAMM
ZOKTOP IOPUAUYHHUX HayK, IIpodecop YHiBepcheTy Bicmap

Bicmap, Hiveuunna

Anotanis: [IpaBocynis y HIUBUIBHUX CTIpaBax 31HCHIOETHCS NIISIXOM iX pO3IVIsILy Ta BU-
PIICHHSM y CYIOBOMY MOPSIKY. TOMY Iie MTUTAaHHS € IEHTPAJIbHUM y JOCITIKeHH] B paMKax
HayKH Ipo MporecyaybHe MpaBo. [010BHa MeTa poOOTH NOJISITae B aHaIi31 BUMOT 10 O0TpyH-
TYBaHHS Cy/UKEHHS Ha NPUKJIai cynoBoro akta KuiBchkoro amesnsiiiiHoro rocrnoaapchkoro
cyny. Jnst mocsirHeHHs i€l MeTH OyJIM BUKOPUCTaHI METO/H, SIKi ]l MOXKIIMBICTh BUBYATH
MOCTaBJIeHE MUTAHHS 3 PI3HUX TOUOK 30py. BUKOpHCTOBYIOUM METO/IM MTOPIBHSIHHS Ta aHAI3Y,
aBTOPOM OyIJI0 BUBUEHO Cy/OBI PillIeHHS Ta OTPUMAHO Bi/IIIOBITHI BUCHOBKH. ABTOD 3HAIIIOB
HEBTINIHI BUCHOBKH Cy/ly. BusHaueHo ckiiaHicTh BUKOHAHHS cTaTTi 216 LluBiIEHOTO KOJIEK-
cy Ykpainu mogpo crarti 1212 [{usinsHoro koaekcy Ykpainu. FOpuandne 3Ha4eHHS Cy10BOTO
PpIIICHHS MOJISITa€ B TOMY, 10 3 HOTO MPUHHSATTSIM BUPILIYETHCS CyTh CIIPaBH, BIIHOCHHU MIX
CTOpPOHAMHU Ha0yBalOTh O3HAK BIIEBHEHOCTI Ta CTaOUIBHOCTI, IO CIIPHsI€ HOPMAJILHOMY BH-
KOHaHHIO 3000B’513aHb CTOPOHAMH Ta 3/11HCHEHHIO iX Cy0’€KTUBHHMX IMBUILHUX TIPaB.

Kniouogi cnosa: maiino, peectp, Bepxoauii Cya, hakTuaHi TUTaHHS, MyOIiuyHe TIPaBo.

Tpebopanus k 06ocHOBaHHIO pemIeHUH
Ha npumepe pemenusi Kuesckoro
AMeAASIIHOHHOrO X035IMCTBEHHOIO CyJa

XAHC-HOAXHM IIIPAMM
ZIOKTOp IOPUAMYECKHX HayK, Mpodeccop Yausepcutera Brucmap

Bucmap, [epmanus

AnHoTanus: [IpaBocynune mo rpak1aHCKUM JieJlaM OCYIIECTBIIACTCS ITyTEeM PACCMOTPEHHUS
1 pa3penreHus B cyneOHoM nopsinke. [loaToMy maHHBIH BOIIPOC SBISIETCS IICHTPATBLHBIM B HC-
CJICZIOBAaHHUH B paMKaX HayKH O MpoIeccyalbHOM mpase. OCHOBHASI IIEJIb PA0OTHI 3aKITF0YaeTCs
B aHaJM3¢ TPeOOBaHUI 000CHOBAHUS CYXKJICHUI Ha puMepe cyneoHoro akra Kuesckoro armer-
JIIUOHHOT'O XO3SICTBEHHOTO cy/a. J[yist JOCTHKEeHMs STOH 11eJI ObUIH HCIIOIb30BaHbI METOJIBI,
MO3BOJISIONIUE M3YUUTh MOCTABIECHHBIN BOMpoc. MCmomb3yst METOIbI CPAaBHEHHS M aHATU3a,
OBUTH PaCCMOTPEHBI CyIeOHbIC PEIICHHS U CICTaHbI COOTBETCTBYIONINE BEIBOABI. ABTOp yCTa-
HOBWJI HEOCHOBATEIbHBIC BHIBOIBI Cy/la. BBIsABIICEHA CIIOKHOCTH B IIPUMEHEHUH cTaThu 216
I’paxxnanckoro kogekca YKpauHbl B OTHOLIEHUU cTaThi 1212 I'paskjaHCKOro Kofiekca YKpauHbl.
ITpaBoBasi 3HAUMMOCTH CyIeOHOTO PENICHUS 3aKII0YAETCsI B TOM, UYTO C €T0 MPUHSATHEM CYIIe-
CTBCHHBII CIIOP pa3pellicH, OTHOIICHUS MEXIy CTOPOHAMH TPUOOPETAIOT MPHU3HAKH YBEPCH-
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HOCTH ¥ CTaOMJIBHOCTH, YTO CIIOCOOCTBYET HOPMAaJIbHOMY BBIIIONHEHHUIO 00SI3aTEIBCTB CTOPO-
HAMH U OCYILIECTBICHHIO UX CyObEKTUBHBIX IPAXKIAHCKHX IIPaB.

Kntoueswie cnosa: cobCTBEHHOCTB, peecTp, BepxoBHblil Cyn, GakTnueckue BOIPOCH, ITy-
ONIYHOE TIPaBo.
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Abstract: Justice in civil cases is carried out through their consideration and resolution by
judicial procedure. Therefore, this question is central in the study within the framework of
procedural law science. The main purpose of the work is to analyze the requirements for judg-
ment rationale using the example of judicial act of the Kyiv Economic Court of Appeal. To
achieve this goal, methods have been used that have made it possible to study the raised question
from various angles. Using the methods of comparison and analysis, the court judgments were
studied and the corresponding conclusions were drawn. The author found the flimsy conclusions
of the court. The complexity in the enforcement of Article 216 of the Civil Code of Ukraine
regarding Article 1212 of the Civil Code of Ukraine is fixed. The legal significance of court
judgment lies in the fact that with its adoption a substantive dispute is resolved, relations between
the parties acquire signs of certainty and stability, which contributes to the normal fulfillment

of the obligations by the parties and the exercise of their subjective civil rights.
Key words: property, registry, the Supreme Court, factual issues, public law.

Introduction

Strengthening the third branch of pow-
er in Ukraine refers to the central elements
of the process of reforms in the state. This
is reflected not least in the justice develop-
ment strategy for 2015-2020, which was
developed jointly with the European Union
[1]. The goals formulated in the strategy,
among other things, are increasing the
transparency of justice and improving the
professionalism of the legal staff. A clear-
ly expressed sign by means of which it is
possible to evaluate objectively the men-
tioned points is the quality of judicial acts
adopted by the courts. This raises the ques-
tion of how the quality of the relevant
court judgments can be measured [2].

The author believes that the first start-
ing point should be drawn from the juris-
prudence of the European Court of Human
Rights concerning Article 6 of the Euro-
pean Convention for the Protection of Hu-
man Rights.

The European Court of Human Rights,
on the basis of this provision of the inter-
national judicial act, stated that the parties
to the trial had the right to disclose in the
court judgment sufficient legal grounds
and arguments for its adoption [3]. At the
same time, the European Court of Human
Rights recognizes that the degree of this
duty depends both on the specific case and
on the traditions of the state as to the way
of judgment rationale. At the same time,
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the European Court of Human Rights un-
equivocally clarifies that the courts are
obliged to consider all relevant arguments
of the parties.

The German Constitutional Court in its
conclusions on the quality of court judg-
ments goes even further [4]. Referring to
the principle of equality enshrined in Ar-
ticle 3 of the Basic Law for the Federal
Republic of Germany, the court stated its
position that: “an objectively arbitrary
court judgment violates the basic human
right to equal treatment.

An objectively arbitrary court judg-
ment is in the event that it can not be justi-
fied at any conceivable aspect and, in this
connection, it is hard to escape a conclu-
sion that the court judgment is based on
considerations that are irrelevant.

The erroneous judicial enforcement
does not at the same time make the court
judgment arbitrary. The arbitrariness takes
place only if the appropriate norm is not
explicitly taken into account, the content of
the norm is clearly misunderstood or the
norm is applied in an inexplicable manner”.

From this judgment it becomes clear
that two aspects are of importance to the
Constitutional Court of Germany.

Firstly, the judge’s task is to find the
norm on which the court judgment is
based.

Secondly, the application of the legal
norm by the court in explicable, i.e. in
understandable manner.

The Constitutional Court of Germany
also calls arguments, why it is not enough
to rely on the presumption of a fair judicial
act. It is decisive that an uninterested out-
sider can understand how the court came
to its judgment to exclude a judgment on
the basis of arguments that are not relevant

to the case, since it will be nothing more
than a polite rewriting of actual circum-
stances that in some other place may fall
under description of corruption [5].

At present, the civil procedural and
economic procedural codes should be re-
formed in Ukraine. Therefore, the main
provisions of these judicial acts will be
examined below for the extent to which
the above thoughts have been realized in
their provisions.

Materials and Methods

Various methods of the empirical level
were used to investigate this problem,
among which methods of observation,
analysis, comparison were used. The meth-
od of comparison is one of the most com-
mon methods of investigation. As a result
of the comparison, the general is estab-
lished that is inherent in two or several
objects, and the identification of the gen-
eral, repeating in the phenomena, as is
known, is a step towards the knowledge of
the law [6].

With the help of these methods of re-
search work, specific phenomena are stud-
ied on the basis of which hypotheses are
formed.

Article 224 of the Civil Procedure Code
of Ukraine (hereinafter — CPC of Ukraine)
and Article 233 of the Economic Proce-
dure Code of Ukraine (hereinafter — the
EPC of Ukraine) fix provisions that deter-
mine the content of court judgments. The
requirements of Article 237 of the EPC of
Ukraine and Article 242 of the CPC of
Ukraine, which regulate the legality and
validity of court judgment are of particular
interest. At the same time, both norms
largely correspond to each other, the only
difference being that Article 242 of the
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CPC of Ukraine does not contain para-
graphs 3 and 4 of Article 237 of the EPC
of Ukraine.

Philosophical, logical, general scien-
tific, private scientific, legal and interdis-
ciplinary methods of cognition were also
considered in scientific publication. Since
philosophical methods define the strategy
of legal cognition, logical methods provide
for its rational transparency, general scien-
tific methods determine the principles of
scientific cognition as such and the scien-
tific status of jurisprudence, the private
scientific methods characterize the speci-
ficity of cognition of social phenomena,
the proper legal methods are oriented to-
ward the consideration of actual legal phe-
nomena and processes. Particular attention
is paid to the coverage of the problem of
the method in modern domestic literature
on legal issues.

Results and Discussion

Characteristics of the provision of the
procedural legislative acts of Ukraine
regarding the requirements for the con-
tent of judicial acts

The provisions of laws regarding the
content of court judgments should include
the following information:

[1] Court judgments must comply with
the substantive law norms;

[2] Court judgment is consistent with
the substantive law only if the plaintiff
claim is covered by the legal consequence
of the norm, the objective requirements of
the norm are met, and the respondent has
no counter rights;

[3] Distinction of legal and factual is-
sues;

[4] The judgment rationale requires the
comprehensive establishment of facts;

@

[5] Taking into account the legal posi-
tions of the Supreme Court of Ukraine.

Further, the authors justified the indi-
cated information.

With regard to court judgments that
must comply with the rules of the substan-
tive law, the most interesting is, first of all,
the provision of paragraph 2 of these ar-
ticles of procedural legislative acts, ac-
cording to which court judgments must be
made in accordance with the norms of
substantive law [7]. This provision follows
directly from the Constitution of Ukraine.
So, according to Article 1 of the Constitu-
tion of Ukraine, Ukraine is a legal state,
which means that all power is exercised on
the basis of the law.

In accordance with Article 6 of the
Constitution, it is stipulated that the justice
exercises its powers on the basis of the law,
and from the provisions of Article 129 of
the Constitution of Ukraine it follows that:
“The judge exercising justice, is indepen-
dent and guided on the basis of the law”.

These provisions are fundamental for
the activities of judges in Ukraine, since
they establish a distinction between the
judicial and legislative branches of power.
Unlike the Common Law, for example,
judges do not have a law establishing func-
tion. Their task is to resolve legal disputes
on the basis of the current law [8]. At the
same time, the improvement of the law by
analogy is fully covered by these powers.
At that the provision of basic human rights,
as enshrined in Article 3 of the Constitu-
tion of Ukraine is of paramount impor-
tance for the improvement of the law.

The most important consequence of
this provision is that the court has the right
to satisfy the claim only if the law contains
a norm that as a legal consequence pro-
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vides exactly what the plaintiff wants to
achieve with his/her statement of claim. If
there are several norms that provide for the
legal consequences desired by the plaintiff,
the judge’s task is to establish a correlation
of these norms among themselves (com-
petition of norms or requirements). It is
necessary to find out whether they can be
applied simultaneously or they exclude
each other. The latter, in particular, is pos-
sible in the case when one norm is more
special in relation to the other [9].

This strict dependence of the judge on
the law is of paramount importance for
ensuring the principle of equality of all
citizens among themselves. Ideas for the
protection of law have special importance
in the public law. On the contrary, the pri-
vate law of Ukraine is based on the prin-
ciple of equality of citizens. The citizens
themselves are primarily responsible for
protecting their rights. The task of the
court is to establish whether a citizen has
the declared right and, if so, to apply this
right. At the same time, Article 15 of the
Civil Procedure Code of Ukraine states
that the task of courts is the protection of
the law, which shifts the emphases in the
law enforcement activities of the court
[10].

The court judgment is consistent with
the substantive law only if the plaintiff's
claim is covered by the legal consequence
of the norm, the objective requirements of
the norm are met, and the respondent has
no counter rights. The norms on the basis
of which the parties want to obtain an ad-
vantageous result for themselves consist
of the legal consequences and conditions
in the presence of which this legal conse-
quence comes (elements of the norm dis-
position). The task of the judge is first to

establish in each norm, which he/she in-
tends to apply, individual elements of the
disposition, and the next step is to check
each individual element of the disposition.
To determine whether the actual circum-
stances actually fall under these elements
of the dispositions of the legal norm in the
case under consideration. This process is
rather difficult, but only if both these steps
have been taken in good faith, it is possible
to unequivocally establish whether the
court judgment corresponds to the law or
not [11]. This process has a great advan-
tage, since in this way it is possible to dif-
ferentiate the arguments that are important
and unimportant, which are brought about
by the parties in the process. Only those
arguments are important for decision-mak-
ing in the case, which relate to the norm
and to the elements of its disposition.

The difference between legal and fac-
tual issues. In addition, in applying the
norm it is necessary to separate legal ques-
tions and questions about actual circum-
stances. If, for example, Article 640 (1) of
the Civil Code of Ukraine (hereinafter
referred to as the CC of Ukraine) states:
“A contract is concluded upon receipt by
the person who sent a proposal to con-
clude a contract, a response about the ac-
ceptance of this proposition”. Then the
question of when the e-mail arrived at the
recipient’s computer and at which point
the recipient read this letter is a question
of actual circumstances.

This issue must be resolved by examin-
ing evidences. On the contrary, the issue
of which of these two points is decisive for
establishing the moment of entering into
a contract is a legal issue. At that it is the
issue of what is meant by “receiving an
answer about acceptance”.
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This legal issue must be resolved by the
judge by interpreting the norm, which
must have a proper justification. At the
same time, only certain methods of inter-
pretation are recognized. It means that the
court must also justify in the enacted judi-
cial act how it reached the interpretation
of a specific norm [12] (Dakolias, 2014).

The judgment rationale requires a com-
prehensive determination of the facts. Ar-
ticle 237 (5) of the EPC of Ukraine estab-
lishes that the court in its judgment must
evaluate the evidences. This point for the
court judgment has a value that can not be
underestimated, since in a large number of
cases in the foreground there are not legal
1ssues, but issues about actual circum-
stances. The court in its judgment must
show why it decided to follow the factual
circumstances of one side of the process,
not the other.

Taking into account the legal positions
of the Supreme Court of Ukraine. Article
237 (4) of the EPC of Ukraine also estab-
lishes that courts when applying the law
must take into account the legal position of
the Supreme Court of Ukraine when con-
sidering similar disputes. In this place it is
important to note that according to the pre-
vailing tradition in Germany, unlike the
Common Law, judgments of the highest
court do not have binding force for lower
courts. However, it is true that lower courts
in their argument must take into account the
judgments of the Supreme Court. At the
same time, the reference to judicial acts of
the highest court means first of all the fa-
cilitation of the work of lower courts, since
they do not need to give their justification
on the merits of the dispute. They can in
their justification refer to the relevant legal
position of the Supreme Court. This, how-
@

ever, does not mean that the lower court is
prohibited from deviating from the Su-
preme Court’s opinion. The only decisive
factor is the justification on the basis of
which they will achieve a different result.

The second question is whether the
judgments of the Supreme Court of
Ukraine are the only source of opinions
that should be taken into account in judg-
ment rationale? According to the German
legal tradition, it is entirely permissible or
even desirable if not only the judicial acts
of the Supreme Court, but also the judg-
ments of lower courts, the opinions of sci-
entists published in articles and textbooks
will be cited as a source of opinions and
arguments, as well as the ones presented
in other states will be adopted when decid-
ing specific legal cases.

Application example

The above reflections will be presented
further with the help of the specific court
judgment of the Kyiv Economic Court of
Appeal of 19 January 2017 (case No.
911/3866/15). This judgment was chosen
due to the fact that it is one of the last and
is based on the norm that can be found in
all legal systems and which originates
even in Roman law: this is the norm of the
formation of the vindicatory action struc-
ture. At the same time, the question at the
forefront is whether the court has justified
its judgment by understandable way for an
outsider.

The judgment was based on the follow-
ing factual circumstances: “The plaintiff
requests several real estate items (apart-
ments) from the respondent bank (Bank-2).
On 13.08.2009 the plaintiff concluded with
another bank (Bank-1) a notarial contract
on the exchange of various real estate
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items. Due to the fact that the value of real
estate items that the plaintiff transferred
to Bank-1 was much higher than the value
of the real estate items that Bank-1 prom-
ised to transfer to the plaintiff in return,
the contract provided that Bank-1 under-
takes to pay the plaintiff UAH 19.8 million
as the compensation. In the contract it was
established that the property must pass to
Bank-1 on the basis of the notarial con-
tract. As far as can be seen from the ac-
tual circumstances of the case, the re-reg-
istration of ownership of the apartment in
favor of Bank-1 in the registry was not
made. Only an “act of acceptance-trans-
fer” was drawn up. Bank-1 has not fulfilled
its payment obligation. Instead, in 2010,
Bank-1 pledged the acquired real estate in
favor of the National Bank of Ukraine
(mortgage) and filed a notice of claim in
court to recognize the exchange contract
as invalid. In 2012 the court sustained the
claim. The judgment came into force.

Within the framework of measures to
restructure the banking sector, Bank-1
apartment was sold to the respondent bank
(Bank-2) on the basis of the contract of
June 1, 2015, although the plaintiff on
June 13, 2015 pointed both to Bank-1 and
Bank-2 to the fact that Bank-1 is obliged
to return the apartment to it. On June 20,
2015, Bank-2 was entered in the registry
as the owner of the real estate, and on June
24, 2015, a bankruptcy procedure was ini-
tiated against the property of Bank-1".

Further it is necessary to point out some
formal aspects.

The first comment concerns the classi-
fication of judgments [13] and the problem
of finding a specific court judgment in
a single state registry of court judgments.
The court judgment under consideration is

placed under such a criterion as “conclu-
sion, execution and termination of the con-
tract”. This classification is correct. How-
ever, it will not help the user to determine
what legal problem in this case a judgment
was made. He/she will need to read the
court’s judgment to find out what the prob-
lem is about. Therefore, when publishing
court judgment in Germany, an annotation
of the court judgment is given ahead. In this
case, the thesis may sound as follows: “The
rights of a person who considers himself/
herself to be the owner of a property can
not be protected by satisfaction of a claim
to a bona fide acquirer using the legal
mechanism specified in Articles 215, 216 of
the Civil Code of Ukraine. In case of estab-
lishing the existence of property and legal
relations, a binding method of protection
shall not be applied to such relations”.

The second point refers to the additions
with which the user can facilitate the read-
ing of a court judgment. This is primarily
a clear division of the judgment into parts:
the narrative, the motive part and the op-
erative part. Now the reader is forced to
read the entire judgment, even if he/she is
interested only in one specific issue that
he/she could easily find when using inter-
mediate headings [14].

The third point refers to references to
other sources. While the court judgment of
the resolutions and the judgments of the
Supreme Court of Ukraine are cited, but
in addition to them, no other sources, such
as articles, comments, or comparative as-
pects are indicated. Thus, the discussion
on legal issues is limited only by judges.
It would be advisable to take into account
the opinions of all lawyers who participate
in the scientific discussion, by citing them
in making a judgment.
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Search for substantive law norms

The court begins the motivating part of
its judgment from checking which norm
containing the claim is appropriate in this
case. It initially investigates Article 216 of
the Civil Code of Ukraine and concludes
that this norm can not be applied, and that
it should answer the question whether the
plaintiff has the right to demand the prop-
erty on the basis of Article 387 of the
Civil Code of Ukraine. The decisive argu-
ment of the court here is the reference to
Article 330 of the Civil Code of Ukraine,
according to which a bona fide acquirer
becomes the owner.

The German court would argue in this
place in a similar way. At the same time, the
court will say that here it is a question of
competition between the claim for the re-
turn of unjust enrichment (§ 812 of the
Civil Code of Germany) and the compul-
sory demand (§ 985 of the Civil Code of
Germany) and that the compulsory demand
being more special is of paramount impor-
tance. In Germany, this conclusion follows
from the law, because the owner that lost
his/her right in accordance with § 816 of the
Civil Code of Germany has the right to
demand that an unauthorized person only
return all received as a result of this order.

In Ukrainian law, the legal situation
seems to be a bit more complicated, as
here the demand stipulated by Article 216
of the Civil Code of Ukraine is considered
an independent demand (the restitutionary
claim) along with the demand to return the
unjust enrichment provided for in Article
1212 of the Civil Code of Ukraine. In Ger-
man law, in the case if the contract is null
and void, only return of unjust enrichment
is provided as a compensation mechanism.
@

In addition, according to Article 1212
of the Civil Code of Ukraine, the owner
retrieves the thing from the unauthorized
owner. However, in the case of Article 330
of the Civil Code of Ukraine, the former
owner lost his/her right of ownership and
the right to claim with it.

Ultimately, according to the Ukrainian
law, and according to the German law, the
deciding ground for the claim is a compul-
sory demand.

Application of substantive law norms

It is methodologically correct to check
by the next step the demand disposition.
They sound like in German law:

The owner (1.) has the right to claim
(4.) his/her property (2.) from a person
who illegally, without proper legal basis,
possessed it (3).

(1) The decisive question of the case
whether the plaintiff at the time of lodging
a claim was the owner of the apartments.
For it, two questions should be clarified:
(a) Was the plaintiff originally the owner?
and (b) Has he/she not lost ownership be-
fore claim submission?

The court, when answering sub-ques-
tion a) indicates that the plaintiff has pro-
vided copies of the certificate of ownership
of the real estate.

Sub-question b) is problematic. The
respondent claims, as a counter-right, that
he/she acquired property on the basis of
Article 388 of the Civil Code of Ukraine.
The court dismisses this objection, arguing
that the Bank-1 had no right to dispose of
real estate and therefore the thing dropped
out of the plaintiff’s possession against his/
her will [15].
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Consequently, taking into account that
the evidences available in the materials of
the case show that the second respondent,
as the person who transferred the prop-
erty of the plaintiff to the property of an-
other person — the first respondent, has no
authority, the property is considered to
have disappeared from the possession of
the owner (the plaintiff) not from his/her
will, but through unlawful actions of the
person (the second respondent) who un-
reasonably assumed the powers of the
owner of the property.

This argument is not convincing. If it
were true, then on the basis of Article 330
of the Civil Code of Ukraine, it would
never be possible to acquire the right of
ownership. However, the judgment is ul-
timately not wrong, as the application of
Article 338 of the Civil Code of Ukraine
can be justified in a different way. The
decisive here is the formulation: “that had
no right to alienate it, about which the
acquirer did not know and could not know
(a bona fide acquirer)”. The court does not
discuss the problem, whether the respon-
dent was bona fide with respect to the pow-
ers of Bank-1 for the sale of the real estate.
From the actual circumstances of the case
in this regard, firstly, that the seller bank
(Bank-1) confirmed its authorities by doc-
uments by providing the contract with the
plaintiff. The question is, was it enough.
From the provisions of Articles 182, 334
of the Civil Code of Ukraine it follows that
the rights to the real estate must be regis-
tered. At the same time, it is additionally
necessary to take into account that by the
time the contract was concluded between
the plaintiff and the Bank-1, another ver-
sion of the norm was in force. The truth in

both editions was prescribed that in the
state registry it is necessary to make either
a real estate contract or a real estate right.
In our case, with the help of the established
factual circumstances, it is impossible to
understand whether the contract or Bank-1
as an owner were entered in the registry
[16].

Assuming that there was no entry in the
registry, the question arises whether it is
possible under such circumstances to say
that the acquirer did not know and could
not know who is the real owner. In coun-
tries with a similar registration system, it
is undeniable that the acquirer must obtain
information in the registry regarding per-
sons entered into the registry as authorized
persons to dispose of the property.

It means that on the basis of another
interpretation of Article 388 of the Civil
Code of Ukraine, it can be concluded that
the acquirer was male fide, since he did not
apply for information in the registry. And
according to the registry it was obvious
that the seller was not registry ed in the
registry as the owner. And if the acquirer
was male fide, then he/she could not ac-
quire the right of ownership. The registra-
tion in the registry itself without the neces-
sary grounds is not sufficient to acquire
property rights.

In this case, the circumstance that the
plaintiff, even before the conclusion of the
contract, informed the respondent that the
Bank was not authorized to sell the real
estate, does not matter anymore.ltems 2
and 3 seem less problematic. The real es-
tate is the property that the respondent has
seized. It is worth considering, however,
the question of whether it was illegal. Af-
ter all, the respondent refers to the contract
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of sale with Bank-1. But the court’s argu-
ments in the other part of the judgment that
the contract only establishes the obligation
relations that do not concern the owner
lead to the correct conclusion. From the
contract concluded with Bank-1 the re-
spondent cannot establish any rights in
relation to the plaintiff.

Conclusions

In conclusion, the last question remains
regarding the content of the claim. Accord-
ing to Article 387 of the Civil Code of
Ukraine, the plaintiff can claim his/her
property. The problem here is that the re-
spondent is listed as the owner in the reg-
istry of proprietary rights. From the legal
point of view, the respondent, however, did
not become the owner, since he/she was

male fide acquirer. In this regard, the plain-
tiff’s interest is directed at restoring the
corresponding registry as the actual owner.
The question is whether this interest is
covered by the norm provided for in Ar-
ticle 387 of the Civil Code of Ukraine. In
German law there is a special norm for this
(§ 894 of the German Civil Code). While
there is no such norm in the Civil Code of
Ukraine, much says in order to interpret
the phrase “claiming own property” so that
it covers consent to the removal from the
appropriate registry of improperly entered
record of the owner.

It leads to the final conclusion that al-
though the court did not solve all the prob-
lems in a methodically perfect manner, it
came to the same conclusion with the help
of another justification.
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