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Bixropis Oaexcanapirna Xomenko

Kageapa uusinvrozo npasa
Kuiscokuii nauionarvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxkpaina

MEPEBEJEHHA BOPTY IPHU PEOPTAHI3ALIIL
roCrioJAPCbKOI'O TOBAPHUCTBA

Anorauist. Cmamms npuceauena 00CHiONCEHHI0 CRIBGIOHOUEHHS KOHCMPYKYIT nepesedenHs
bopey K cnocoby 3aminu 0ci6 y 30008 'A3aHHI ma peopeanizayii Ak opmiu NPUNUHEHHs 20CNO-
0apcbko20 mosapucmea. 36adcaioyu Ha 3aKOH00A84i akmu, agmop 3pooue GUCHOBOK PO Ha-
ABHICMb CUNEYIAPHO20 NPABOHACHIYNHUYMBA NIO Yac NiKEI0ayii 20Cn00apcbKo20 Mosapucmea.
Kpumepiem posmedsicysanns nikeioayii ma peopeanizayii 3anponoHo8ano 66a)camu Has8HICMb
abo 8i0CymHicmy GUKIIOUHO YHIBepCcanbHo20 npagonacmynuuymea. Hasenicmo ynieepcanvnozo
NPAsoHACMYNHUYMEA NPU Peopeanizayii USHAUAEMbC YMOGOIO, SKA YHEMOICTUBTIOE 3ACHO-
CY8anus 6 03HAYeHOMy 8UnAaoKy KOHCMpPYKYii nepeeedenns bopey. Aemop 3eepmac ysaza na
giocymuicme ycmanenoi no3uyii HayionantbHux cyoie wjooo MONCIUBOCHIT 3ACMOCYBAHHSL KOH-
cmpyKyii nepegedents 6opey 8 mexcax peopeanizayitinoi npoyedypu. Posenanymo ocHogHi
QOKMPUHATLHI NIOX00U MA NIOX00U HAYIOHATLHUX CYOi6 00 CNIBBIOHOUEHHA Peopeanizayii K
Gopmu npununenta eocno0apcbKo20 Mo8aApuUCmea ma KOHCmMpyKyii nepesedenns 6opey. 3a
pe3ybmamamu npoedeH020 00CIIONCEH S 3POOIEHO BUCHOBOK NPO HEMOICTUBICTbL 3ACMOCY-
8aHHA KOHCMPYKYIT nepesedenHss OOpey y npasosioHocunax. Bcmanosnerno, wo Heobxionicme
3aCmMocy6ants 00 NPaBoGIOHOCUH, AKi GUHUKAIOMb ) Npoyeci peopeanizayii 20cnodapcuvkozo
moeapucmea, KOHCmpyKyii sui generis, sika 6 nepeddayana nepexio 6opey 3a HAsL6HOCMI VHi-
8EpPCANbHO20 NPABOHACMYNHUYMEBA, BUSHAYAEMbCA HEOOCHAMHbLO OOTPYHIOBAHOIO.

KurouoBi ci1oBa: npaBoHACTYHUITBO, KPEAUTOP, 3arajibHi 300pH, 0c00a-IIPaBOHACTYITHHUK.

Buxropus Axrekcanaporna Xomenko

Kageapa 2paxcaanckozo npasa
Kuesckuii mayuonarvrotii yrusepcumem umenu lapaca Illesueno
Kues, Yxpauna

IMEPEBOJ JOATIA ITPH PEOPTAHUSALINN
XO3ANUCTBEHHOI'O OBILUECTBA

AnHoTanust. Cmamus nocéaujena ucciedo8anuio COOMHOUEHUs KOHCMPYKYUY nepesood 0o -
2a Kak cnocoba 3ameHvl 1uy 6 00A3amenbcmee U peopeanu3ayuu Kax Gopmvl npexpaiyeHus
xXo3zaticmeenno2o obujecmaa. Yuumolean 3akoHoo0amenbHvle HOPMbl, ABHOP COENAN 661600
0 HAUYUYU CUH2YTIAPHO20 NPABONPEEMCMEA B0 BPEMsL TUKGUOAYUU XO3AUCMBEHHO20 00U eCmaa.
Kpumepuem pasepanuuenus nukeuoayuu u peopeanu3ayuu npeonoiceHo Cuumams Haiudue
aUbo omcymemesue UCKIIOUUMENbHO YHUSEPCaIbHo2o npasonpeemcmsa. Hanuuue ynusepcans-
HO20 NPAsonpeemcmed npu peopeanu3ayuil Onpedeieno YCiosuem, UCKIoYaouum npumeHeHue
6 OaHHOM Cydae KOHCIMPYKYUU nepesood 0oaed. Aemop obpawaem sHumanue Ha Omcymcmeue
YCMOoAGUIeUcs NO3UYUU HAYUOHATLHBIX CYO08 OMHOCUMENLHO 603MOICHOCIU NPUMEHEHUS. KOH-
®
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CcmpyKyuY nepesoda 00J12a 6 npedeiax peopeanu3ayuorHol npoyedypsl. Paccmompenvt ocHos-
Hble OOKMPUHATIbHbIE NOOX00bl HAYUOHALLHBIX CYO08 K COOMHOUEHUIO PEOP2aAHUZAYUY KAK
hopmbl npekpauyerus X03IUCMeeHH020 0duecmsa u KOHCmpyKyuu nepesooa oonea. Io pesyino-
mamam npo8edeHHO20 UCCIe008aHUS COCNLAH 8bl8OO0 O HEBO3IMONCHOCTIU NPUMEHEHUSL KOHCINPYK-
yuu nepesoda 0012a 6 NPAGOOMHOULEHUSIX, BOZHUKAIOWUX 6 Npoyecce peop2anuzayuu). Yema-
HOBILEHO, UMO HEeOOX0OUMOCb NPUMEHEHUS. K NPAGOOMHOUECHUSIM, B03HUKAIOWUM 68 NPOYecce
peopaanuzayuu Xo3sUCmMeEeHH020 00Wecmed, KOHCMPYKYUL SUi generis, npedycmampusarouetll
nepexoo 0012a npu HAIUYUU YHUEEPCAbHO2O NPABONPEEMCMEd, Onpedelend HedOCmamo4Ho
0060CHOBAHNOIL.

Kuarwuesble ciioBa: IpaBoIIpeeMCTBO, KpEAUTOP, obmee CO6paHI/I€, YCIIOBCK-TTPABOITPEEMHUK.
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TRANSFER OF A DEBT IN COMPANY REORGANIZATION

Abstract. The article focuses on debt transfer as a legal construction and reorganization as a
type of termination of a company ratio. The Author suggests that the guideline of a company
liquidation and reorganization is universal succession. Universal succession resulted from re-
organization is proposed as a condition which excludes application of a debt transfer construc-
tion. Debt transfer and reorganization ratio encouraged to consider from the perspective of need
for a creditor s consent providing. In particular, there is a need for creditor s consent under the
debt transfer procedure. And there is no named rule under the procedure of reorganization. The
Author described main doctrinal approaches and national judicial interpretations regarding
reorganization as a type of termination of a company and debt transfer legal construction. The
study found that application of a debt transfer construction under the reorganizational legal
relations is not possible. A need for application of a sui generis legal construction, which stands

on necessity of application of a creditor’s consent under the reorganizational procedure, is
defined as ill founded.

Keywords: succession, creditor, general meeting, legal successor.

INTRODUCTION

In compliance with Part 1 Art. 104 of CC of Ukraine [1], a legal entity shall ter-
minate as a result of reorganization or liquidation. The criterion of distinguishing
between reorganization and liquidation shall be the existence or absence of legal
succession at termination [2, c. 12-13; 3, c. 168; 4, c. 373; 5, c. 25].
Reorganization as a form of termination of a company envisages transfer of rights
and obligations of a legal entity to its legal successors. It is succession, which is
defined as the basic element of a legal construction of reorganization [6, c. 39].
Along with that, certain legislative norms give the grounds for making a conclu-
sion about the availability of singular legal succession at the time of liquidation of a
company. First of all, it is referred to Art. 609 of CC of Ukraine, Part 3 of Art. 205
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of CC of Ukraine [7], Art. 56 of Law of Ukraine “On companies with limited and
additional liability” [8] and Art. 95 of Law of Ukraine “On restoring solvency of the
debtor or recognizing him as a bankrupt” [9].

Respectively, it is expedient to consider the existence or absence of universal
succession exclusively as the criterion of distinguishing between liquidation and
reorganization.

The author stated that the existence or absence of universal succession at reorga-
nization of a company has an essential practical importance. Thus, the existence of
universal succession at reorganization excludes the possibility of application of debt
transfer construction in the above-mentioned case [10, c. 107]. It is worth considering
division between reorganization and debt transfer through the prism of the necessity
of obtaining consent of the creditor. Particularly, debt transfer envisages consent
given by the creditor, while at reorganization only a notification of the creditor is
required. In law — enforcement practice quite multiple are cases of identification of
reorganization procedure with debt transfer, which preconditions the necessity of
obtaining the creditor’s consent for performing the procedure of termination.

The judicial practice in this regard is not quite established, as well. The above-
stated underlines timeliness of the topic of this article. The possibility of application
of debt transfer construction to legal relationships arising at the time of termination
of companies in the form of reorganization was the subject — matter of scientific re-
search performed by O. I. Agapova [11], O. V. Bakulina [6], S. S. Dukanova [10],
0. P. Kibenko [12], P. O. Pysemskyi [13], O. Stepanenko [14].

1. MATERIALS AND METHODS

The methodology of legal science is defined as the system of principles and methods
of organization and carrying out theoretical — cognitive legal activity in the field of
researching public and legal reality, as well as teaching about this system. In this
work, for analysis of debt transfer at establishing a company, general scientific meth-
ods were used, same ones as used for studying a certain group of objects of the same
kind, dependency, subordinance and interpenetration.

An important place in the structure of methodology of legal science is taken by
its theories and conceptual and categorical framework. The legal theory, if it is used
for studying public and legal phenomena, turns to the scientific method, the peculiar
features of application of which are defined by peculiar features of the theory, its
designate purpose, functions, and the conceptual framework. The theory playing the
role of the method of scientific knowledge allows explaining public and legal phe-
nomena, reveal and study their new properties, forecast evolvement of phenomena.
Owing to scientific methods three approaches to the interrelation of reorganization
as a form of termination of a company and debt transfer construction has been defined.

As well, for more detailed studying of the raised question, the author analysed of
legislative acts. Taking into consideration norms of Art. 609 of CC of Ukraine,
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Part 3 Art. 205 of CC of Ukraine, Art. 56 of Law of Ukraine “On companies with
limited and additional liability” and Art. 95 of Law of Ukraine “On restoring sol-
vency of the debtor or recognizing him as a bankrupt”, the author made a conclusion
about the existence of singular legal succession at the time of liquidation of a com-
pany.

It has been established that division between reorganization and debt transfer was
suggested to be considered in terms of the necessity of the creditor’s consent. Par-
ticularly, debt transfer envisages the availability of such creditor’s consent, and in
case of reorganization just notification of the creditor is required. Under the results
of the carried out study the conclusion was made about the impossibility of applying
debt transfer construction in legal relationships arising in the process of reorganiza-
tion, which, in the author’s opinion, is confirmed by:

1. Different legal nature of norms regulating transfer of debt obligations;

2. Different grounds for arising of obligations of the subjects of legal relation-
ships;

3. The existence of universal succession at termination of a legal entity by means
of reorganization;

4. General principles of corporate rights (such as own will of a legal entity,
management rights of the respective legal entity belonging to its bodies on the grounds
of Part 1 of Art. 97 of CC).

2. RESULTS AND DISCUSSION

The analysis of doctrinal approaches and judicial practice gives the grounds for dis-
tinguishing between three approaches to the interrelation of reorganization as a form
of termination of a company and debt transfer construction:

(1) the need of application to legal relationships arising in the process of reorga-
nization of a company, debt transfer construction;

(2) the impossibility application debt transfer construction y legal relationships
arising in the process of reorganization;

(3) the need of application to legal relationships arising in the process of reorga-
nization of a company, specific legal construction (construction sui generis), which
is not debt transfer, but, along with that, envisages giving the creditor’s consent to
reorganization.

Let’s consider the above-mentioned approaches.

(1) The need of applying Art. 520 of CC of Ukraine, according to which the
debtor under the obligation can be replaced by another person (debt transfer) upon
the creditor’s consent only, unless otherwise envisaged by law, at carrying out reor-
ganization of a company, is quite often mentioned in judgements of national courts.

Particularly, the Supreme Economic Court of Ukraine (hereinafter — the SECU)
in its Order of 26" March 2013 in the case No 5011-74/6564-2012 [15] stated that
L ]
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defining one limited liability company (hereinafter — LLC) as the legal successor of
rights and obligations of another LLC in liabilities with the plaintiff, actually means
replacement of the debtor under liabilities to the plaintiff.

In the above-mentioned Order the SECU also stated that LLC — legal successor
did not provide proper and acceptable evidences of the creditor’s consent to replace-
ment of the debtor by means of reorganization.

So, according to the above-mentioned legal position, at approving the separation
balance sheet it is required to obtain a written consent from each creditor of a com-
pany, which made decision about reorganization according to the procedure envisaged
by Art. 520 of CC of Ukraine.

Within the context of the above-mentioned we shall state that certain scientists
define reorganization as unilaterally binding legal act [16; 17]. To support this posi-
tion B. P. Arkhipov states that all legal relationships at reorganization arise on the
grounds of respective legal documents (contracts) of companies. Reorganization as
a complex legal fact consists of a number of consecutive legal facts. The final legal
act in the above-mentioned legal composition is fulfilment of the reorganization
contract under conditions defined in the resolution of the competent body of the
company.

We shall mentioned that B. P. Arkhipov defines reorganization legal acts, first of
all, as acts, the subject — matter of which is the property complex, and in view of that
(by characteristics of the subject — matter), they are similar to sale-purchase contracts
and property complexes lease contracts. So, such legal documents have dualistic
nature, which manifests, on the one hand, in realization of the principle of legal suc-
cession between subjects (reorganizing companies), and on the other hand — it refers
to succession of a special object — property complex.

Scientific literature [ 18] also studies the problem of acknowledging reorganization
of a legal entity invalid, and, respectively, in this case, — the possibility of application
of norms regulating acknowledgement of invalidity of the legal document.

The author notes the fact that the above-stated position regarding acknowledgment
of reorganization through a legal document has the purpose of resolving certain prac-
tical problems within the limits of reorganization procedure. It is difficult to agree
with the above-mentioned approaches to defining reorganization because of the fol-
lowing reasons.

Firstly, in case of determining reorganization as a legal act, two types of legal
succession within the limits of one legal procedure occur simultaneously: singular
and universal one. The said above is inconsistent with “classical” understanding of
reorganization as a type of termination of a legal entity, which is mediates by univer-
sal succession exclusively.

Secondly, determination of the reorganization procedure as a legal act does not
correspond to the generally accepted in civil law approach to defining the legal nature
of resolutions of management bodies of a legal entity.

@
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Thirdly, determination of reorganization as a legal act is based on understanding
of a legal act as intentions, and not actions, which does not correspond to Part 1 of
Art. 202 of CC of Ukraine, and does not take into account will-based characteristic
of a legal act, which envisages achieving a specific result, purposive character of an
action being the subject- matter of a legal act. At determining reorganization as a
legal act only legal characteristic is taken into account, which is reduced to arising,
changing or termination of civil rights and obligations [6, c. 28].

In scientific literature it is expediently noted that in case of determining the reor-
ganization procedure as a legal act, establishment and liquidation of a legal entity
shall also be placed into the category of legal documents, which does not correspond
to the established understanding of the above-mentioned legal categories in the mod-
ern civilistic doctrine [6, ¢. 32-33].

(2) The opposite legal position is set forth in the Order of the SECU of 30" March
2017 in the case No 909/504/16 [19].

In this case the subject-matter of the claim constituted demands of the bank to
acknowledge the Resolution of the general meetings of members of LLC on termina-
tion of a company by means of division as invalid. Claims of the bank were based on
the fact that legal entities, which will be established as a result of division as legal
successors of rights and obligations of LLC to be terminated actually is replacement
of the debtor under liabilities towards the bank.

Refusing to satisfy such claims, the SECU, among others, gave the following
arguments:

1. LLC — legal successor established as a result of division shall bear subsidiary
liability for obligations of a legal entity, which was terminated, which was transferred
to such legal entity — successor according to the division balance sheet;

2. If legal entities — successors, which were established as a result of division, are
more than two, they shall bear jointly such subsidiary liability;

3. The transfer act and division balance sheet shall be approved by members of a
legal entity or the body, which made decision about its termination, except for cases
established by law and shall contain provisions on succession regarding property,
rights and obligations of a legal entity being terminated by means of division, in re-
spect to all its creditors and debtors, including obligations objected by the parties;

4. Breach of the above-mentioned requirements shall be the reason for refusal
from carrying out state registration of legal entities -successors;

5. Resolution of the general meetings of members of a company on termination
by means of division prior to state registration of legal entities -successors have bin-
ding nature just for members of the company, which the bank does not belong to;

6. Division of the company and replacement of the debtor under the obligation
are notions independent and different by essence, which are regulated by different
legal norms.

@
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The SECU also noted that at division there is a transition of a part of the legal
entity’s property, rights and obligations to the newly established company, and in
case of replacement of the debtor there is only debt transfer exclusively in the exis-
ting binding relationships.

It shall be noted that in this case the court not only did not apply the general norm
of Art. 520 of CC regarding debt transfer, but also cancelled the status of a “third
person” of “legal entities -successors of the company being terminated by means of
division. Thus, in the cited court resolution it is stated that the bank referred to norms
of Part 3 Art. 9 of Law of Ukraine “On mortgage” [20], according to which the mort-
gagor can alienate the subject of the mortgage upon the consent of the mortgage
holder only. However, in case of division property, rights and obligations are trans-
ferred to the legal successor — legal entity established as a result of division, and not
to third persons.

The SECU came to the similar conclusion in its Order of 14" December 2016 in
the case No 922/863/16 [21], also not having applied norms of Art. 17 of Law of
Ukraine “On pledge” [22] and Part 2 Art. 586 of CC, according to which the pledge
holder’s consent is required — and the plaintiff in this case had the status of the pledge
holder — for issuing shares of the joint- stock company and their further conversion.
The SECU drawn attention to powers of the general meetings of shareholders regu-
lated by Art. 159 of CC and Art. 32 of Law of Ukraine “On joint-stock companies”
[23], and emphasized that the general meetings of shareholders can resolve any mat-
ters of activities of the joint- stock company on the grounds of Part 1 Art. 33 of Law
of Ukraine “On joint-stock companies”. The SECU also stated that the plaintiff did
not refer to any norm of law, which would give the right to the non-member of the
joint- stock company to interfere with procedures of the general meeting. The SECU
came to the similar conclusions in its Order of 12" December 2016 in the case
No 910/31409/15 [24] stating that there are no evidences of rights of the creditor
under the facility contract in the claim concerning acknowledgement of the invalid-
ity and cancellation of the resolution of shareholders recorded in the minutes of the
general meeting of shareholders of the joint-stock company and non-application of
Art. Art. 520, 586 of CC and Art. 17 of Law of Ukraine “On pledge”.

This position is largely supported in legal science [6, c. 30-33; 10, c. 107].

The following arguments can be mentioned to support the impossibility to apply
debt transfer construction in legal relationships arising in the process of reorganiza-
tion: (1) different legal nature of norms regulating transfer of debt obligations; (2) dif-
ferent grounds of arising of obligations in the subjects, who entered into legal rela-
tionships; (3) the existence of universal succession at termination of a legal entity by
means of reorganization [25, ¢. 33]. In opinion of O. R. Kibenko, the absence of the
need to obtain consent from each of creditors of a legal entity to debts transfer is one
of characteristics of reorganization. Thus, general norms of civil law regarding re-
@
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placement of the debtor under the obligation shall not be subject to application at
carrying out reorganization (reorganization procedure envisages simplified order of
replacement persons under the obligation) [26, c. 193].

Back in the end of the 19" century P. O, Pysemskyi wrote that the least of all
creditors can influence the wish of shareholders to terminate the company, even in
case when fulfilment of obligations towards them is related to its existence. The
company is not obliged to be in existence — same as any contract it can be terminated
by its members [13, c. 207].

The SECU came to the similar conclusions in its Order of 30" March 2017 cited
above [19]. In opinion of the judicial panel, the plaintiff did not substantiate the right
of the non-member of the company to interfere with activities of the general meeting
of members of this company by means of giving instructions and making various
decisions at the general meetings (including decision about division). We can affirm
that reorganization may include such legal fact as the amalgamation contract. At the
same time, the existence of such legal fact cannot serve as sufficient grounds for
determining the reorganization procedure as a legal act. Thus, norms regarding the
invalidity of legal documents, norms defining rules of replacement persons under the
obligation and the like shall not be applied to legal relationships arising in the process
of reorganization [6, c. 33].

(3) O. 1. Agapova suggests application of construction sui generis to the studied
legal relationships. Particularly, she suggests using the expression “debt transfer”.
Under the term “debt transfer” shall be understood debt transfer as a result of uni-
versal succession at reorganization of a legal entity on the grounds of law. In such
case reorganization shall be acknowledged as a legal fact evoking debt transfer. With
that, the creditor’s consent to such “debt transfer” is not required as the creditor can
intervene with it. The creditor is entitled to demand termination or early fulfilment
of obligations and compensation for damages. The fact of not lodging such demands
by the creditor shall mean his actual consent to debt transfer [11, c¢. 10-11, 91-92].

In the author’s opinion, carrying out of reorganization shall not be considered in
the plane of will and will expression of creditors of a legal entity, which members
made decision on reorganization. In this case transfer of rights and obligations of
such legal entity shall be carried out on the grounds of law. Under such conditions,
mechanisms of protection of rights of creditor’s are established by current laws,
particularly Art. 107 of CC of Ukraine.

Within the context of the stated above, the author referred to the logic principle
known as “Occam’s razor”: everything shall be simplified till it is possible, but not
further than that.

Thus, we can state that there is no need of implementation of a new legal construc-
tion (by the example of “debt transfer”).

In case of norms regulating debt transfer, which are the element of the obligation
law, extending to the category “transfer of rights and obligations”, there is the risk
L ]
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of mixing the above-mentioned civil and legal categories, which, certainly, will affect
the process of administration of law.

CONCLUSIONS

The carried study gives the grounds for making the following conclusions:

1. Division between reorganization and debt transfer shall be considered through
the prism of the need of obtaining the creditor’s consent. Particularly, debt transfer
envisages the existence of the creditor’s consent, while at reorganization just notifica-
tion by the creditor is required.

2. Analysis of scientific approaches and judicial practice gives the grounds for
distinguishing three approaches to interrelation of reorganization and debt transfer:
(1) the need of application of debt transfer construction to legal relationships arising
in the process of reorganization of a company; (2) the impossibility of application of
debt transfer construction in legal relationships arising in the process of reorganiza-
tion; (3) the need of application of a specific legal construction to legal relationships
arising in the process of reorganization of a company, which is not debt transfer, but,
along with that, envisages giving the creditor’s consent to reorganization.

3. The impossibility of application of debt transfer construction in legal relation-
ships arising in the process of reorganization is confirmed by: (1) different legal
nature of norms regulating transfer of debt obligations; (2) different grounds of aris-
ing of obligations for the subjects entering into legal relationships; (3) the existence
of universal succession at termination of a legal entity by means of reorganization;
(4) general principles of corporate rights (such as own will of a legal entity, manage-
ment rights of the respective legal entity belonging to its bodies on the grounds of
Part 1 Art. 97 of CC).

4. The need of application of construction sui generis to legal relationships ari-
sing in the process of reorganization of a company envisaging debt transfer in case
of the existence of universal succession is not considered as enough substantiated.
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