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Cepriit Oaexcangporuu Xapuronor

Kageapa xpuminasvrozo npasa Ne 2
Hauionanvnuii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Xapxis, Yxkpaina

BAAHKETHI JUCITO3ULIT BIMCbKOBHX 3AOUYMHIB:
MPOBAEMH KBAAID®IKALIT

AHoTanisg. Cmamms ananizye mexanizm ma npoonemu Keanigikayii ilCbKOBUX 3LOYUHIE, U0
cmocyromvcs OnankemHol oucnozuyii. /Jocniodceno npayi HayKo8yis 3 6i0N06IOHOI meMamuxii,
npoananizosano nopmu Kpuminanonozo Kooexcy Yxpainu. Poskpumo smicm ma o3uaxu 6aam-
KeMmHUX KpUMIHAIbHO-NPABOBUX HOPM, HaGeOeHa ixHs Kiacugikayis. [Jocaiddcena npupooa
OnanKemuux OUCNO3UYiti KPUMIHAILHO-NPABOGUX HOPM Y I0PUOUUHIL OOKmpuHi. Buasneno, ujo
HeOOMPUMAHHA NOCAI008HOCMI NPU K8ANIpIKayii 8illcbKOBUX 310YUHIE MOJiCe NPU3BeCcm 00
NOPYWEHHA NPUHYUNY 3AKOHHOCMI 6I0NOBIOHUMU NPABOOXOPOHHUMU OP2AHAMU. 3POONEHO GuU-
CHOBOK, 10 OCHOBHOI NPOOLEMOI0 NpU K8aNighikayii 8ilicbKOBUX 3104UUHIE € NOPAOOK HeCeHHs
BILICLKOBOI CIYICOU, AKULL PECYNIOEMBCA GENUKOIO KiNbKICMIO HOPMAMUBHO-NPABOGUX AKIMIE.
3anpononosanuii ancopumm, wo NOGUHEH ypecyrioeamu cynepedHocmi ma 3abesnewumu npa-
BUNbHY KEANIPIKAYTIO BIUCHKOBUX 3IOYUHIG.

Kuro4oBi cjioBa: BifiCEKOBHI 37I09HH, BIHCHKOBOCITYKOOBEIb, OJTAHKETHA TUCIIO3HUITS, KBaJi-
¢ikarris.

Cepreii Arexcangpornu XapHTOHOB

Kagpeapa yzorosmozo npasa Ne 2
Hayuonanvnviii opuguueckuii ynusepcumem umeru Apocaasa Myapozo
Xapoxos, Yxpauna

BAAHKETHBIE ANCITO3HWLIUH BOMHCKHUX MPECTYINAEHUH:
IMPOBAEMbI KBAAMMHUKALNHU

AuHotauus. Cmamovs aHarusupyem MexaHusm u npooiemvl KArupUKayu 6OUHCKUX npecnyn-
Jlenutl, Kacaiouwuxcs O1ankemuvix oucnosuyuil. Mcciedosarnsl mpyowl y4eHvix no cOOmeemcmeay-
roujeti memamuxe, NPOAHAIU3UPOBAHbL HOpMbl Yeonoenozo Kooexkca Yrpaunwi. Packpuimo co-
Oepoicanue u npU3HaKy OAHKEMHBIX Y20108HO-NPABOEBIX HOPM, NPUBEOEHA UX KAACCUDUKAYUAL.
Hccneoosana npupooa onankemuulx OUCHO3UYULL Y2OTI08HO-NPABOSLIX HOPM 6 I0PUOUYECKOl
dokmpune. O6Hapyceno, 4mo HecoO0OeHIe NOCIe008AMENbHOCU NPU K8ATUDUKAYUU B0UH-
CKUX NPeCMYNAEHUL MOXCem NpUeecmu K HapyuleHuo NPUHYUNA 3aKOHHOCIU COOMEENCms)-
FOWUMU NPasooxpanumensHbimu opeanamu. Coenan 6v1600, Umo OCHOBHOU NPOOIEMOl npu
KBANUDUKAYUL BOUHCKUX NPECTYNLEHUL ABTACMCS NOPAOOK HECEeHUS, OEHHOU CLYHCOb, KOMOPbll
pe2ynupyemcs 601buUM KOTUYECmEoM HOPMAMUBHO-NPABOSbIX akmos. [Ipednodcennblil aneo-
PUmM, KOmopwiil O0NHCeH ype2yauposamy npOomueopeyus u 00ecnedums npasuibHyIo Keanugu-
KAyuio 60UHCKUX NPECHynieHul.

KuroueBbie cJIoBa: BOMHCKOC MPECTYIUICHUE, BOCHHOCIYKAIIHNK, OJaHKEeTHAS TUCIIO3HIINS,
KBaITU(DUKAIIHS.
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BLANKET DISPOSITIONS OF MILITARY CRIMES:
PROBLEMS OF QUALIFICATIONS

Abstract. The article analyzes the mechanism and problems of the qualification of military of-
fenses concerning blanket dispositions. The works of scientists on the relevant topics are re-
searched, the norms of the Criminal Code of Ukraine are analyzed. The content and signs of
blanket dispositions are disclosed, and their classification is given. The nature of blanket dis-
positions in legal doctrine is investigated. It was found that violation of the sequence during the
qualification of military offenses could lead to violation of the principle of legality by the relevant
law enforcement agencies. It is concluded that the main problem in the qualification of military
offenses is the military service procedure, which is regulated by a large number of legal acts.
An algorithm which should resolve the contradictions and ensure the correct qualification of
military offenses is proposed.

Keywords: military offense, serviceman, blanket disposition, qualification.

INTRODUCTION

Traditionally, the scientists use the term “qualification” in two meanings:

— corresponding process for one or another crime elements features establishment

— result of law enforcement bodies and court activities in assessing the same act
and in its revealed conformity with the criminal law, which has official recognition
and affirmation in a legal act.

Criminal and legal effect for crimes qualification can hardly be overestimated, as
this is one of the central elements in the system of measures for criminal legislation
norms application. Qualification of crimes which disposition has a blanket nature
(and section XIX of the Criminal Code (CC) of Ukraine is built in this way), causes
significant difficulties in law enforcement activities, as in addition to criminal law
application, legal norms of other branches of law shall be carefully analysed. Proper
qualification of crimes is a guarantor for the rights and legitimate interests of the
perpetrator, promotes criminal responsibility individualization and punishment in
accordance with the General and Special Parts of the Criminal Code of Ukraine pro-
visions [1].

Qualification of crimes is quite an important concept in the science of criminal
law, which involves establishment of exact correspondence of the socially dangerous
act committed to the features of one or another element of crime as provided for by
the law on criminal liability and criminal and law assessment of illegal act.

That’s for sure, qualification combines crime element (abstract legal model) with
the features of a specific crime [2, p. 11]. Qualification of the latter is one of the
stages of the criminal and legal norm application consisting of decision-making, which
@
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norm or norms should be applied (distinguishing socially dangerous act from related
crimes), whether it is necessary to refrain from applying criminal law in the absence
in any person behavioursome features of crime elements.

Qualification of crimes is a purely subjective category, which reflects in any per-
son mind, who makes a legal assessment of the deviant behaviour of the subject,
features of a socially dangerous act committed by that person, its predictability by a
criminal law and coincidence of one with another. In its essence, the legal concept
reviewed is always related to a need to obligatorily establish and prove 2 extremely
important circumstances by criminal and procedural and forensic means:

— fact of a socially dangerous act committed by the person (subject of crime), in
particular, a specific act of its behaviour (act) in the form of action or commission;

— exact conformity of the this act features to the features of crime elements as
provided for by the article of the Special Part of CC, which are the grounds of the
criminal and legal qualification.

Some jurists position is not quite correct who use the term “criminal and legal
qualification” for actions assessment that do not have the features of crime (socially
dangerous act of insane person or a person who is under age from which criminal
offence may occur; acts are committed under circumstances that exclude their crimi-
nality) [3, p. 6]. In our opinion, in such cases you shall refrain from using the term
“qualification”, since only criminal and legal assessment of socially dangerous acts,
which have no features of crime in general, or lack of some of them, can be involved.

Both the state and the subject of crime after committing socially dangerous act
by the latter have the reciprocal rights and obligations. Correct qualification of crime
is a responsibility of the state and also the right of the subject to a fair assessment of
its actions for further criminal prosecution with or without punishment. Correct
qualification of crimes as one of the elements of the criminal law application, strict
observance of the legal language — basic foundations of the most important principles
of criminal law — principle of legality and principle of equality of citizens before law.
Qualification of crime is a formal recognition of criminal law relations between the
state (legally represented by the authorized persons and bodies) and a person who
committed a crime and social-political and legal assessment of these relations. Mis-
takes in qualification can result in punishment that does not correspond to the degree
of public danger of crime towards prescription of too severe punishment, and vice-
versa very light punishment. In the future, this may also impact on a number of
other legal restrictions or incentives, namely: calculation of limitation periods, ma-
turity and expunction of record, application or non-application of amnesty, release
on parole, etc.

The purpose of the article is to analyse the rules for crimes qualification with
blanket disposition as exemplified by war crimes. Article materials constitute value
for the criminal law specialists teachers of the “Criminal liability for war crimes”
discipline, legal faculty students, practical workers, lawmakers, etc.
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[
1. MATERIALS AND METHODS

Theoretical foundation for study involves works reviewing war crimes qualifica-
tions. In particular, works of such scientists were reviewed: V. K. Hryshchuk [4],
N. D. Kvasnevska [5], M. 1. Melnyk and M. 1. Khavroniuk [6], V. O. Navrotskyi [3],
M. 1. Panova [7], H. Z. Yaremko [8] and others. Criminal law norms of the Criminal
Code of Ukraine are the normative legal foundation for study [1].

Various theoretical methods for in-depth analysis of the war crimes disposition
and their qualifications were used by the author. The most effective of them are:

— method of scientific analysis and synthesis, which allowed to mentally split the
criminal law provisions of Section XIX of CC of Ukraine into constituent parts for
further study, research them and integrate into single piece;

— method of system analysis, which allowed to perform qualitative research of
the processes and phenomena in legal sciences.

2. RESULTS AND DISCUSSION

It is sometimes difficult to qualify war crimes,first of all, due to specifics in presen-
tation of the specified elements disposition, namely, their blanket nature. Blanket
disposition (Fr. blanc is a white, clean sheet with partly executed text, in another
part of which it requires additional filling) — this is a part of the criminal legal norm,
the content of which is determined not only by the law on criminal liability, but also
the norms of other laws not related to the criminal legal norms, or certain delegated
legislation: instructions, charters/statutes, standards, etc. [5, p. 49].

The specific features of the blanket norms are the content and the scope of the
crime elements to be defined both by the criminal legal norm and the norms or their
elements from other branches of law. Moreover, the latter do not expand and do not
increase the scope, content and limits of crime elements, but only clarify and specify
the relevant features of the latter, set out in the law, as a rule, in general [7, p. 21].
Dispositions only in general terms indicate the source of law, in which certain norms
should be established, for violation of which penalty shall be imposed. Specific fea-
tures of the blanket method for presentation of CC norms disposition in the scien-
tific legal literature is fairly seen in describing the elements of crime by generalizing
signs and signs-concepts which, so to say, are “encoded” (their content does not
logically appear from the disposition of the criminal legal norm), and therefore their
clarification requires to recourse to other branches of laws related to the criminal ones
[9, p. 54-63].

In reviewing matter of articles which disposition has a blanket nature (i.e., all war
crimes), the courts shall clarify and specify in sentences as thoroughly as possible:

— what exactly was the offence;

— norms of which rules, instructions and other regulations are not met;

— is there a causal relationship between the violations committed and socially
dangerous consequences set forth by law [10, p. 6-7].
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In addition to objective element of crime in terms of blanket disposition, it is
necessary to establish the guilt both in violation of the criminal law prohibitions and
other regulations governing the relevant relations in the military sphere.

Blanket disposition of the criminal legal norm has a general and specified content.
The general content of the blanket disposition is transmitted verbally in a documen-
tary form of the relevant article of the Special Part of the Criminal Code of Ukraine,
and specified content provides for certain provisions of other regulations detailization,
which fills in the criminal legal norm with a more specific content. The studies show
that the blanket sign can refer to any regulatory act of one or another branch of law
[11, p. 3—11]. In our opinion, some scholars unreasonably expand the scope of legal
requirements, considering the content of the blanket disposition of the criminal legal
norm can be established not only through the recourse to the regulatory act, but even
to the legal practice [8].

At the bottom of the nature of blanketness is the real relation between the require-
ments of the criminal law and the norms of other legal branches, which arises regard-
less of the law enforcement bodies positions, since blanketness is only a reflection of
objectively existing inter-branch relationships [2, p. 13]. The blanket nature of the
criminal act signs affects the limits of the criminal illegality [12, p. 346] of war crimes.
Therefore, in case of blanket structure of the criminal law, the criminal legal norm is
implemented in the criminal law only in part, and its blanket part is expressed in
other normative legal acts. The norms specifying content of the relevant dispositions
may be issued before the law on criminal liability, which contains blanket disposition,
entry into force simultaneously with or after its publication: these norms can be
changed, but the norm of law on criminal liability, which has blanket disposition,
remains unchanged [13, p. 44].

The nature of criminal legal norm blanket disposition in the legal doctrine is in-
terpreted differently. Some lawyers (with the point of view of whose, as a matter of
fact, we do not agree) believe that normative legal acts of other branches of law can
be a source of criminal law [14, p. 69-72; 15, p. 16]. Most lawyers believe that the
blanketness of the criminal legal norm does not extend the range of sources of
criminal law [16, p. 7], and connection between the normative legal acts and criminal
law is only informational — they interpret the terms and concepts contained in the
criminal law [17, p. 99].

The scientists distinguish the following signs of blanket criminal legal norms:

— the norm is contained in the text of the criminal code;

— the norm may contain a reference to the normative legal act, which has or has
no criminal legal nature;

— criminal liability is provided for these norms violation;

— in most cases the norm is related to certain rules violation to which it refers
[18, p. 14].
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On the one hand, criminal act elements establishment with specific rules is more
easy task than clarifying some of the evaluative concepts or other features, which
simple disposition includes. On the other hand, contradiction and obscurity of some
administrative legal acts causes considerable difficulties in applying criminal law
[19, p. 12].

The norms of war crimes, in essence, do not establish full content of the criminal
legal prohibition; their disposition does not outline the features of the crime elements
or does it only partially. Its content is determined not only by law on criminal liabi-
lity, but also by the norms of military and administrative law. In other words, the
essence of the blanket features of a particular war crime depends on another norm,
in most cases regulatory one, which belongs to another branch of law. The title of
Section XIX of the Criminal Code of Ukraine — Crimes against the established order
of military service (war crimes) — allows to state that all the norms of this section are
blanket.

The order shall mean the rules according to which something is done, i.e. the
actual arrangement or mode. Specific methods of rule-making technique used by
lawmaker when formulating norms in the law on criminal liability relating to the war
crimes, provides the opportunities to distinguish between two types of blanket dis-
positions — direct (explicit) and indirect (implicit) [5, p. 49].

Direct is a blanket disposition, which directly indicates the violation of the re-
levant order of military service, which constitutes the majority in Section XIX of the
Criminal Code of Ukraine:

— violation of the weapon handling rules, including substances and objects rep-
resenting increased danger to the wider public;

— violation of the flight rules or preparation for them;

— violation of the border guard service rules;

— negligent attitude to military service etc.

In the indirect blanket disposition there is no direct indication on the violation of
certain legal norms in the articles of the criminal law contained in the normative legal
acts of a particular branch of law or legislation. However, they specify the crime
features, which are contained not only in the disposition of the criminal law, but also
in the norms of other regulations. These features are as follows:

— head, military unit, place of service;

— weapons, ammunition, explosives or other combat agents;

— vehicles, military and special machinery, military property;

— objects posing increased danger to the wide public, radioactive materials;

— military information constituting state secret;

— documents or items containing military information constituting state secret;

— means of warfare, warship;

— prisoner of war, special period, state of martial law, combat situation.
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From our point of view, as a sign of war crimes disposition, blanketness shall be
considered in two planes: in a broad and narrow sense. In the broad sense, all military
crimes violate the relevant rules (order) of military service, and any norm provided
for in Section XIX of the Criminal Code of Ukraine should be viewed through the
lens of prescriptions violation on which military service is based. In the narrow sense,
when it is required to clearly establish for the proper war crime qualification which
particular item of the relevant rules (special prescriptions) was violated by a service-
man, which, in its turn, is a constant for building an objective side of the military
crime. It is precisely the blanketness of the war crimes disposition in the narrow sense
that indicates the existence of regulations in other legal branches, which prescriptions
are involved in the criminal legal prohibition formulation.

In-depth study of the prohibitions provided for in Section XIX of the Special Part
of the Criminal Code of Ukraine assists in statement that the blanketness of the war
crimes disposition revealed first of all when establishing both the signs of their objec-
tive side (places, time, circumstances, tools, means and methods of criminal act
commitment and its effects) and when establishing special subject of crimes studied.
In her thesis, Z. H. Yaremko made in-depth analysis of the blanketness issue in the
criminal law and made a conclusion that blanket dispositions are widely used that
characterize such crime element features as socially dangerous acts, subject and signs
of special subjects [8, p. 193]. This is also true for war crimes dispositions.

Servicemen activities during military service are clearly arranged, which causes
certain difficulties in qualifying crimes committed by them, since in this case, a sys-
tematic analysis of the rules of their behaviour outside the legal regulation of the
criminal law is required.

Along with the laws regulating the Armed Forces of Ukraine and other military
groups activities, there are a lot of regulations, instructions and guidelines governing
the relevant aspects of life and activities of servicemen (eligible for military duty).
Therefore, when establishing the elements of crime provided for by articles of Section
XIX of the Criminal Code of Ukraine, it is necessary to also apply the relevant norms
of other normative legal acts that regulate the order of military service, and to find
out exactly which legislative prescriptions were violated when a war crime was com-
mitted. Criminal legal norms of Section XIX of the Criminal Code of Ukraine prac-
tical application assumes compliance with the relevant requirements that substan-
tially complicate the processes of the crimes under consideration qualification:

— firstly, it is necessary to determine the norms of which regulatory legal (non-
criminal) act were violated by a serviceman when a war crime was committed;

— secondly, one shall ensure that this regulatory legal act was valid when a so-
cially dangerous act was committed;

— thirdly, one shall establish the content of the violation of the relevant rules
(order) of military service;
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— fourthly, one shall determine a specific article, clause or other structural unit
of the regulatory legal act that allows identifying the relevant offence.

Failure to comply with this sequence in the war crimes qualification may cause
the principle of legality violation by the relevant law enforcement agencies. Legal
experts believe that when applying the criminal legal norm with blanket disposition
two stages of qualification are inevitable:

— interim evaluation on the basis of additional grounds;

— final evaluation on the basis of legal norm that provides for legal consequen-
ces and used as a basis for decision-making on the case [20, p. 90-94].

CONCLUSIONS

The study of this problem allows making the following conclusions: the main prob-
lem of the war crimes qualification is the order of military service, which is regulated
by a number of normative legal acts. To properly qualify these crimes, one shall
adhere to the algorithm proposed:

— establish the prescriptions of which (non-criminal) act were violated;

— establish the content of this violation;
identify crimes;
finally qualify according to the relevant article of the Criminal Code of Ukraine.

When qualifying war crimes with a blanket disposition, two types of evaluation
shall be involved:

— establishment of the legal content of blanket features provided by other bran-
ches of law, used to build the relevant article of war crime;

— general conclusion on the entirety of features (blanket and non-blanket) con-
formity to the elements of crime.
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