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Bikropis Bacunisna Pozxnosa

Kageapa xpuminarsrozo npoyecy
Hayionanvra axazemis snympiwirix cnpas
Kuis, Ykpaina

JOKA3HU I JIOKA3YBAHHH: [MPO TEHAEHLIT YIOCKOHAAEHHHA
KPHUMIHAABHOTO INMPOUECYAABHOI'O 3AKOHY

AHoTANLis. [cHYy8anHs 8 KPUMIHATLHOMY NpOYeCi haknty, NopyuienHs npag ma c60b00 N100uHu,
a MaKoHC MONCIUBUX 3NOBXHCUBAHD 3i CIMOPOHU OP2aHtis, AKi be3nocepednbo npoeoodsims 00Cy-
006¢e po3cnidyeants dae niocmasu 0Jisi HAyK08020 8UueUel s 3azHavenol memu. Taxi Oil nosunHi
YimKo 8pezynbO8YBAMUCs 3AKOHOOABYEM 8 KPUMIHATILHOMY NPOYECYaIbHOMY 3aKOHOOABCMEI.
Tomy ocnoena mema pobomu nOA2AE 68 AHANIZL O0KA316 I OOKA3YEAHHSI, SIKI CNPUSIMUMYMb YO0~
CKOHANEHHIO KPUMIHATIbHO20 NPOYECYATbHO20 3aKOHY. st 00CACHeHHs NOCMABeHol Memu 0yu
BUKOPUCTAHT MEMOOU AHANTZY, PINOCOPCHKO20 8uenHs, Ni3HA8ANLHO-npakmuuni. Bcmanoeneno,
o 8i0CymHicms €OUHO20 NIOX00Y 00 IHCIMUMYMY 0ONYCIMUMOCTI 00KA3I8 BUKIUKAE OUCKYCIIO
HABKONI0 NUMAKHA NPO MOICIUGICMb NPUUHAMMS NPOYECYANbHUX PillleHb ) KDUMIHATLHOMY
NPOBAONCEHHT Ha NIOCMABI O0KA318, OMPUMAHUX 3 NOPYUEHHIAM NPOYecyaibHoi popmu, ma npo
I0PUOUUHY CUTTY MAKUX OOKA3i8, MOOMO uj000 Mo2o, i Maiomy 60HU 00KA306¢ 3HAUeHH:A. Ana-
QU3 Tuue OesKUX i3 MACUgy 3anponoHOEaHUX 34 OCIMAHHI POKU 3AKOHONPOEKMiB, MEMOoI0 AKUX €
BUBHAUEHHS YOOCKOHANIEH S KPUMIHAILHO20 NPOYECYATbHO20 3AKOHY, eheKmusHe GUKOHAHHS
3a2ANbHUX 3A60AHb KDUMIHATLHO2O NPOBAOICEHHS, 3AXUCT NPAB, C80DO00 | 3aKOHHUX iHMepecis
11020 Y4ACHUKIE TMOWO, HA JHCATb, 3ACEIOUYE CYMHY MEHOeHYil0 00 NPAcHeHHA SMIHUMU NPago-
3aCMOCOBHY NPAKMUKY HA Kpawe auuie 3acodamu 3aKOHOmeopyoi disnbHocmi be3 ypaxyeanis
cucmemMHux npoonem memooono2iuHo2o, npagoeo2o ma opeanizayitinozo xapaxmepy. Cepeo
npuuun maxoi cumyayii 60a4aOmvcs i 8iOCYMHICMb HANEHCHO20 HAYKOBO20 OOIPYHINYBAHHSL
8I0NOBIOHUX 3MiH (ADO ieHOPYBAHHA HAABHUX HAVKOBUX OOPODOK), CYNEpeuusicmy y meopemut-
HOMY, MEMOOONO2IYHOMY PO3YMIHHI 8i0NOBIOHUX Kame2opitl, 8I0CYMHICIb CUCTIEMHO20 NIOX00Y
00 OKpeMux Hanpamie pehpopmyants 3 ypaxyeantam He auuie Cymo npagosux, npoyecyaibHux
acnekmis, a il opeauizayitnux. Busasieno, wo eniunymu Ha 06 €KMuHULl Cmaw peyetl i npo-
yecie HeMONHCIUBO Jule 3ACOOAMU 3AKOHOMEOPHOT IANLHOCMI, €3 HANEHCHO20 MEMOO0N0TY-
HO2O NIOTPYHMA, cucmeMuy aOMIHICMPAMUEHO-YNPABIIHCLKUX MA OP2AHI3AYIUHUX 3aX00i8.

Kuro4oBi ciioBa: mpaBoBHA iHCTUTYT, JOCYAOBE PO3CIiAyBaHH:, KPUMiHATBHUN TPOCTYTIOK,
KoH(icKaris.
Victoria V. Rozhnova

Department of Criminal Process
National Academy of Internal Affairs
Kyiv, Ukraine

EVIDENCE AND PROOF: TRENDS IN THE IMPORVMENT
OF THE CRIMINAL PROCEDURAL LAW

Abstract. In the criminal proceedings, the fact of violation of human rights and freedoms, as
well as possible abuses from the part of the bodies that directly conduct a pre-trial investigation,
provides grounds for the scientific study of this topic. Such actions have to be clearly regulated
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by a legislator in criminal procedural law. That is why, the main purpose of the work is to anal-
yse evidence and proof, which contribute to the improvement of criminal procedural law. To
achieve this goal, analysis method, philosophical doctrine and cognitive and practical were
used. It has been determined that the absence of one approach to the institute of admissibility
causes the discussion concerning the question about an opportunity to adopt procedural deci-
sions in criminal proceeding on the basis of evidence obtained in violation of the procedural
form, and about legal effect of such evidence, that is, whether they have proof meaning. It has
been revealed that it is impossible to affect objective status of thing and processes only by means
of legislative activity, without needed methodological foundation, system of administrative-
managing and organisational means.

Key words: legal institution, pre-trial investigation, criminal offence, confiscation.

INTRODUCTION

The extensive process of reforming of criminal procedural legislation in Ukraine
that began as a part of implementation of the Concept of Judicial and Legal Reform
in Ukraine (1992) [1], continued within the implementation of the Concept of Re-
forming the Criminal Justice of Ukraine (2008) and formally culminated with the
adoption of the Criminal Procedure Code (hereinafter referred to as the CPC) on
April 2012, but in fact the process has been lasting until today.

Perhaps, it is not that extensive, but reforming of the domestic criminal procedural
legislation has become constant in the modern legal system of Ukraine. Seemingly, it
may be commended as necessary and quick response of legislator to changes in respec-
tive public relations and to objective needs of law enforcement subjects in this sphere
[3;4]. However, in 2015, in the Strategy for reforming the judicial system, justice and
related legal institutes for 2015-2020, the status of the justice, functioning of the pros-
ecutor’s office and the criminal justice as adjacent legal institutes, is assessed as having
disadvantages, conditioned by problems in the field of strategic planning and in the
legislative process, and by absence of systematic view in the formation of the justice
sector democratisation in long, middle and short term [5].

The main source of criminal procedural law is the current CPC that has been in
effect since November 20, 2012. Although first amendments had been made on July 5,
2012 [6], that is, before it entered into force. In the years since, each year the CPC of
Ukraine (sometimes along with other sources of criminal procedural law of Ukraine)
has been amended, supplemented [7].

In general, in a certain way the CPC of Ukraine has been amended by more than
55 laws of Ukraine. Some of them changed normative regulation of certain procedure
acts (for instance, of the Temporarily Takeover and search) or introduced procedural
mechanisms for the implementation of new criminal law institutes (for example, special
confiscation [8]), and some made systemic changes to the normative regulation of
criminal procedural activities and its implementation by individual participants of
criminal proceedings or at individual stages of the process (for example, Regulation of
the Criminal Court of the Supreme Court as a court of cassation [9]).
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Separate articles of the CPC of Ukraine for six years of its operation have been
repeatedly amended. Thus, art.170 of the CPC of Ukraine has been amended six times
(by laws of Ukraine dated April 18,2013, May 23, 2013; February 12, 2015, November
10, 2016, February 18, 2016), art. 236 of the CPC of Ukraine has been amended four
times (by laws of Ukraine dated May 13, 2015, November 10, 2015, October 3, 2017,
November 16, 2017) [7].

In this, some articles of CPC of Ukraine have been amended during short periods
(for example, articles 170, 174 were amended by laws of Ukraine dated April 18,2013,
and May 23, 2013, article 303 — by laws of Ukraine dated October 3, 2017 and Novem-
ber 16, 2017).

Separate provisions of the CPC that had been amended, after a while were amend-
ed again. Thus, for example, wording of p.2 art.132, first paragraph of p.1 art.184, p. 2
art. 234 of CPC of Ukraine at first was amended by law of Ukraine dated October 3,
2017, but respective provisions have been returned in fact to the first version by the law
of Ukraine “On Amending the Criminal procedure Code of Ukraine concerning clari-
fication of separate provisions”, due to the fact that the changes made by the law of
Ukraine dated October 3, 2017 ", greatly complicated the work of the pre-trial investi-
gation bodies in terms of the prompt, complete and impartial investigation" [10].

1. MATERIALS AND METHODS

The matter of the improvement of the legislation in the sphere of criminal procedural
proof has always been at the centre of the criminal proceeds science. This question
regarding recognition of the rights of participants in the process for the independent
evaluation of evidence, in particular, the evaluation of evidence as one of the ele-
ments of the criminal procedural proof that is significant for the judicial and investi-
gative activities, is actual [11;12]. Use of different theoretical methods revealed the
features of logical interpretation of cognitive evidentiary activity. They are:

— firstly, the distinction of cognitive (and) practical and justifying (logical) ac-
tivities as separated from each other in time; the first one precedes the second one
and, according to the certain scientists, is not included to the content of proof, just
provides it;

— secondly, understanding to proof the establishment of “practical truth”, which
is considered as certain degree of reliability of knowledge about a committed criminal
offence;

— thirdly, the understanding as evidence the facts, using which establishes other
(evidentiary) facts;

Analyses method revealed that pre-Soviet scientists in the understanding of evidence
placed emphasis on the content part, but not on the form of evidentiary facts fixation.
The other aspect of the understanding of the essence of cognitive criminal procedural
proof activity can be called rational and empirical, when knowledge is obtained through
direct or indirect perception using certain mental logical operations and correlates with
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experience (as proof inherent to certain subject and to the society in the whole) [13]. It
is characteristic for the most of scientific works from the beginning of 20th century and
to this day. Despite the fact that in different periods of historic development this inter-
pretation was affected by different philosophical doctrines (which in theory basis, as a
rule, had dominant in a state and society ideological component), the main its sense
(rational and empirical) has always been decisive that let us highlight it.

Systematic approach provided an opportunity that search for solution of any prob-
lem should be systematic, that is, it is needed to consider the whole system, in which a
problem has appeared, taking into account all purposes and functions of the system,
structure, all the internal and external relations. Systematic approach is the basis of such
applied scientific discipline as systematic analysis, which is aimed at development of
methods of analysis of systems and solution of its problems [14]. In the procedure of
proof activity, the main evidence is the most important and decisive. Law provides an
opportunity to substantiate legal positions of parties and court and court’s decision only
with evidences gained in a framework of trial communication of its participants. Con-
sidering the great value of such evidences for the criminal proceeding, the necessity to
distinct these evidences from evidences, gained on pre-trial evidence proceeding and
the historical traditions, in our opinion, they can be called “trial evidence”. Exactly in
such way, we suppose, this discussion matter can be solved in the proof theory. The
structure of the proof theory consists of two sections: general that describes general
knowledge about definitions and types of evidences and process of proof, and special,
which is about peculiarities of gathering, examining, evaluation, check and use of evi-
dence during investigation (search) or proof during trial.

2. RESULTS AND DISCUSSION

Some Ukrainian laws, by which also articles of the CPC of Ukraine had been amend-
ed, later were repealed by other Ukrainian laws (thus, the law of Ukraine dated Janu-
ary 28, 2014, repealed the law of Ukraine dated January 16, 2014, “On Amendments
to the Criminal Procedure Code of Ukraine regarding extramural criminal proceed-
ings”, the law of Ukraine dated January 16, 2014, “On Amendments to the Law of
Ukraine “On the Judicial System and Status of Judges” and procedural laws con-
cerning additional measures in order to protect citizens’ safety”), and separate provi-
sions of the CPC pf Ukraine (including those, which are amendments/supplements)
were overturned as unconstitutional (thus, the law of Ukraine dated December 21,
2016, had supplemented article 216 of the CPC of Ukraine with part six, which later
by the decision of the Constitutional Court of Ukraine dated April 24, 2018, No 3
was overturned unconstitutional) [15].

Decidedly, such situation has affected quality of criminal proceedings law. Accord-
ing to a fair statement of O. A. Leiba, spontaneous and situational normative dynamics
of criminal proceedings legislation of the last years have led to the aggravation of
normative and content issues that for five years have been “painful” for the law enforce-
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ment and still have not been solved. Moreover, they create new issues, which intensify
inconsistency of separate structural elements of criminal procedure legislation or create
mutual confrontation between some norms; cause mistakes in setting structural con-
nections using blanket and reference norms; condition violation of law logic in construc-
tion of terminology and conceptual categorical apparatus, etc. [16].

Legislative drafting of out parliamentarians aimed at the improvement of the current
CPC of Ukraine even for today is very active. However, unfortunately, not all draft
laws proposed for consideration or even those ones adopted by Verkhovna Rada of
Ukraine and entered into force, really contribute to the achievement of the declared
goal. In connection with this, there are new grounds for a critical analysis of the next
improvement of (attempts to improve) the criminal procedural law, both from the point
of view of compliance with the rules of legislative technique, and in view of the ef-
fectiveness of the normative regulation of criminal procedural activities, taking into
account the legal and organisational aspects of its implementation.

Thus, there is number of questions about the results of the text analysis of the draft
of the Law on Amendments to Certain Legislative Acts of Ukraine on the Simplification
of Pre-trial Investigation of Certain Categories of Criminal Offences (Ne 7279 dated
April 20, 2018) in wording dated November 21, 2018, that was adopted by Verkhovna
Rada of Ukraine [17].

This draft law proposes amendments, in particular, to the CPC of Ukraine, insofar
as it concerns the peculiarities of pre-trial investigation in the form of criminal misde-
meanour investigation, a list of which is defined in the amendments to the Criminal
Code of Ukraine (in the wording of the same draft), as well as the peculiarities of trial
of the criminal proceedings regarding criminal offences.

Without denying, in general, the urgent need for the adoption and implementation
of a law that would provide the material basis and consolidate the procedure for dif-
ferentiating the criminal procedural form towards the simplification of pre-trial inves-
tigation and judicial consideration of certain categories of criminal offences, neverthe-
less, we note that the draft was criticized, first of all from the Main Scientific Expert
Department and the Main Legal Department of the Verkhovna Rada of Ukraine. Along
with this, reading the text of the draft gives grounds for additional thinking and critical
conclusions.

Thus, among other things, attention is drawn to the efforts of the authors of the draft
to establish the features not only of the procedure of pre-trial investigation in the form
of enquiry and judicial review of criminal proceedings concerning criminal offences,
but also to change the general provisions of the criminal proceedings, the basic concepts
of criminal procedural law.

This can be concluded from the analysis of article 298-1 of the draft, which estab-
lish the extended list of procedural sources of evidence (in compare with article 84 of
the CPC of Ukraine) in criminal proceedings about criminal offences and also the
general prohibition on the use of the latter in a criminal proceeding concerning a crime.
@
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Such approach conditions the appearance of the number of questions, answers to
which are absent in the text of the draft and in the accompanying documents: do the
evidence that are gathered during the pre-trial investigation, by their legal nature is
different from the evidence that will be gathered during the enquiry? Should the admis-
sibility of evidence (in particular, in the question of the legality of their procedural
source) to be resolved differently in pre-trial investigation and enquiry? Should the
source, which is not recognised as a source of evidence in a pre-trial investigation, be
recognised as a source of evidence in an enquiry? And on the contrary, the source,
which is recognised as a source of evidence in an enquiry, should not be recognised as
a source of evidence of pre-trial investigation, but nevertheless, in some cases, be rec-
ognised by a decision of an investigating judge?

Also, there is a question concerning the content of the decree of an investigating
judge, and concerning judge’s power to assent use of procedural sources of criminal
proceeding about criminal offence in criminal proceeding concerning a crime (par.3
p.1 art. 298-1 of the draft). What should be a factual ground and condition to adoption
of such decision by investigating judge?

It is worth noting that all proposed in art.298-1 additional procedural sources, in
particular: explanation of persons, results of medical examination, expert's report, tes-
timony of technical devices and technical means, which have a function of photo and
film, video recording or photographic and cinematographic equipment, video recording,
can be used (and are being used) in proof as a “classical” source of evidence — docu-
ments.

CONCLUSION

Ways of gathering evidence is also under reforms. As a result, the spectrum of evi-
dence for the prosecution in criminal proceedings for a criminal offence is wider
than in a criminal proceeding of a crime (Article 300 of the draft, Article 93 of the
CPC of Ukraine). Expect investigation (search) provided by the CPC of Ukraine, in
criminal proceedings for a criminal offence a number of “other actions” may be con-
ducted resulting in formation of procedural sources of evidence implied by art.298-1
(which as well may be can be conducted before entering into the Uniform Register
of Pre-trial Investigations and by decision of investigating judge become sources of
evidence in criminal proceeding about a crime).

However, along with this, unlike investigative actions, the procedure for conducting
"other actions" in criminal proceedings for a criminal offence has not actually been
established. How should the admissibility of the evidence obtained as a result of such
actions be resolved (in particular, in the question of observance of the procedure for
obtaining them in accordance with the law)?

In general, it is worth noting that analysis of only a few of the drafts proposed in
recent years, a purpose of which is to determine the improvement of criminal proce-
dural law, effective fulfillment of general tasks of criminal proceedings, protection of
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rights, freedoms and legitimate interests of its participants, etc., unfortunately, shows
a sad tendency of changing law enforcement practice for the better only by means of
legislative activity without taking into account systemic problems of a methodological,
legal and organisational nature.

Among the reasons of this situation are the absence of necessary scientific founda-

tion of respective changes (or ignoring existing scientific developments), the contradic-
tion of theoretical, methodological understanding of respective categories, the absence
of systematic approach to the separate directions of reforming with taking into account,
not only legal, procedural aspects, but also organisational.
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