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language. Therefore, the work deserves to be republished in
Ukrainian or even in English, and handbooks in Ukrainian would
become a valuable addition to the learning process of young spe-
cialists.

Along with justified criticism of the drawbacks of Ukrainian
legal terminology (pp. 292, 320), the authors sometimes use
terms which are unknown to the Russian language (pp. 7, 264,
155, 331, 241, 256, 291, 368, 476).

Moreover, during the editorial process it is worth considering
the following: to put chapters 3.3 and 4.6 as concluding; to
merge topically similar chapters; to remove repeated words in the
names of chapters 4 and 7; to itemize the sources (e.g., there is
no reference to the source while quoting the words of the
People’s Deputy (p. 103); the article of V. Kampo is dated back to
2001 instead of 2011 (p. 64, Ne 3), etc.).

fina NMABKO,

On the basis of the above-mentioned provisions we can
make a convincing conclusion: the publication of this monograph
has made an important contribution to the development of the
science of Ukrainian constitutional law and has become a funda-
mental study summarizing the results of a comprehensive
research of sources, traditions and development of constitutio-
nalism for a long historical period. However, this scientific work is
not only necessary for a wholesome understanding of the past of
constitutional reforms, but also for an elaboration of the ways
concerning their future development due to the challenges of
modern civilization. The comprehensive and critical analysis of
constitutional problems helps to do that in a logical and seamless
way. This analysis clarifies methodological basics and connects
them with actual legislative background while researching the
subject that constitutes the practical value of the monograph.

CYTHICTb NMOHATb «LLMUTYH»
| «BINCbKOBUM PO3BIOHMKY
Ta IX BIOMIHHICTb

Y MI>XKHapOOHOMY Mpasl

cTypeHTka Il kypcy MarictpaTypu
cneujanbHOCTI «MiXKHapOAHEe NPaBo»
[HCTUTYTY MiXXHAPOAHWX BiAHOCUH
KuniBcbkoro HauioHanbHOro yHiBepcuTeTy
iMeHi Tapaca LLleB4eHka

—

Ha ocHOBi BUKOpPUCTaAHHS KNMAaCUYHUX JyKepen i3 MiKHapogHoro rymaHitapHoro rnpasa, HOBITHiX
BiTYM3HSIHUX Ta 3apyODKHMX Aocnig)keHb y LAapUHI MiDKHapOAHO-NPaBOBOT HAayKU 3AiCHEHO Cripoby
BM3HAYUTU CYTHICTb MOHATb «WIMUFYH» Ta «BiACbKOBMM pPO3BiAHMK», MpoaHanisysatm M
iDKHapoAHO-NpaBOBMW CTaTyC BiICbKOBOro po3BigHMKa Ta 3'sicyBaTu MOro BigMiHHICTb Bif, NMpaBoOBOro
cTaTycy WnuryHa.

Knro4yoBi crioBa: LUNUryH, BinCbKOBUW PO3BiAHMK, MiXKHapoAHe rnpaBo, NpaBo BilHW.

Ha ocHoBe UcCnonb3oBaHUsi KNaccU4ecknx UCTOYHUKOB MO MeXAYHapoAHOMY ryMaHUTapHOMY MpaBy,
HOBEMLUNX OTeYeCTBEHHbIX M 3apy6eXKHbIX UccrefoBaHUN B cepe MeXAyHapoaHO-NPaBoOBOW HayKu
ocyliecTBleHa MonbiTKa OonpefenuTb CYLWHOCTb MOHATUM <LIMNUOH» U «BOEHHbIN pa3BefuuK»,
npoaHanu3upoBaTb MeXAyHapo4HO-MPABOBOW CTaTyC BOEHHOro pa3sBeguuka U onpepnenuTb ero

oT/in4yne OoT NPaBOBOro Ccrtatyca WnnoHa.

Knro4yeBble cnoBa: LLNWOH, BOEHHbIN pa3Beayvyuk, MexxayHapoaHoe rnpaBso, npaBo BOWHbI.

MpaBo BitHKW, abo 30PONMHMX KOHMAIKTIB, € BaX/IMBOW
ranyssio MiXHapOLHOro rymMaHIiTapHOro npaea i nocigae
YiflbHe Micle B AOKTPWHI Cy4aCHOrO Mi>KHapOAHOro npasa.
Hanpviknag, akanemik B. [pabap yBaxas, WO NUTaHHS B3aE-
MOBIZHOCUH BIMHM Ta MIXXHApOOHOro MpaBa 3aBXAW Manu
nepwopsaHe 3Ha4YeHHs i CTaHOBWIM OCHOBHY Mnpobnemy
Mi>XXHapOLHO-NPaBoOBOI Hayku [9, c. 66]. Ha aymKy Bigomo-
ro npaBo3Hasusa ®. MapTeHca, «NpaBo BilHM B 00'€KTUBHO-
My 3Ha4eHHi € CyKYMHICTIO IOPUANYHMX HOPM, 3aKOHIB Ta
3BWYaIB, AKi BU3HAYaloTb Ail Aep>KaB Ta IXHiX 30poHNX cun
nig, Yac BinHw» [7, c. 327].

Y UubOMYy CeHci Cflifi 3a3Ha4YUTK, LLO MiXXHApPOAHE MpaBo
BVIHWKIO NepeBa>kHO AK NpaBo BiMHW. Tak, Npaus BiAOMOro

rofinaHacbKoro opucta . Mpouis, Wo BUrLINaG OPYKOM Lie
1625 poky nig Hasgow «[po npaBoO BiMHW Ta MUPY», B
OCHOBHOMY (hOKYyCyBanacs Ha BM3Ha4YeHHI HOPM i MPUHLMMIB
Mi>XHapOLHOr0O ryMaHiTapHOro npaea, ski Manu 3acToCoBY-
BaTM Nepef No4aTkoM BiHKM | 6e3nocepeaHbo nig vac 6oro-
BUX Aint. MMPOBIBLLUX aHani3 3Ha4HOro obCary icToprko-npa-
BOBOr0O Martepiany, BYEHUM [LiMLLOB BUCHOBKY: 33 YMOBW
HaflaHHS XPUCTUSAHCbKMM HapodaM MnpaBa Ha BeAeHHs
BilIHW, BOHM 3000B’A3aHi NOBaXaTu HeBiA'eMHI NpaBa noan-
HY i 0OMeXyBaTWN CBOE CBABINA Ta HACUITbHULBKI Ail.
BMKOHYIO4M OCHOBHE 3aBOaHHSA WOAO MaKCUManbHO
MOXIMBOrOo OOMEXEHHS PYMHIBHOrO BMAMBY BilHW Ha
KUTTA | PO3BUTOK MIOACHKOI LMBINi3aLii, NpaBo 36pOnHMX



KOHNIKTIB 3abe3Mnedye MOBHUIM 3aXUCT Bif, 3HWULLEHHS Ons
OKPEMOro Koma ocib, a Ans iHWWX KaTeropin HaceneHHs —
FapaHTyE BU3HAYEHWWM Yy MEBHWX MeXax PIBEHb 3axXMUCTy.
ToOTO Hemae Takoro nepeniky oci0, fKMX MiXkHapoaHe
npaBo MOBHICTIO N030aBNANo © CBOrO 3axMCTy B MPOLLEC
36poriHoi 6opoTbOK. HasfBHI BIAMIHHOCTI CTOCYIOTbCA NnLLe
0bcsry Ta 3MiCTy MiXkKHapOLHO-MPABOBOroO 3aXUCTy, WO M
HaLa€eTbCsA.

Y axoBil nitepatypi 3 MixkHapofgHOro npaga cyb’ekTa-
MW NpaBa BilHM BBa>KaloTbCs NKLLe Ti 0cobu Ta opraHizauii,
fKi 6epyTb yHacTb y npaBoBigHocHHax [4; 9].

3okpema, kombaTaHTaMu € ocobu, fKi Hanexatb Lo
cknagy 30pOMHUX CKn CTOPIH, KOTpi NepebyBaloTh Yy CTaHi
KOHDAIKTY (KpiM MeLWNYHOro Ta LyXOBHOIO MepcoHany) i
MaloTb NMpaBo OBpaTn Ge3nocepeHIO y4acTb Y BOEHHNUX AisiX
[5, c. 97]. Bipomuin y4eHum-topucT |. Jlykaluyk 3a3Hadae, Lo
B Mpoueci po3BUTKY MiXKHapOLHOro ryMaHiTapHOro npasa
3MICT LbOro MOHATTA 3a3HaB MEBHWX EBOMOLIMHUX 3MiH,
afkKe paHille BOHO OXOMJOBaNo nuvie OOMOBUIM CKnap
perynspHux apmin [6, c. 350].

Baxnu1Bo, LLLO cTaTyc kombaTaHTa HanpsiMy NOB'A3aHWUN i3
MOro MPaBOM YBaXaTWUCs BIMCbKOBOMOMOHEHMM Y pasi nepe-
OyBaHHA MiL BNagolo CynpoTMBHOI CTOPOHM. KombaTtaHT
3000B'13aHNI AOTPUMYBATUCA HOPM MIXXHAaPOLHOrO Mpaga,
3aCTOCOBYBAHOrO Mifl 4ac 36POViHMX KOHMIKTIB, | Hece iHAMBI-
[yanbHy BiANOBIAANbHICTb 3a Oyab-5Ki MOPYLUEHHS LIX HOPM.
MpoTe HafBHICTb TakMX MOpYLUEeHb He NO30aBnsE Oro Npaea
BBaXkaTcst koMbBaTaHTOM abo BiliCbKOBOMOMOHEHMM (y pasi
3aXOMNMeHHs CYNpPOTUBHMKOM) [2, ¢. 380].

HaToMicTb yHKLii HekombaTaHTIB MiXHapogHe npaso
obMexxye 06CyroByBaHHAM 30POMHINX CUM, AO CKNagdy SKMX
BOHW HanexaTb, Ta CNPUAHHSAM iXHin OOMOBIN akKTUBHOCTI. 3a
YMOBW 3aJly4eHHs HeKoMbaTaHTIB 10 y4acTi B OOMoBMX fisiX,
BOHM BTPa4aloTh CBIil1 MPaBOBUIA CTATYC, CTaloun KombaTaHTa-
MW, i IPOTI HUX MOxe ByTI 3acTocoBaHo 36poto [5, ¢. 184].

TobTo ocHoBOW AN Knacudikauii y4acHvKiB 36ponHoi
©opoTLOM € CTYNiHb IXHbOI MPUYETHOCTI 40 NPOLIECY BeaeH-
HA BOEHHMX Ain. 3BaXatoun Ha cneumdiky CBOEI AisNbHOCTI,
HekoMbaTaHT 34ebinbworo He GepyTb Ge3nocepeaHbOi
ydacTi y bonosux gisx [1, ¢. 109]. BigTak cTaTycC BilCbKOBO-
MONOHEHNX HAAAETbCA TiNbKM 3aKOHHUM YHaCHMKAM BOEH-
HUX aKLin — kombaTaHTaM [6, c. 349].

Crnvpatoymch Ha BITYM3HSAHY Ta 3apyOixHY MiXHapoLHO-
npaBoBY NiTepaTypy, MOXHa CTBEPAXYBaTW, WO BiMCbKOBI
PO3BIAHVIKM Y1 LLNUTYHW, 3afisHI B npoLeci 30poMHOro KoH-
nikTy, MOXYTb OYTV NpeacTaBHUKaMM Ik KOMOATaHTIB, Tak
i HekoMOaTaHTiB. CyTHICTIO WNUIYHCTBa, KOTPe MOXe BBa-
KaTNCA He nuLe CoLianbHO-MPaBOBUM, @ M MiDXKHapOAHO-
NpaBoOBUM SIBMLLEM, € 3aBOJOAIHHS 3aLliKaBfIeHOIO CTOPO-
HOIO 3aKpuTOlO (TAaEMHOIO) iH(OPMaLLiEID, fika Ha 3aKOHHMX
nifcTaBax HanexuTb iHWIA CTopoHi, 3aebinblioro 3aans
BMKOPWCTaHHA OTPUMAHMX LaHUX NPOTW TXHbOro BRacHMKa
[2, c. 974]. Tomy BukpuTTa ynitky 2013 poky E. CHoyaeHoM —
KONULUHIM CriBpobiTHNKOM LIPY Ta AreHTCTBa HaLioHanbHOI
Oe3nekn CLLIA — TaeMHoI iHpopMaLLii WoAo AisnbHOCTI ame-
PUKAHCbKMX CreLcyk0, 30kpemMa, NoB'A3aHo1 3 opraHisalli-
€10 CTEXEHHA Ta NPUXOBYBaHHA TenedOHHMX PO3MOB ame-
PUKaHCbKMX FPOMafAH, 3HA4HOK MIpOIO aKTyanisysano
MUTaHHS MiXXHaPOAHO-MPAaBOBMX aCMNeKTIB AifNbHOCTI Wnu-
ryHiB. TOBGTO BUHWMKNA HaranbHa notpeda He nuLLe B HayKo-
BO-Mi3HaBaNbHOMY, a 11y NPUKNafiHOMY CeHCi 3'ACyBaTu CyT-
HICTb Ta KpuTepianbHi BIAMIHHOCTI TakMX KaTeropianbHUX
MOHSATb Mi>XKHAPOAHO-MPABOBOI HaYKM SK «LUMUIYH» Ta «Bil-
CbKOBUI PO3BIAHUIKY.

LLIAMIryHCTBO AK OTPMMAaHHA MPUXOBaHWMKW MeTOofaMu
TAEMHOI BiNCbKOBOT Ta MONITMYHOI iHopMaLii abo Bigomo-
CTer NpO CYNpPOTMBHMKA He CynepeynTb NPUHLMNAaM npaea
306PONHMX KOHMAIKTIB, TOMY He € 3a00pOHEHNM BUOOM BilA-
CbKOBOI AisnbHOCTI. Tak, Ha aymky E. aBuaa, LWNNFYHCbKI
(YHKUiT MOXYTb BWKOHYBAaTUCSH K KOMOAaTaHTaMu, TaK i
UMBINbHMMM 0cOBaMK, KOTPI He MatoTb Takoro cTaTycy [3, c.
24]. 13 nornsay MiXXHapoAHOro rymaHitapHoro npa.a, 36ip
iHbopMaLLiT, O Ma€ BICbKOBY LIHHICTb, Y MiAKOHTPONBbHMX
CYNPOTUBHMKOBI PaloHax YBaXa€TbCH 3aKOHHWUM, AKLLO
3[iNCHIOETLCA 0CODOI0 Y BINCbKOBOMY 031 4 6e3 npuxo-

BYBaHHA Helo CTaTycy kombataHTa (Hanpuknagm, 6e3 Buko-
pUCTaHHsA Yyxoro dopMeHoro ofsry). Konu gns 36opy
Takoi iHhopMaLii BOalTbca A0 oOMaHy abo HaBMUCHOrO
3aCTOCYBaHHs TAEMHUX MeTofiB (MPUMIPOM, BUKOPUCTaHHS
BiINCbKOBOI0 OAAry CYNpOTUBHMKA), Taka AisNbHICTb po3rns-
OaeTbca aK wnuryHerso [10, ¢. 43].

BaxnnBo, WO MiXHapOLHO-NPaBOBUIA CTaTyC LUNUIYHA
BM3Ha4eHo B |V Maa3bkilt KOHBeHLUT «[po 3aKOHW Ta 3BUYai
cyxonyTHoI BiHW» 1907 poky Ta B [o4aTKOBOMY MPOTOKO
| 0O XKeHeBCbKMX KOHBEHLLIM MPO 3aXMUCT XXepTB BiHK 1949
POKY. BpaxoByto4M NOMOXEHHS LIMX HOPMATUBHO-NPABOBMX
aKTiB, MOXHa CPOPMYIOBATA Take BMU3HAYEHHA LOCMIAXY-
BAHOrO MOHATTA: WMAWIYH — Ue ocoba 3i cknafy 30ponHMx
CWN CTOPOHM, LLLO NepebyBae y CTaHi KOHMAIKTY, fika, Ailoyu
TaEMHUM CNocobom abo MOCNyroByUYUCh BUrafaHUMM
nprBodamu, 36Mpae BIAOMOCTI B PanoHi BOEHHMX Al i€l
CTOPOHW 3 MOAANbLUMM HaMiPOM MOBIAOMUTK iX CynpOTMB-
Hi cTopoHi [8, c. 440—-441].

Mg, Yac 3aHATTS WNUryHCTBOM ocoba 3i cknamy 30pou-
HUX CWUN He MOXe MpeTeHayBaTW Ha CTaTyC BiNCbKOBOMOMO-
HeHoro: ii cnpaBa Mae OyTu NepefaHa Ha Po3rnsga, BOEHHOMO
TpnbyHany. MpoTe, AKLWO Taky 0coby Oyfo 3aTpMaHo nicns
BVKOHAHHS 3aBJaHHS Ta NPUELHAHHA OO CBOIX BIiMCbK, Ha
Hei MOLWMPIOETLCA PeXMM BIICbKOBOTO MofoHy (cT. 46
[opatkoBoro npotokosy). To6To WnuryHa He MOXHa NokKa-
paTK 3a NOro OifNbHICTb Y MUHYIOMY.

HeoOxigHO 3a3HauYUTW, WO MiXHapoAHe TyMaHiTapHe
NpaBO BCTAHOBIIIOE HiTKUM PO3AIN MiX MOHATTAMM «LUMUIYH»
Ta «BIMCbKOBWUWM PO3BIAHNK». AXe BIMCbKOBWM PO3BIAHM-
KOM € 0co0a, sika 306Mpae iHpopMaLilo B parioHi GoroBmx giin
CynNPOTUBHWKA, BUKOHYIOHM MOCTaBNEHE Nepes, Helo 3aBAaH-
HS Y dhopMeHoMY ofs3i BfacHMx 36ponHmx cun [5, c. 32].
LisnbHiCTb Takoi 0cOOU He BBAXKAETHCS WNNMYHCTBOM, AIKLLO
BOHa He A€ HABMVCHO Y11 OOMaHHUM LUASXOM | HE BOAETHCS
[l0 TAEMHMX MeTofiB. AKLLO L ocoba noTpannse nig snagy
CynNpPOTUBHOI CTOPOHW, BOHA He BTPaYae Npasa Ha OTpUMaH-
HSl CTaTyCy BiNCbKOBOTMOJIOHEHOrO, TOMY 3 Helo He MOXYTb
MOBOAMTUCH fIK i3 WnuryHom [8, c. 361].

3rigHo 3 nonoxeHHaMK IV Taasbkoi KOHBEHLIT, WANFy-
HaMW He BBaXaloTbCHA BiICbKOBI abo UMBINbHI 0cobM, fAKi
BIAKPUTO BMKOHYIOTb CBOI 0OOB'SI3KM, MOB'A3aHi 3 nepena-
Yelo AeneLl 3a NPU3HaYeHHs M L0 MicLs AMCIOKaLT BAaCHOT
apMii 4 apMii cynpoTmBHUMKa [8, c. 441].

OTXe, BIAMIHHOCTI MiXHapoOOHO-NPAaBOBMX CTaTyCiB
WINMUryHa Ta BilNCbKOBOrO PO3BIAHMKA 3YMOBEHI XapakTe-
POM i NPaBOBMMM acnekTamun npouenypu 360py BaxkamBoi
TaEMHOI iHpOpMaLlii LWOAO CYyNPOTUBHMKA; 3aCTOCYBAHHSAM
[103BOMeHNX abo 3a6opoHeHNX MeTOLIB NpaBa BiiHW. TOMY,
Ha OYMKy aBTOpa, WNWryHa, SKuUr nignagae nig 3axuct gii
MPVHLMAIB | HOPM MIXHApPOOHOro ryMaHiTapHoOro mnpasa,
MO>Ha BBa>XaTW «FyMaHITapHUM LUMUTYHOM».

YpaxoByto4mM OCHOBHI TeHAEHLIT PO3BUTKY Cy4acHOro
MIXXHaPOLHOro NpaBa, 30KPemMa, MOCUMEHHS MOro ryMaHi-
TapHOI CKNaAoBOI, Clif KOHCTATyBaTK, LLO HWUHI HeoDXigHO
YOOCKOHAMIOBATU MEXaHi3M Mi>KHapOLHO-MNPaBOBOro 3axu-
CTY BINCbKOBKX PO3BIAHMKIB. BaXknBMM € TaKOX BUBELOEHHS
YiTKNX KpUTEpPianbHKX O3HaK NPaBoBOT iAeHTUdIKALT disnb-
HOCTI LUMWIYHIB Ta BIMCbKOBKMX PO3BIOHMKIB, 30Kpema, 1y
KOHTEKCTi CUTyaLT, Lo cknanacs BHacNigoK BiANOBIAHWX Airt
E. CHoyneHa.
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The law of war, or the law of armed conflicts, is an
important area of international humanitarian law which
has one of the leading positions within the doctrine of
modern international law. For instance, the academician
V. Grabar believed that the issue on the inter-relations of
war and international law had always been of great
importance and represented a primary issue of internatio-
nal legal science [Poltorak, 1976: 66]. According to the
famous legal expert F. Martens, “in the objective sense,
the law of war is a set of legal rules, laws and customs that
determines the actions of states and their armed forces
during a war” [Martens, 2008: 327].

In this respect, it should be recognized that internatio-
nal law primarily arose from the law of war. Thus, the
work of the famous Dutch lawyer Hugo Grotius ‘On the
Laws of War and Peace’ which was published in 1625 was
mainly focused on the determination of the norms and
principles of international humanitarian law to be follo-
wed before the beginning of a war and directly during the
warfare [Pavko, 2011: 16]. After having analyzed a signifi-
cant amount of historical and legal material, the scientist
concluded that if Christian peoples are granted the right
to conduct warfare, they are obliged to respect inalienable
human rights and limit their abuse and violence.

The law of armed conflicts performs the key task of
providing the maximum possible limitation of the dama-
ging effects of war on the life and development of human

On the basis of classical sources of international humanitarian law,
the latest Ukrainian and foreign works in the sphere of international
legal science, the essential meanings of the terms ‘a spy’ and ‘a
military intelligence officer’ are attempted to be determined. The
international legal status of a military intelligence officer is
analyzed. The difference between the latter's status from the legal
status of a spy is defined.

Keywords: spy, military intelligence officer, international law,

civilization. It provides complete protection against
destruction for specific categories of people, and guaran-
tees protection, determined within certain limits, for
others. In other words, there are no people who are com-
pletely deprived of defence by international law during an
armed struggle. The only existing differences are related
to the scope and content of the international legal protec-
tion that people are provided with.

In the professional literature on international law, only
those individuals and organizations who take part in legal
relations are considered as the subjects of the law of war
[Dmytriev, 1999; Poltorak, 1976].

In particular, combatants are those people who belong
to the armed forces of the parties in a state of conflict
(except medical and religious personnel) and have the
right to direct participation in warfare [Dodonov, 1997:
97]. The famous scientist and lawyer I. Lukashuk noted
that the development of international humanitarian law
has caused some evolutionary changes to the term itself,
since previously it had covered only the combat personnel
of regular armies [Lukashuk, 2008: 350].

Itis important that the status of a combatant is direct-
ly related to their right to be considered as a prisoner of
war while being captured by the opposite party. A comba-
tant is obliged to abide by the rules of international law as
applied to armed conflicts and is personally responsible
for any violations of such rules. Nevertheless, the fact of



