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The law of war, or the law of armed conflicts, is an
important area of international humanitarian law which
has one of the leading positions within the doctrine of
modern international law. For instance, the academician
V. Grabar believed that the issue on the inter-relations of
war and international law had always been of great
importance and represented a primary issue of internatio-
nal legal science [Poltorak, 1976: 66]. According to the
famous legal expert F. Martens, “in the objective sense,
the law of war is a set of legal rules, laws and customs that
determines the actions of states and their armed forces
during a war” [Martens, 2008: 327].

In this respect, it should be recognized that internatio-
nal law primarily arose from the law of war. Thus, the
work of the famous Dutch lawyer Hugo Grotius ‘On the
Laws of War and Peace’ which was published in 1625 was
mainly focused on the determination of the norms and
principles of international humanitarian law to be follo-
wed before the beginning of a war and directly during the
warfare [Pavko, 2011: 16]. After having analyzed a signifi-
cant amount of historical and legal material, the scientist
concluded that if Christian peoples are granted the right
to conduct warfare, they are obliged to respect inalienable
human rights and limit their abuse and violence.

The law of armed conflicts performs the key task of
providing the maximum possible limitation of the dama-
ging effects of war on the life and development of human

On the basis of classical sources of international humanitarian law,
the latest Ukrainian and foreign works in the sphere of international
legal science, the essential meanings of the terms ‘a spy’ and ‘a
military intelligence officer’ are attempted to be determined. The
international legal status of a military intelligence officer is
analyzed. The difference between the latter's status from the legal
status of a spy is defined.
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civilization. It provides complete protection against
destruction for specific categories of people, and guaran-
tees protection, determined within certain limits, for
others. In other words, there are no people who are com-
pletely deprived of defence by international law during an
armed struggle. The only existing differences are related
to the scope and content of the international legal protec-
tion that people are provided with.

In the professional literature on international law, only
those individuals and organizations who take part in legal
relations are considered as the subjects of the law of war
[Dmytriev, 1999; Poltorak, 1976].

In particular, combatants are those people who belong
to the armed forces of the parties in a state of conflict
(except medical and religious personnel) and have the
right to direct participation in warfare [Dodonov, 1997:
97]. The famous scientist and lawyer I. Lukashuk noted
that the development of international humanitarian law
has caused some evolutionary changes to the term itself,
since previously it had covered only the combat personnel
of regular armies [Lukashuk, 2008: 350].

Itis important that the status of a combatant is direct-
ly related to their right to be considered as a prisoner of
war while being captured by the opposite party. A comba-
tant is obliged to abide by the rules of international law as
applied to armed conflicts and is personally responsible
for any violations of such rules. Nevertheless, the fact of



these violations does not deprive them of the right to be
considered as a combatant or a prisoner of war (while
being captured by the opposite party) [Shemshuchenko,
2012: 380].

Simultaneously, international law narrows the func-
tions of non-combatants to the service of the armed for-
ces they belong to and to the support of their military acti-
vities. When non-combatants engage in warfare, they
lose their legal status and become combatants, and wea-
pons can be used against them [Dodonov, 1997: 184].

Therefore, the measure to which the participants of a
military struggle are related to the process of warfare, is
the grounds for their classification. Due to the nature of a
non-combatants’ activities, they do not usually directly
participate in warfare [Artsibasov, 1989: 109]. Therefore,
the status of ‘prisoner of war’ is only granted to the lawful
participants of military actions, i.e. to combatants
[Lukashuk, 2008: 349].

Thusly, one can state on the basis of national and
foreign works on international law, that military intelli-
gence officers or spies, involved in an armed conflict,
belong either to combatants or to non-combatants. As
espionage can be considered not only as a social and legal
phenomenon but also as a phenomenon of international
law, it envisages that an interested party obtains non-
public (secret) information, which legally belongs to an
opposing party, consequently using the gained data aga-
inst their owner [Shemshuchenko, 2012: 974]. So, when in
the summer of 2013 E. Snowden, the former U.S. CIA and
NSA agent, disclosed secret information on the activities
of American intelligence agencies (which, in particular,
concerned the interception and subreption of U.S. citi-
zens' phone calls), it drew great attention to the issue of
espionage in international law. As a result, scientists faced
the need to define the essential and criterial differences
between such international legal categories as ‘a spy’ and
‘a military intelligence officer’ in both the scientific rese-
arch and practical senses.

As having been determined to be an activity of
gaining military secrets and political information or data on
a contestant by hidden methods, espionage does not cont-
radict the principles of the law of armed conflicts; therefo-
re, it is not a forbidden type of military activities. For
example, according to E. David, espionage can be conduc-
ted either by combatants or by civil people who do not
have such status [David, 2011: 24]. International humanita-
rian law considers the collection of valuable military infor-
mation as a legal process if it is carried out by a person in
military apparel or by a person who does not conceal their
status of combatant (e.g., does not use the uniform of the
opposite party) and takes place in the areas controlled by
the contestant. When deception or hidden methods (e.qg.,
the usage of the military apparel of the opposite party) are
intentionally employed to collect such data, this activity is
considered to be espionage [11, 1997: 43].

It is important that the international legal status of a
spy was determined in the Hague Convention Ne IV
respecting the Laws and Customs of War on Land of 1907
and in the Additional Protocol | to the Geneva Conventions
for the Protection of War Victims of 1949. Taking into
account the provisions of these international legal instru-
ments, one can define the examined concept as follows: a
spy is a person who belongs to the armed forces of a party
to the conflict and secretly or by using false pretexts col-
lects data in the area of military actions with the further
intention to transfer them to the other party to the conf-
lict [10, 1996: 440-441].

While spying, a person out of a combat organization
cannot claim the status of prisoner of war: their case sho-
uld be transferred to a military tribunal. But in the case of
when such a person is detained after the fulfillment of

their task and he/she has already rejoined their troops,
he/she shall not lose his/her right to the status of priso-
ner of war (Article 46 of the Additional Protocol). There-
fore, a spy cannot be punished for their activities in the
past.

It is necessary to mention that international humanita-
rian law clearly distinguishes the concepts of ‘spy’ and
‘military intelligence officer’. A military intelligence offi-
cer is a person who collects data in the area of a conte-
stant’s military activities and carries out their tasks wea-
ring the uniform of their own armed forces [Dodonov,
1997: 32]. The activity of such a person is not considered
to be espionage unless he/she acts intentionally or uses
deceptive or hidden means. When this person is captured
by the opposite party, he/she does not lose their right to
claim the status of prisoner of war and cannot be treated
as a spy [10, 1996: 361].

According to the provisions of the Hague Convention
Ne 1V, the combatants or civil people who openly carry out
their duties regarding the transfer of dispatches as inten-
ded to the deployment of their own armed forces or the
armed forces of the contestant cannot be considered as
spies [10, 1996: 441].

Therefore, the differences between the international
legal statuses of spy and military intelligence officer are
caused by the character and legal particularities of the
procedures of the collection of important secret informa-
tion regarding the contestant; as well as the usage of met-
hods allowed or forbidden by the law of war. Therefore,
the author believes that a spy who is protected by the rules
and principles of international humanitarian law can be
considered as ‘a humanitarian spy’.

Taking into account the main modern trends of inter-
national law development, in particular, the strengthening
of its humanitarian part, one should state that the existing
international legal tools for protecting military intelligence
officers require further improvement. It is also important
to clearly define the criteria for the legal identification of
a spies’ or military intelligence officers’ activities, especial-
ly in the context of the situation which has emerged as a
consequence of E. Snowden actions.
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LLlogo poni opraHiB Aep>KaBHOoI
BM1aAW Ta MICLEBOro
CaMOBPSIAYBAHHA Y BUPILIEHHI
MTaHb aaMIHICTPATVBHO-
TEPUTOPIANbHOIO YCTPOIO:
BITYM3HAHMI Ta 3apyOiXkHMI OOCBIA

Tlogmuna MPAMOJIOBA,

KaHOMZAT IOPUANYHNUX HaYK,

BMKa4ay kadeapu 3aranbHOIPUANYHUX SUCLUNAIH
[HCTUTYTY KPUMIHaNbHO-BMKOHABYOT CIyX6m

MpoaHanizoBaHO posnb OpraHiB Aep>kaBHOT BNagu Ta MiCLLeBOro caMoBpsiAyBaHHSA Y BUPIiLLEHHi NUTaHb
aAMiHiCTpaTUBHO-TepUTOpianbHOro ycTpolo B YKpaiHi Ta OKpeMnx €eBponencbKuUX yHiTapHMUX pepikaBax
Ha OCHOBi BMKOPWUCTaAHHA BiAMOBIAHMX MONOXEeHb 3aKOHOAABYUX HOPMAaTUBHO-MPaBOBUX aKTiB.
YcTaHOBNEHo, WO € HeoOXigHiCTb yXBaneHHsi 3aKOHY YKpaiHW, B skomy Oyno 6 4iTKo BM3Ha4YeHO
npoueaypy 3MiHU ctaTycy agMiHiCTpaTUBHO-TEPUTOpPIaNbHMX OAUHULb Ta TXHiX MPOCTOPOBUX MEX.
KnoyoBi cnoBa: cratyc aamiHicTpaTMBHO-TepuTOpianbHOT OAMHULI, 3MiHa cTaTycy Ta MeX
afMiHicTpaTUBHO-TepUTOpianbHOT OAMHULI, 3aKOHOJABCTBO €BPONENCbKUX YHITapHUX OepXXas,
napnameHT, ypsa, NpPe3snaeHT, opraHn MicLLeBOro caMoBpsiAyBaHHS.

MNpoaHanusupoBaHa posib OpPraHoB rocyfapcTBEHHOM BNacTU U MEeCTHOro caMoynpaBiieHnsi B peLueHumn
BOMPOCOB afMUHNCTPATUBHO-TEPPUTOPNAJIBHOIO YCTPOMNCTBA B YKpPauHe U OTAEeNbHbIX eBPOoMnenckmnx
YHUTapHbIX rocygapcTtBax Ha OCHOBE MCMOJb30BaHUS COOTBETCTBYIOLLUX MOMOXXEHUN 3aKoHOoAaTeNbHbIX
HOPMATUBHO-MNPAaBOBbIX AKTOB. YCTAHOBJIEHO, YTO CyLLeCTBYeT HEOOXOAMMOCTb NMPUHSATUS 3aKoHa
YKpauvHbl, B KOTOpom Obina Obl 4YeTko onpegeneHa npoueaypa UW3MeHeHUs cTaTyca
AAMUHUNCTPATUBHO-TEPPUTOPUANbHBIX EAVMHUL, Y UX MPOCTPAHCTBEHHbIX FPAHNL,.

Knio4eBble cnoBa: ctaTyCc aAMUHUCTPaTUBHO-TEPPUTOPUAlNbHOW efuHULbl, U3MEHeHue cTtaTyca u
rpaHuL, aaMUHUCTPATUBHO-TEPPUTOPUANbHON eAUHNLbI, 3aKOHOAATENIbCTBO EBPONENCKNX YHUTAPHbIX
rocypapcrs, napnamMeHT, NPaBUTeNbCTBO, NPe3nAeHT, opraHbl MeCTHOro camMmoyrpaBrieHus.

Y KOHCTUTYLIMHUX aKTax €BPONEenCbKUX YHITapHUX Aep-
>KaB 3aKpireHi MOIOXEHHSA NPO Te, WO OCHOBHUM AXepe-
NIOM IHILIIOBAHHSA NMTaHb 3 YTBOPEHHS, 3MiHM MeX | cTaTycy
aAMIHICTPaTUBHO-TEpUTOpPIaNbHUX oaMHUUL (dani — ATO) €
XuUTeni 3auikaBneHux TepuTopianbHUX OAMHNUB. K NpaBu-
N0, NUTaHHA LOAO YTBOPEHHS, TpaHcdopmadii, niksigauii
ATO BMpILWYIOTLCA Yepe3 BMOAHHSA OKPeMOoro akTa napna-
MeHTOM  paepxaBu  (ltanis, Icnadia,  JliXTeHWTeNH,
Jliokcembypr, Higepnanan, Mongosa, ®paHuis, MopTyranis
Ta iH.). OgHak y binopycii Ta Bonrapii BM3Ha4YanbHy posb y
BUVIPILLUEHHI NTaHb LWOAO 3MiHW afAMiHICTPATMBHO-TEPUTOPI-
anbHoro yctpoto (mani — ATY) mae Tpe3upeHT Ta Papa
MiHictpis, a B MonbLui — Paga MiHicTpis i lNpem’ep-MiHicTp.

DopMyBaHHS LiICHOrO yABNEHHS NPO CTyMiHb JOCKOHa-
NOCTi 3aKOHOABHOr0 PerynioBaHHs NpoLeaypu 3MiHK cTaTycy
ATO Ta iXHix NPOCTOPOBMX MEX MOXIIMBE fMLLE Ha OCHOBI
pe3ynbTaTy MOPIBHANbHO-MNPABOBOMO aHanisy BiAMOBIAHMX
BITUM3HSAHWMX | 3apyDiXKHNX 3aKOHOAABYMX aKTiB. TakuIA aHani3
[acTb 3MOry BM3HAYUTU PONb OpraHiB, ski GepyTb y4acTb y
BUpILLEHHI NTaHb ATY: napnameHTy, ypsay, rMasu Aep>asu,
LeHTpanbHMX i MiCLIEBMX OpraHiB BMKOHABYOI BNafu, OpraHis
MicLleBOro camoBpsilyBaHHs. Llielo npobnematukoto 3aimMa-
nnes: f. Bepmenud, K. BitmaH, |. KpeciHa, A. KoBaneHko,
B. HoBuk, |. MarHoBcbkum, M. MatsiilwimnH, M. XoHga,
B. Auyba Ta iHwWi. MepengiMo Ao posrnaay npobnemaTuiku,
BMOKPEMITIOIYM POSIb KOXKHOrO 3i 3rafjaHnx OpraHis Bnaan.



