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The address of Joseph Biden, Vice President of the United
States, to the Verkhovna Rada of Ukraine on 8 December 2015
was, so far as | am aware, the first occasion in history in which the
Vice President of the United States has addressed the Ukrainian
parliament in plenary session. He spoke with unusual candor in
what is normally a diplomatic situation and he addressed issues
that are awkward and complicated in the vast range of relations
between Ukraine and the European Union and between Ukraine
and the United States. His remarks were greeted with general
praise in European and North American mass media, although
some felt he should have been even more critical than he was.

Within the political leadership of the United States, including
both major political parties in Congress and the executive branch,
Ukraine has no more vigorous and eloquent a champion of
Ukraine than Vice President Biden. This has been so for many
years. And there can be no doubt that European and American
impatience with the pace of Ukrainian economic and legal reform
is intensifying. The Biden address was yet another “signal” of
European and North American dissatisfaction on that score.

Nonetheless, the Ukrainian legislator who has attentively listened
toand/or read the Vice Presidential address may be forgiven for asking:
what precisely do the Europeans and the Americans want Ukraine to
accomplish by way of economic and legal reform. Every Ukrainian
is well aware, without being reminded by foreigners, that Ukraine is
at a turning point in its history. That choices are required, that more
changes are essential, that opportunities must be actively pursued, that
improvements are desirable, that more sacrifices must be endured,
and so on. But these are platitudes, however correct they may be in
principle. None of them help the Ukrainian deputies determine precisely
which choices, changes, opportunities, and improvements should
be selected, on the basis of what criteria, in what sequence, for what
purpose, or how they require to be coordinated.

The foreign relations of Ukraine have their complications, to
be sure, but those complications are minor compared with the
domestic relations of Ukraine. Vice President Biden doubtless
reflected the European and North American sense of priorities
when he singled out the following major areas of concern:

*—0

Corruption: corruption is as old in the human character

as original sin itself, and no country is without

corruption. But the Vice President did observe that in

his perception what he called the “cancer of corruption”
is not “prevalent” in a “single democracy” in the world. He is
suggesting that in Ukraine the nature and degree of corruption
is of an entirely different magnitude and he is implying that,
for this reason, either Ukraine is not a normal democracy or is
perhaps not a democracy at all — yet.

So far as | am aware, there has not yet emerged a branch of
law called “comparative anti-corruption law”. This means that
the Ukrainian legislator does not have the benefit of comparative
studies of the effectiveness of anti-corruption legislation. If such
studies exist, they are at a very primitive level. What Ukraine can
do is at least consider the adoption of standards and approaches
being pursued in other countries to a greater degree than is
being done. Whether these approaches would be effective under
Ukrainian circumstances, or indeed whether they are effective in
the countries which originated them, is another matter.

There has been an international and a transnational campaign
against corruption underway for several years. At the international
level this campaign has been reflected in the adoption of
international treaties on the subject and in the adoption of national
legislation strengthening the accountability of State officials,

including parliamentarians, for their financial status and assets,
reducing tax evasion, strengthening criminal penalties for bribery,
money laundering, and other economic crimes, and placing greater
emphasis on enforcement. This legislation has greatly complicated
the economic life of natural and juridical persons; whether there has
been any material reduction of corruption no one seems to be able
to prove by empirical evidence, although no doubt the legislation
has strengthened the struggle against organized crime.

But there is another factor, the most challenging of all. What is
characterized as “corruption” in Ukraine may in some measure actually
be a collective human response to the rigidity and irrationality of legal
structures in Ukraine that are part of the legacy of what | call the
"Soviet legal mentality”, or the “legal mentality of a Planned Economy”.
Ukrainians have been adept at making a system operate which is
systemically flawed. Western jurists and politicians have never believed
there was a legal system in Soviet Ukraine = simply repeal normative
legal acts of the Soviet era and restore what used to exist is their simple
and misguided advice to the Ukrainian legislator. For all his faults, the
Ukrainian legislator knows that approach is impossible and would lead
to absolute chaos. Europe and North America are impatient with the
pace of change in Ukraine partly because they have no understanding
of Ukrainian legal realities and contexts. And Ukrainians must cope with
the economic realities: the hryvna is worth one-third today in foreign
exchange of a year or so ago; budgetary cuts are reducing salaries and
leading to staff reductions, closure of institutions, insolvencies, price
inflation, and so on. One human instinct under such circumstances
is to accept “gratuities” or to find other ways to survive, including on
a systemic basis. The “financial discipline” that attends coping with
economic crisis paradoxically encourages elements of corruption as
people strive to cope with straightened economic conditions.

o*—0

Procuracy: Ukraine adopted a new Law on the

Procuracy in 2014. This was in fact a major event in

Ukrainian law reform, although it has gone unnoticed

in Europe and North America. The appointment of a
Procurator General will offer leadership to the Procuracy but will
not in and of itself resolve any other problems facing Ukraine. If the
analysis of Vice President Biden is correct, the European and North
American countries expect the Procurator General to aggressively
investigate and prosecute senior Ukrainian politicians and oligarchs,
and these countries further assume that such investigations will
produce evidence that meets the standards of the Code of Criminal
Procedure of Ukraine for a conviction. Whether that is either
politically or legally realistic remains to be seen.

*—0

Conflicts of interest: For Vice President Biden, this is

a crucial concern. He said that “senior elected officials

have to remove all conflicts between their business

interests and their government responsibilities. Every
other democracy in the world = that system pertains”. This is
both an understatement and an overstatement. First, conflicts of
interest need to be removed between all State officials, whether
elected or appointed, irrespective of the level of their employment
by the State. That addresses the understatement. Second, other
democracies in the world are not uniform in their approach to
conflicts of interest — alas. That is the overstatement.

But the Ukrainian legal system makes it difficult to achieve
the full elimination of conflicts of interest because it is inherently
flawed — the Ukrainian legal system lacks the Anglo-American
trust that European and North American politicians correctly use to
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minimize conflicts of interest and comply with strict regulations on
this question. The Civil Code of Ukraine contains only the anemic
concept of “management of property” (Chapter 70, Civil Code). If
the Anglo-American concept of trust is deemed to be incompatible
with Ukrainian concepts of civil law, the appropriate step would
be to allow such trusts to be created under English or New York
law pursuant to the Law of Ukraine on Private International Law
by adjusting the applicable law and conflicts of law provisions. The
Verkhovna Rada might consider establishing a general trust for all
deputies in order to reduce legal expenses and address the issue.

*—e

International financial discipline: Ukraine has accepted

financial assistance from the International Monetary

Fund and will no doubt continue to do so as proves to be

necessary. The reforms and internal financial discipline
required to satisfy the conditions of these loans are formidable and
painful, especially for the ordinary citizen of Ukraine. | can recall the
impact on England in the early 1970s when such loans were essential
to the survival of the economy and required draconian domestic
economic measures. The financial discipline was successful on that
occasion, but no Ukrainian citizen should be under any illusions about
what lies ahead.

*—0

Ukrainian peculiarities: the Ukrainian political system
is not a two-party system and the Ukrainian electorate
is not a two-party electorate. For better or for worse,
the Ukrainian political system is a “fractionalized

HaranbHicTb onTManbHOro
MiDXKHapoAHO-NPaBOBOro
BperyntoBaHHSA rnodanbHUX

GioeTn4YHMX Npobnem
cy4vacHocTI*

OGpaHa aBTOpOM peL,eH30BaHOT
MOHorpadii Tema HayKoBOro Aoc/iaKeHHs
He TiNbKW 3aNMULLAETLCA KOHYE BaXKITMBOIO
AN CycninbCcTBa, a u Habysae pepani
Ginbwo’i akTyanbHOCTi, 60 KOO
rno6anbHNX 6ioeTUYHUX BUKINKIB Ta
3arpo3 HeBMUHHO 3poCTac i NoTpebye Bif,
Mi)KHapoAHOT CNiNbHOTU BUCOKOIO CTyMNeHs
NUABLHOCTI N NOCTIMHMX MOLUYKiB HOBUX
papnKanbHUX WNKAXIB ANA PO3B'A3aHHSA LUX
npo6Gnem, BXXUTTA onepaTUBHUX

i paauKanbHMX 3axoAiB ans ix
npodinakTMku Ta nogonaHHs. A Big,
MiDKHapoaHOT IopNANYHOT HayKn BapTo
3a)KapaTu HaneXHUX NpaBoBMUX
MeXaHi3MiB i npoginakTMYHNX NpaBoBUX
3aco6iB ans 3axmcty isnyHoi

Ta NcMXivHOT LinicHOCTI nloACbKOro
reHocgoHAy, a TaKoX AN MaKCMManbHOro
30epeXxeHHs Noro opraHi4yHoro
cepepoBULLA.
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system” and comprises many political constellations, only some
of which are represented in the Verkhovna Rada. This is a political
reality that cannot fail to reflect the pace of change and direction
of change in Ukraine — or lack thereof. And this is the ultimate
source of European and North American frustration with Ukraine.

We Europeans and Americans literally cannot understand
why under crisis conditions Ukrainians are reluctant to coalesce
for the purposes of their joint survival, to find common ground in
order to do what is essential. If not to unite, then at least to create
the coalitions that enable the changes to be made. Some would
say this explains why Ukraine is willing, after a quarter century
of real, actual independence — an objective which Ukrainians
have sought for centuries —, to surrender this independence by
becoming part of the European Union and to make the necessary
accommodations in order to achieve integration within another
community. Perhaps Ukrainians, in this view, understand they
cannot survive as an integral polity by reason of their own internal
political rivalries and diversity. If this is correct, then the European
and North American hopes and expectations that Ukraine will find
itself and embark a path to a Ukrainian future is misplaced.

More likely is the explanation that Europeans and North
Americans do not begin to understand Ukrainian domestic politics
and underestimate how formidable a challenge the creation of
coalitions is or the formation of consensus has proved to be.
Patience, in this view, is what Europeans and North Americans
must display in the interests of a cohesive and tenable result.

Patience, of course, also has its limits. The remarks of
Vice President Biden contained both a profound expression of
confidence in the statesmanship of the Ukrainian legislator and a
strong dosage of impatience with the processes themselves.

. A
. Onekcanap BVKOB,
LLOKTOP I0PUANHHNX HayK,
Y4YeHUI cekpeTap
[HCTUTYTY 3aKOHO.ABCTBA
BepxoBHoI Pagu YkpaiHu

ABTOP PO3rNfHYB BaxMBi OIOETUYHI NpobnemMu, ki HX-
Hi Habynu rnobanbHOro 3Ha4YeHHA. IX He TiNbKU FPYHTOB-
HO AOCNIAXEHO, a 1 LOA0 KOXHOI 3 HUX (i3 ypaxyBaHHAM
ocobnmBocTen Ta cneumndikmn) 3pobneHo BUCHOBKN Ta BHe-
CEeHO KOHKPETHI NPOono3uLT 3 NpaBoOBOro BperynioBaHHs Ha
Mi>)KHapOLHOMY, pPerioHalbHOMY, Mi>XXperioHanbHOMY Ta Ha-
LiOHaNbHMX PIBHAX | 3aNPOMNOHOBAHO NMPakTUKO3aCTOCOBHI
MexaHi3aMu peanizauii. KpiMm Toro, y KHUXLUi MICTUTLCA Y1Ma -
N0 HOBAaLLiM 3arafbHOro xapakTepy, siki CTOCYIOTbCS MiXHa-
poAHOi BioeTVKO-NPaBOBOT HayKKM B LiNIOMY.

Y poboTi cchopMySibOBaAHO YMMaNo aBTOPCbKMX AeddiHi-
i, NpeacTaBneHo HayKoBi apryMeHTaLii popmyBaHHs HO-
BOI MPIOPUTETHOT AN Cy4aCcHOro M0ACTBa NPaBOBOI ranysi —
MiXHapoAHOro BioeTMYHOro NpaBa M BUOKpeMeHo ii npa-
BOBI IHCTUTYTW.

CnywHum B6aYaeTbCsa Nigxia aBTopa [0 3aNpOBaAXKeH-
Hs ©e3yMOBHOT Bi0eTUMYHOI BiANOBIAANbLHOCTI 3a LKoY, 3a-
nopfisiHy OioNOrivHIN, reHETUYHIN, NCUXIYHIN LiNICHOCTI Nofen
pe3ynbTaTaMy HayKoBOI Ta rocnofapcbKol AisnbHOCTI. ABTOP
HarosoLlye Ha HeOOXiAHOCTI Ha NaHeTapHOMY PiBHI CTBOPUTK
rnobanbHUM creLianizoBaHnii BIOETUYHWUIA CYA0BUIA OpraH —
yHiBepcanbHuU MixXHapoaHUI BI0eTUYHWI Cyh, a TakKoX
YXBaNUTW TaKi yHiBepCanbHi KOAMMIKOBaHI HOPMATUBHO-MpPa-



