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AmuTtpo 0piiioBuy Konaparos,
KaH/AWJAT PUUYHUX HAYK, JOIIEeHT
(Xapxkiscvkuli HayioHa bHUll yHigepcumem
eHympiwHix cnpas, Xapkis)

TAEMHHULA KOPECTIOH/IEHIIIT K MPEJMET
3JI0YMHY, IEPEJBAYEHOTO CTATTEIO 163
KPUMIHAJILHOTO KOJEKCY YKPATHH

Y cmammi po3aasiHymo ocHo8HI meopemuyHi no3uyii 3 nu-
MauHs wodo npedmema 3104UHYy, 8UJI/IEHO OCHOBHI 03HAKU
maemHuyi ma HadaHo ii 3a2a/16HONPABOBO20 BU3HAYEHHSL.
Asmop aHa/i3y€e OCHOBHI Xapakmepucmuku maeMHUYl Ko-
pecnoHdeHyii ma nponoHye po3ymiHHS daH020 8UJY MAEM-
Huyi sk npedmema 3./04uHy, nepedbaueHozo cm. 163
KK Vkpainu.

Kawuoei cnoea: npedmem 3404uHy, koH@idenyilina iHgopmayis, maemHu-
ys, ocooucma maeEMHUYsl, MAEMHUYS KOPECNOHOeHYil.

BuB4eHHs mpeAMeTa 3JI0YMHY CIpUs€ Oilbll IMTH60KOMY i MpaBUJb-
HOMY 3’sICYBaHHIO CyTHOCTi 06'€KTa 3JI0YMHY, HOTO KOHKpeTu3alii. baraTo
KpPUMiHa/JIbHO-ITPAaBOBUX HOPM CKOHCTPYHOBAaHO TaKMM YHMHOM, L0 OG€KT
KpPUMIiHaAJbHO-NIPAaBOBOI OXOPOHM y HUX He Ha3BaHWUU. Y TaKUX BUINaJKax
fioro 3’sicyBaHHIO CIIPUsIE BKAa3iBKa Ha IPeJMET 3JI0UHHY.

MeTo10 3anmponoOHOBAHOI CTAaTTi € cpo6a BHOKPEMHUTH OCHOBHI Xa-
PaKTEepUCTUKU TAEMHHUI KOpPEeCHOHJeHLil Ta 3alpoONOHYBATU PO3yMiHHA
JlaHOTO BUJly TAEMHHUIII SIK IIpeJMeTa 3JI0YHHY, llepeadadeHoro ct. 163 KK
Ykpainu.

© [1. 0. Konpparos, 2015
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Xoya y Hayli KpMMiHaJbHOTO IpaBa BUBYEHHIO NIpeiMeTa 3JI0YUHY 3a-
3BHYAM NpUJiasIacs HaJle)XHa yBara, pa3oM 3 TUM, [0 IP06JIEMY BU3HAIOTh
OZHi€I0 3 HAUOUIBIN CynepedJIMBUX Ta MaJIOBUBYeHUX. Hal6inbin BAasi Ha
CbOTOJHI KpuTepil BiAMeKyBaHHA IIpeJjMeTa K CTPYKTYPHOIO eJjieMeHTa
CyCIIIJIbHUX BiJJTHOCHH Bijj IpeiMeTa 3/JI04MHY i peaMeTa 3JI0Y4MHHOTO BILIU-
By 3anpornoHoBaHi B. fl. Taniiem, TouKy 30py SIKOTO MO/iJsIE 6i/IbINICTh BYEHUX
[1, c. 32-45]. lllomo camMoro BU3HAYEHHS MpeMeTa 3JI0YHUHY A0Ci TPUBAIOTh
HAYKOBI AUCKYCII.

Tak, 0. M. TpaiiHiH BBaXkaB, 1110 «IIpeJMeT 3JI0YMHY — IIe Ti pedi, y 3B’ 3Ky
3 IKMMHU YW 3 NPUBOAY SKHUX 3JIMCHIOETbCA 3JI0YMH, ajle Ha BiJAMiHY Bij
06’eKTa 3JI0UMHY NPeAMETY He 3aN0/iI0eThCs KoAa» [2, ¢. 178-179]. Tpoxu
nisHime, M. 1. 3aroposHikoB cTBep/pKyBaB, 110 NpeJMeTaMU 3JI09MHY HE06-
XiJIHO BB@KaTH Ti pedi MaTepiaJibHOTO CBiTY, BIUIMBAIOYH Ha sIKi Cy6'€KT 3a-
BJIA€ IIKOAY 06'€EKTY 3JI09MHY [3, c. 56-58].

Y cBoro yepry, M. I. [laHOB BBa)kae, 110 nNpegMeT 3JI0YMHY — Lie Npej-
MEeTH, pedi MaTepiaJbHOTO CBiTY, 1[0 BUCTYIAIOTh MaTepiaJbHO GOPMOI0
BUpakeHHs (Cy6CTpPaTOM) CyCHiJIbHUX BiJTHOCHH ab0 HEOOXiHOI YMOBOIO,
nepesyMOBOIO UM CBi[dEHHSIM iCHyBaHHS | HOpMaJbHOr0 QYHKIIOHyBaHHS
CYCIIIJIbHUX BiJITHOCHH, OXOPOHIOBAHUX KPUMIiHAJIbHUM 3aKOHOM Bif| 3/104MH-
HUX NocsAraHs [4, c. 72].

TakuM 4HMHOM, GiBLIICTP HAYKOBLIB AK y paJsHCbKUNA mepion, Tak i
Jl0 CbOTO/IHI MpeIMeTOM 3JI0YMHY BBXKAIOTh OY/b-sIKi pedi MaTepiaJbHOTO
CBiTY, 3 IEBHUMHU BJIACTUBOCTAMHU SIKUX 3aKOH PO KpPHUMIiHaJIbHY BiJIO-
Bi/la/IbHICTh NMOB’I3y€ HAsIBHICTB Y /AisIX 0COOM 03HAK KOHKPETHOIO CKJIAAY
3J104nHy. [IpoTe, ocTaHHI HAyKOBI AOCAIAKEHHA CBilYaTh PO TEHJEHLII0 /10
po3LIMpeHHd TJIyMadeHHs IpeJMeTa, 1110 3yMOBJIEHO IOSABOIO Y CKJIaZlax 3J10-
YHHIB HOBHX CAMOCTIMHUX 03HAK, 30KpeMa eJIeKTPUYHOI 1 TenoBol eHepril,
inpopmauii Tomo. Tak, O. E. PapgyTHuil 3anponoHyBaB BUSHATH IPEMETOM
3JIOYMHY TaKOX «iHIIi siBUIIA 06’€kTUBHOTO cBiTy (iHpopmaniro, eHepriro
TOLIO0), 3 MEBHUMH BJIACTUBOCTAMH SKUX KPUMiHaJbHUNA 3aKOH MOB’'S3YE
HasIBHICTB y JlisTHHI 0COOM 03HAK CKJIaZy KOHKPETHOI0 3JI0YHUHY» [5, ¢. 5-6].
Jauni, y cneniabHOMYy HayKOBOMY JOCJII/PKEHHI IpeJMeTa 3JI04UHY, IpOBe-
JieHoMy €. B. JlamykoM, 06IpyHTOBYETbHCS HEOOXiIHICTD «pO3LIMPEHHS MEX
MOHATTA MaTepiaJbHOCTI IpeMeTa 3JI0YMHY», IKi BU3HAYAIOThCA K «MOX-
JIUBICTb CIPUHHATTS JIIOJUHOIO TUX YH iHIIMX MaTepia/lbHUX YTBOpPEHb (Ma-
Tepia/JbHUX L[iHHOCTEH) 3a JOMOMOroI0 OpraHiB 4yTTsA abo ¢ikcyBaHHA iX
creljaJJbHUMU TEXHIYHUMH 3aC06aMu». Y KOHTEKCTI TaKOro Mi/IX0Ay aBTop
BU3HA€E MOXXJIMBUM BU3HATH INpPEJMETOM 3JIOUMHY, 30KpeMa, iHpopMaliro,
€JIEKTPUYHY, TeIJIOBY Ta IHIUI BUAYW eHeprii, B OKpeMHUX BUIIaJlKax — OpTraHy,
TKaHWHH, KPOB JIIOJJUHU [6, C. 4].

CYYACHI TEOPETUYHI TA NPUKNAZHI NPOBJIEMU KPUMIHANIbHOTO NPABA | 95



ISSN 2304-4556. BICHUK KPUMIHOMOTIYHOT ACOLLIALITYKPATHU. 2015. N2 1 (9)

C. 0. OpJi0B, y CBOIO Yepry, 3a3HaYaE, 10 «BU3HaHHA iHpopMauii (y Tomy
YUCJi KOMITIOTEPHOI) MpeJMeTOM 3JI0YMHY € HEeOOXiAHICTI0 ChbOTro/eHHH,
YMOBOIO IPaBU/IbHOI KBaJlidikallii Ta BU3HAYEHHS CYTHOCTI 3JIOUMHIB, y SIKUX
BoHa ¢irypye». [lasi BiH 70X0AUTh BUCHOBKY, 10 «IIPEJMETOM 3JI0YHMHY MO-
KYTb OYTH He TiJIbKU pedi (MaTepiasibHe), asne ¥ iHpopMarnis - HemaTepiaib-
He sIBULIE 06’'€eKTUBHOrO CBiTY. Ta B peasibHOMYy 6y TTi iHpopMaris 3aBx/u
NOB’sI13aHa 3 IKUMOCh HOCiEM» [7, . 81, 84]. Takoi TOUKM 30py AOTPUMYIOTHCS
U IHIIi cydacHi JoC/aiJHUKY KPUMiHaJIbHOTO NpaBa, 30kpeMa M. B. AHuyKoBa,
0. II. TopniuHIoK, O. C. Camoiiyiosa [8, c. 583; 9, c. 233; 10, c. 187].

OTxe, i3 BU3HA4YeHb NpeAMeTa 3JI0YMHY, AKi ICHYIOTb B Hayli KpUMi-
HaJIbHOTO NpaBa, MOXKHA BUAIJIMTH HACTYIHI 03HAKU NpeaMeTa 3JI0YHUHY:
ro-nepuie, NpeAMeT 3JI0YMHY - Lie pedi MaTrepiaJbHOTO CBITYy; HO-Apyre,
NpeAMeT 3JI0YMHY € MaTepiaJbHUM NPUBOJOM iCHYBaHHA NMEBHUX CYCIiJb-
HUX BiJHOCHH; NO-TPETE, NMpeAMeT 3JI0YMHY 3a3HAE MEBHOTO 3JIOYMHHOIO
BIVIMBY, I0-4eTBePTe, NpeAMeT 3JI04MHY NPSAMO 3a3HAa4€HUH B 3aKOHI Npo
KpUMiHaJIbHY BiJiNOBiasbHICTE a60 6e3rnocepeHbO BUIIMBAE 3 TEKCTY 3a-
KOHy. 3’siCyeEMO, Y4 NMpUTAMaHHI BUIleHABeJEeHI 03HAKH TAaKOMY INpeJMeETy
3JI0YUHY, K iHOopMaIlis.

fAxo posriAAaTH nepuly O3HAKy NpeAMeTa 3JI0YMHY, TO MOXKHaA CKa-
3aTH, 1[0 BUM3HAaHHA iHpopManii piyyi0 MaTepiajJbHOrO CBITY € JAMCKYCiH-
HUM, TOMY 10 iHdopMaljis He € piuylo, 1[0 iCHyE caMOCTiIHO, BOHA 3aBX/H
NOB’siI3aHa 3 SKUMOCh MaTepiasbHUM HocieM. CycmisbHi BigHOCHHH, fAKi
BUHHUKAIOTh B iHQopMaLiiiHill cdepi, OXOPOHSIOTHCA 3aKOHOM PO KpUMi-
HaJIbHY BiiNOBiAa/IbHICTE ¥ 3B’13Ky 3 THUM, 1[0 CYy6'EKT, BIJINBAIOYX CaMe Ha
inpopmauniro, 3aBAja€ MIKOAY 06'EKTY, TOMY B TaKUX 3JI0UMHAX MaTepialbHUH
Hoci# iHpopMaril He Moxe 6yTH npenMeToM 3y104uHy [10, c. 186]. Y 3u0-
YUHaX, Zie iHpopMarlisi 3a3Ha€ 3JI0UYMHHOTO BIIUBY, MOBa ize npo ii sKicHy
XapaKTEPHUCTHKY, a BxKe MOTIM - 1po ii 30BHIHIO GOpMY, 1[0 BUPAKAETHCS
B MarepiasbHOMY Hocil. fKIo >k MaTepiaJbHUN HOCIH iHpopMariil € maTe-
pia/IbHUM NPUBOJLOM iCHYBAHHA IHIIMX CYCHIJIbHUX BIJHOCUH, HaAIlpUKJIAJ,
CYCHiJIbHUX BiZJHOCUH BJIACHOCTI, TO B TaKOMY pa3i 1ii 3JI04MHHU NOTPEOYIOTh
JojatkoBoi kBasidikanii 3a BignosigHot crarTero OcobsmBoi yactTuHu KK
Ykpainu.

Posriaparoyn Apyry o3Haky npeaMmeTa 3JI0YMHY, MOKHA 3a3HA4YMTH,
mo iHdopmaris xapaKTepuU3yeTbCS CBOIM 3MicTOM, 06'€MOM, KiJIbKICTIO,
NpaBAMBICTIO, BipOTiAHICTIO, IOBHOTOI, TOYHICTIO, HaAikHicTiO. CaMe i
03HAaKM BHU3HAYAIOThb NEBHY LiHHICTb iHdopMalil A/ OKpeMHuX Cy0'eKTiB
inpopmaniiiuux BigHOCKH. 3rigHo 3i cT. 39 3akoHy Ykpainu «IIpo iHpopma-
uito» iHpopmMariss Moxe 6YyTH 06'€KTOM TOBApHMX BiIHOCHH, TOMY ii MOKHA
BU3HATH MaTepiaJlbHUM NMPUBOJOM icCHYBaHHS iHPOpPMALiHHUX CYCHiIBHUX
BifHOCHH [11].
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Indopmarnis BiznoBizae i TpeTil o3Hali npeaMeTa 3JI0YMHY, TOMY 10
Ha iHdopMalilo, K i Ha iHIII MpeJMeTH 3/I09MHY, CHPSIMOBAHO 3JIOUMHHUU
BIJIUB, TAKUU SIK He3aKOHHe MopylieHHd I KoH}igeHiHHOCTI, 36MpaHHS,
30epira”Hs, nepeaayda, po3roJioleHHs], BAKOPUCTAHHSA Tom[o. TaKoX mpej-
MEeTOM 3JIOUMHIB, AKi mocsraloTek Ha iHpopMalilHi BiZHOCHHH, MOXe OYyTH
BU3HAHA He Oy/b-Ka iHpopMallis, a sniIe Ta, IKa NPsSMO BKa3aHa B 3aKO-
Hi Mpo KpUMiHaJbHY BiANOBiJa/sbHICTh, 110 BiJINOBiAA€ YeTBEPTIH O3HALi
npeaMeTa 3JI04HHY.

TakyM 4YMHOM, Ha Hauly AYMKY, MOXHa NOTOAUTHUCSA 3 TOYKOKW 30py
TUX HAYKOBIiB, IKi CTBEP/KYIOTb, 1110 MPeJMeTOM 3JI0YMHY CJ1iJ, BBOXKAaTH
He TiJIbKY pedi MaTepiaJibHOTO CBIiTY, a i MeBHi 06’'€KTUBHO iCHYIOUi ABUILA,
30KpeMa i iHpopmMariito. bisbiie Toro, BBaXXKaEMO MPaBUJIbHUM BU3HABATH
KoHQizeHLiHY iHpopMaIilo 0cO6HUCTOro0 XapakTepy, 10 BXe IepejiaHa YU
JIVIIIE NepeJlaeThCs 3ac06aMu 3B’ 13Ky a60 yepe3 KOMIT'I0Tep, He JIUIIIE Tpe/-
METOM CyCIiJIbHUX BiZJHOCUH (CTPYKTYPHHUM €JIEMEHTOM O0'EKTA 3JI0YMHY),
a ¥ mpeAMeTOM 3JIOYHHY SIK CAMOCTIHHY 060B’sI3KOBY 03HAKy IepeabadeHo-
ro cT. 163 KK Ykpainu cksa/ly 3J104MHY, OCKiJIbKH caMe 3 L€l iHpopMaIli€to
MOB’s1I3aHO BYMHEHHSI IPOTUIIPABHUX JisHb, 1110 3a3HA4YEH] ¥ CTATTI.

3a3HaveHa iHpopManis TakoXK BUCTYNA€E 3MiCTOM a60 06’EKTOM caMo-
ro NpaBa Ha TAEMHUIIO JIUCTYBaHHS, TeJePOHHUX PO3MOB, TeserpadHoi Ta
iHIIOT KOpecnoH/eHL i, IpoTe y AaHUH Yac B yKPaiHCbKOMY 3aKOHO/JaBCTBI
BiZICYTHE fIK 3araJIbHOIpPaBOBE MOHATTA TAEMHMUI], TaK | MOHATTA TAEMHU-
I[i KopecnoHAeHIIil 30kpeMa. [IpukIazoM Moxke 6yTH 3akoH YkpaiHnu «IIpo
inpopmaniro». Tak, 3rigHo 3i cT. 30 boro 3aKoHY iHpopMallis 3 00MeKEHUM
JIOCTYIIOM 3a CBOIM IIPAaBOBUM PEXUMOM IOJIISETbCS HA TAaEMHY i KOH}I-
neHuiHy. [laHui 3akoH BU3HA4YaE, M0 € KOHOigeHIIHHOW iHOpMaIi€to,
a TaKOX fIKa iHopMaIlis HaJleXUThb [0 TaEMHOI (cT. 30), mpoTe 3arajbHO-
MpaBOBE MOHATTS TAEMHUL B HboMY BijicyTHE [11]. Tax ¥ iH1wi mpaBoBi akTH
Ykpainy, 30KpeMa i 3aKOH NP0 KpUMiHaJIbHY BiZiNOBiAa/IbHICTb, BUKOPUC-
TOBYI0YM TEPMIiH «TAaEMHHUII», He PO3KpHUBaIOTh Horo 3Micty. Kpim Toro,
B iCHY104ili HAayKOBO-IIpaBOBIiH JiTepaTypi Npy BU3HAa4€HHI OKpEeMUX BU/IB
TAEMHHULb € Pi3HI CHipHI, @ YacoM cyliepeduBi TOYKHU 30py.

Tak, Ha gymKy JI. O. KpacaBuuKoBOi, i TAEMHUIIEI0 HEOOXiAHO po3y-
MiTH «1eBHY iHopMauiro npo aii (cTaH Ta iHII 06cTaBUHM) NEBHOI 0cO6U
(rpomMajsaHWHA, opraHisanii, fep»aBH), 10 He MiJJIATaE PO3TOJIOIIEHHIO»
[12, c. 119]. Y HaBesieHOMY BH3HAY€HHI aBTOpP HAaBOAUTb HU3KY O3HAK, 1110
XapaKTepHU3yITh TaEMHHUIO. [lo-iepie, TaEMHUIS — Lie HacaMmIepes iHpop-
Mauis; no-apyre, iHdopmauisa npo fii oco6u; mo-TpeTe, 1 iHpopmMarisa He
[iJIAra€e po3roJioleHHIO.

I. B. CM0o/1IbKOBa, y CBOIO Yepry, IPONOHYE HACTyIIHe MOHATTS TAEMHUIL:
«... 31 3MiCTOBHOI CTOPOHHU TAEMHMUIISI MOXKe 6yTH BU3HAYEHA SIK 0COGJIUBUM
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YHHOM OXOPOHIOBAaHHMH 3aKOHOM GJIOK CeKpeTHOi abo KoHimeHLiHHOI iH-
dopwmauii (BifoMocTeit) BifoMoi a6o f0BipeHOI By3bKOMY KOJTy Cy6'€KTIB ye-
pe3 BUKOHAHHS CIY»K60BUX, TpodeciiiHuX Ta iHINX 060B’13KiB 260 OKpeMUX
JOPY4YEeHb, PO3TOJIOLIeHHS AKUX MOXe TATTA IPUAUYHY BiZNOBIJa/IbHICTE»
[13,c. 36].

Ha gyMmKy e ogHoro pociicekoro HaykoBls B. A. Ma3sypoBa, Take Bu-
3HA4Y€eHHs HANO6ibLI MOBHO PO3KPUBAE 3MiCT IPABOBOr0 MOHATTS TAEMHHU-
ui. JlociifHUK BBaXae, 10 Lie MOHATTA BUMara€ JONOBHEHHSA. Y HbOMY He
KOHKPETH30BaHUH «OJI0K ceKpeTHOI abo koHigeHniliHOI iHopMarii», He
BU3HA4Y€HO, B YOMY IOJISITAE CYCHi/IbHA He6E3MeYHiCTh PO3ToJIOMIEHHS i€l
inpopmamii. | HapemTi, He 3a3Ha4YeHO, 10 WPUANYHA BiMOBiAANbHICTL Ha-
CTa€ He TIJIbKY 3a PO3TOJIOLIeHHA TAaEMHHUIL, ajle ¥ 3a caMme II MopylIeHHsA
[14, c. 11]. Tomy B. A. Ma3ypoB NpONOHYE HACTYNHE PO3YMiHHS TAaEMHHUILL:
«TAEMHUIA — Ile KOHOQIAeHIiMHI Ta cCeKpeTHi BijoMOCTi, 1[0 0XOPOHSAIOTHCSA
3aKoHOM, y cdepi mMpUBATHOIrO KUTTS TPOMaJsH, MiJMPUEMHULBKIN, bi-
HAHCOBIH, MOJIITUYHIN, eKOHOMIiYHIH, BiHCbKOBIH Ta iHIMUX cdepax, Bigomi
abo moBipeHi meBHOMY KoOJIy 0Ci6 yepes ix mpodeciiiHi, ciyx060Bi a6o iHIIi
000B’13KH, HE3aKOHHE OTPUMaHHS, BUKOPUCTAHHS, PO3roJIOUIEHHS IKHUX 3a-
MO F0€ KOy a60 CTBOPIOE 3arpo3y 3aloAisTHHS KO MpaBaM i 3aKOHHUM
iHTepecaM rpoMa/isiH, CyCHiJIbCTBA, epKaBH i TATHe 3a COO0I0 Bi/[OBia/b-
HiCTb BUHHUX 0Ci6 BiIMIOBi/THO /10 YUHHOTO 3aKOHOAABCTBa» [14, c. 27].

H. B. YcTuMeHKO K NpeACTaBHUK YKPAIHCHKOI IOPUJUYHOI HAyKU TAEM-
HUILeI0 BBa)XKA€ «IMEeBHI BiZlOMOCTI, po3rosiomieHHs (mepefayda, BUTIK) AKUX
MOXKe CHPUYMHHUTHU LIKOAY iHTepecaM ii Bosogapsi» [15, c. 72]. Kpim Toro,
HaroJIOUIYETbCS TOW QakKT, 10 MOHATTS «TAEMHHULS» MOXKe OXOIIIOBATU
pi3HOMaHITHI acleKTH XKUTTSA JIOAUHU. [IpoTe 06’'€fHYI0UUM /1/1s1 HUX € Te€,
10 ¥ KOXKHOMY KOHKPETHOMY BHIIaJIKy MOBa Hje mpo iHpopmarito KoHOi-
JEHIIMHOT0 XapaKTepy, A0CTYI A0 KOl MOXJ/JIWBUH 3a 3rofi010 il BJaCHUKA
(BoJsiomapsi) abo > BiIMOBiZIHO 10 pO3MOpsiKeHb 3aKOHY, ajle B YiTKO BU3Ha-
YeHUX BUNAJIKaX.

Y pi3HUX rany3six YKpaiHCbKOI0 3aKOHOAABCTBA BU/AIIAITHCA Ti abo
IHILI 03HAKWY, 1110 XapaKTepU3yThb OKpeMi BUA M TAEMHUIb. Buxoaa4u 3 aHa-
JIi3y Ta y3arajJlbHeHHA LJUX HOPM, a TaKOX aHaJli3y BUIeHaBe/JeHUX NOHATh
TAEMHMIL] B pOCIMCBbKIH Ta BITYN3HAHIN HAyKOBiH JliTepaTypi, cIpo6yeMo BU-
OIJIMTH OCHOBHI O3HAKU TAEMHMUII|.

[lo-mepuie, TaeEMHULA - 1ie, Hacammepes, Bizomocti (iHpopmanis), aki
MOXXyTb 6yTH Bifjo6pakeHi B MaTepiasizoBaHil (pi3Hi JOKYMEHTH, CXEMH,
KapTH, JIMCTH, CAMBOJIM i T. A.) i HeMaTepianizoBaHil ¢opmi (06pa3u, ycHa
inpopmanis Ta in.).

[To-gpyre, ui BizoMocTi noBuHHI 6yTH BifjoMi a6o JoBipeHi By3bKOMY
KoJty ocib. [lizcTaBoro miei 06i3HaHOCTI MOXKe Oy TH mpodeciliHa abo CIyKO60-
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Ba JiSVIBHICTD, CiMeHHO-IITIOOHI BiIHOCUHY, 3/1iiICHEHHSI TIEBHOTO JIOPYYeH-
Hs Ta IHWI MigCcTaBHU.

[To-TpeTe, BiTbHUN JOCTyn A0 IUX BijoMocTel (iHdopmariii) oomexe-
HUU pO3MNOPs/PKEHHSIMHY 3aKOHOAaBCcTBa. CaMe TOMY 1ii BiJlOMOCTi He miJJisi-
ralTb BIIBHOMY 06iry Ta po3roJIoneHH0, TO6TO € KOHiJeHI[IHHUMH.

[lo-yeTBepTe, posrosomeHHs BigomocTel (iHpopmarii), mo cTaHOB-
JIATh TAEMHMIIO, 1KA OXOPOHAETHCA 3aKOHOM, MOXe CIPUYMHUTH HaCTaHHA
HeraTUBHUX HACJiJKiB (MaTepiasbHOI 260 MOPaJIbHOI MIKOAM ii BJIACHUKY,
BOJIOJIAPI0, KOPUCTYBavy abo iHIIi#i 0co6i). KpiM Toro, Ha oco6ax, AKUM JI0Bi-
peHa faHa iHdopMalliis, 1o He HiJIsrae po3roJiolIeHHIO, JIEXXUTb IPAaBOBUU
060B’s130K ii 36epiraTu.

[To-’siTe, 32 PO3TOJIONIEHHS ITUX BifloMOCTed abo 3a caM GaKT Mopy-
IIeHHSI HeJJOTOPKAHHOCTI TAaKUX BifloMocTel (BHAC/IIZJOK HECAHKI[iIOHOBa-
HOTO JIOCTYITy [0 OCTaHHIX) 3aKOHOZIABCTBOM BCTAHOBJIIOETHCS IOPU/IMYHA
BiZiNOBia/IbHICTD, 30KpeMa ¥ KpUMiHa/bHa.

BpaxoByrouu BUllleHaBeleHi 03HaKH, TAEMHULII0 MOXHA BU3HAYUTH K
inpopmauiro kKoH}iseHIiHHOrO XapaKTepy, AOBipeHy BY3bKOMY KOJIy OCi0,
MOpYIIEeHHsI a60 PO3roJIolIeHHs K01 MOXe CIIPUYUHUTHU IIKOJy iHTepecaM
ii BilacHuKa (BoJsioZapsi), BHACIIOK 4OT0 JJOCTYI JI0 Hel oOMexeHHH abo 3a-
OOpOHEHUH BiATIOBIIHO /10 TOJIO’KEHb 3aKOHOAABCTBA YKpaiHy, i 32 HeCaHK-
I[ioHOBaHe MOpPylIeHHsI KOHQiIeHI[IHHOCTI KOl BCTaHOBJIEHa KPUMiHAJbHA
BiZTIOBIIa/IbHICTB.

Po3riisHyBIIM OCHOBHI O3HAaKM TAaEMHHUIL AK 3araJbHONPaBOBOrO IO-
HATTS, CIPOOGYEMO BU/IIJINTH OCHOBHI XapaKTEPHUCTUKU TAEMHHUI[i KOPECIIOH-
JeHLil Ta 3allpONIOHYBaTH PO3YMIHHA TAaKOTO BUJY TAEMHHUII AK IIpejMeTa
3JI0YMHY, TepeabadeHoro cT. 163 KK Ykpainu.

Ilo-nepme, BigomocTi (iHpopmanisi), 10 CTAHOBIATH TAEMHHUIIO KO-
pecrnoH/eHIIi]l, TOBUHHI MaTH 0COBGUCTHUH XapaKTep, TOOTO MiCTUTH 0COOHC-
Ty TAEMHULIO JIIDJUHMY, OCKIJIbKM [laHa TAEMHHUIA € CKJIaJ[0BOK YACTHHOMO
MPUBATHOTO KUTTH OY/1b-s1KOI 0CO6H. 3 11i€10 MO3ULi€I0 MOTOPKYETHCS i 6i1b-
uricTb HaykKoBLiB [16, ¢. 296; 17, c. 423; 18, ¢. 520; 19, c. 139].

[lif, mpUBaTHUM KUTTSAM HE06XiJJHO PO3YyMiTH chepy KUTTEAISIIbHOC-
Ti oKpeMoi 0co6H, IKa BKJIIOYAE B cebe 3B'I3KU 0COOH 3 iHIUMHU JIIOJbMH,
ii mpuBaTHI crpaBy, ciMeliHi CTOCYHKH TOLI[0, TOGTO BCe, 1[0 MOB’si3aHe 3 ii
Croco60oM XUTTH i He Mae nmy6.1iuHoro xapakrepy. Opnak C. f. J/luxoBa caym-
HO 3ayBaXKYE, L0 X04a OKpPeMi aBTOPHU | BBXKAKOTh TAEMHUIIO CHIJIKYBaHHA
yepes 3acobu 3B’A3Ky OJIHI€I0 3 OCHOBHHUX rapaHTil paBa Ha HEJ0TOPKaH-
HiCTh MPUBATHOTIO KUTTS, ajle He MOXKHA 0OMeKyBaTH MPaBO HA TAEMHHUIIIO
KOpPEeCHOH/IeHIIil Ti/IbKY NMPUBATHOIO Ta CiMEHHOI TaeMHHUIEI0 [16, c. 295].
Kpim Toro, /11 momMpeHHs peXXUMY TaEMHHUI[i 30BCiM He 060B’I3KOBO, 11106
JlaHA KOpecCIHoHJeHIlis MicTuaa iHdopMaIllio nmpo o6CTaBUHHA OCOGHUCTOrO
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KUTTA Pisudnoi ocobu. 3 nporo npusony l. JI. [leTpyxiH 3a3Hauas, 10 He
OyAb-SIKa 0COOHMCTA TAEMHHUIS € TAEMHHUIEI0 MPUBATHOTO XUTTA. OCcOOUCTI
TA€EMHMIL, ajle He TAEMHHUI|I IPUBATHOTO KUTTS, HEPIJKO MICTATHCA B IO-
mToBo-TeserpadHiil KopecnoHAeHnii (Mpo MpuUBaTHE XKUTTS B HiIM Moxe
B3araui He irtucs) [20, c. 16].

Y 3arasbHOMY ceHci iHopMaIli€to, 10 MiCTUTh OCOOUCTY TAEMHUIIIO
JIAVHY, CJIiJ] BBaXKaTH iHPopMaIliro 6y/b-sKOro 3MiCTy, TOJIOBHE, 106 azpe-
cat abo pKepedio miel iHpopmarii He 6axkasIy LOBIpPSTH il CTOPOHHIM 0co6aM.
30KpeMa, mif BiJoMOCTAMY, IKi MOTEPHIJIUK YK Horo 6JIM3bKi poaudi 6axa-
I0Th 30€perTy B TAEMHUIL, CJIi/1 po3yMiTH TaKi AidCHI YK BUTrajaHi faHi npo
HUX, ixHi Ail Ta Aii, BUMHEH] 0/J0 HUX, PO3TOJIONIEHHS SKUX i3 OYAb-IKUX
MipKyBaHb € /11 HUX HebakaHuM. /[0 TaKUX BiJoMOCTeMN, 30KpeMa, MOXKYThb
HaJlexKaTu JAHI PO IHTUMHI CTOPOHM XKUTTS, 3aXBOPIOBAHHA, aMOpaJ/IbHI
BUMHKH, 3JIOYHHHY Ais/bHICTh Tomo. OTXKe, 3MicT Takoi iHpopmanii Mmoxe
OyTH pi3HUM, Y TOMY YHUCI U CTAHOBUTHU OYAb-sIKHUN IHIIMH BUJ TAaEMHMUIL,
1[0 OXOPOHAETHCA 3aKOHOJABCTBOM, HAallPUKJIAJ, JIIKApCbKOI TaEMHMUL, Ta-
€MHHUIII YCHHOBJIEHHS], KOMePI[iHHOI a60 GaHKiBCbKOI TAaEMHHUIi, /lep>KaBHOI
TAEMHUII] TOIIO. 3 I[Or0 MPUBOAY HEOOXiTHO 3a3HAYMTH, L0 KJIIEHT JIOBipsi€E
nowti abo Teserpady He caM 3MiCT KopecrnoHZeHLil i TesepOHHUX PO3-
MOB, a JIMIIEe NepecusKy KopecnoHfeHLii (6e3 o3HaloMJIEHHS 3 Helw) abo
TexHiyHe 3a6e3nedyeHHs TeseOHHUX po3MOB (6€e3 X MPOCIyXOBYBaHHS).

ToMy, Ha Haly AYMKY, TAEMHUIEI KOPECIOHJEHLil TaKoXX MOBUHHA
BBaXKaTHUCS | KOHQieHI[ilTHA iHpopMaIif, [0 MiCTUTHCSA B KOPECTIOH/EHII]l,
sIKa 3[IHCHIOETHCSI MiXK JIIOJIbMU SIK MPUBATHUMHU 0COOAMH, 3 OJHOTO GOKY, i
IOPUANYHUMHU 0c06aMU abo Jep>KaBHUMH OpraHaMHu - 3 iHmoro. HezakoHnHe
03HAHOMJIEHHS] 3 TAaKOI KOPEeCIOHJEeHIE€, 3 TeJileGOHHUMH PO3MOBaMH,
TesierpaHUMH Ta iHIIMMHU TOBiIOMJIEHHIMH HEOOXiJHO pPO3IVIAAATH 5K
3aKiHYeHU# 3J104MH, nepeabadenuit cT. 163 KK Ykpainu. Ix ke mopasb-
1IIe Po3TOJIONIEeHHSI abo iHIII He3aKOHHI [Iii, 3a HasABHOCTI AJIsI TOr0 iHIIMX
HeOOXiTHUX Mi/ICTaB, MOXYTh PO3TJISAAATHCS, HANPHUKJIAJ, sIK He3aKOHHE
posroJionieHHs Jikapcbkoi TaeMuuLi (cT. 145 KK), po3rosiomieHHs TaEMHUIT
ycuHoBseHHS (yaodepinus) (cT. 168 KK), He3akoHHe 36MpaHHS 3 METOI BU-
KOPHUCTAaHHS a60 BUKOPHUCTAHHS BiJ[OMOCTEH, [0 CTAaHOBJISATH KOMEPIiHHY
a6o 6aHKiBcbKy TaeMHuIO (cT. 231 KK), po3rosiomienHs1 koMepuniiiHoi a6o
6ankiBcbkol TaeMuuIi (cT. 232 KK), He3akoHHe BUKOPUCTaHHS iHCanzep-
cpkoi iHpopmanii (ct. 232-1 KK), posrosioumieHHs1 Jiep»aBHOI TaeMHMUI
(ct. 328 KK), nepenava a6o 36upaHHs BijoMOCTEH, 1[0 CTAaHOBJIATH KOHQI-
IeHliiHy iHpopMmarito, sika € BiacHicTio AepkaBu (cT. 330 KK), posroJio-
LIeHHd BiZjoMocTel BificbkoBoro xapakTepy (cT. 422 KK) Too.

Ilo-apyre, iHpopMallid, 1110 € 06’€KTOM TAEMHHUILi ILCTYBaHHS, TesepOH-
HUX PO3MOB, TeJsierpadHOl Y iHIIOI KOpecoHAeHIil MaE KOHigeHIiHHUT
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XapakTep, TO6TO MiCTUTh BiIOMOCTI, IKi MOXKYTb OYTH pO3TO0JIOIIEH] TiIbKH
3 Z103BOJIy TPOMA/ITHUHA — BJIACHUKA 4K BoJsiogaps niel inpopmarnii. Takoi
TOYKH 30py TAKOX JOTPUMYIOTbCA ¥ iHIi HaykoBni [15, c. 149; 16, c. 296;
18,¢.521; 19, c. 139].

[lizcraBoro koHOifeHLiMiHOTO XapakTepy iHpopMauii, 1o MiCTUTBHCA B
KOpEeCNOH/IeH1lil, € KOHCTUTYIiiHe NMPaBO Ha HEAOTOPKAHHICTb TAEMHHUI
JINCTYBaHHA, TesepOHHUX PO3MOB, TeserpadHoi Ta iHIIOI KOpecrnoH/EeH-
i, 3aCHOBaHe Ha 3araJlbHOBU3HAaHUX NPUHIMIAX | HOPMaxX MI>XHapOJAHOTO
npaBa. 36epexeHHs B TAEMHHUII 3a3HaveHol iHdopMalii cBiAYNTh Mpo HasAB-
HICTb y JIIOIMHY TIpaBa BiJIbHO 0OGMiHIOBATHCS KOPECTOH/IEHII€I0, HIXTO He
Ma€ NnpaBa po3KpHUBaTH, 03HAHOMJIOBATUCH, & TAKOX PO3TOJIOLIYBATH 3MICT
JIUCTIB, TeJierpaM, oCUJIOK, TeJepOHHUX PO3MOB Ta iHIITOT KOpeCIOHAeHIIil.
Joctyn no BkasaHoi iHdopMarii € o6MexxeHUM. CrIOYaTKY JieTaJIbHUH Jj0-
cTyn Ao AaHoi iHdpopmarii MaroTh TiJIBKK 0coby, sIKi 6e3mocepesHbO € CTO-
poHaMHu L€l KopecnoHAeH1il. OHaK 3a3HAaYUMO, L0 B OKPEMHUX BUIAJKAX
3roZiy 0co6H, sIKa BiANpaBUIa KOPECIOH/IeHIIiI0, Ta aJipecaTa /J1s1 BUKOpHC-
TaHHSA L€l KOPECOH/eHLIiI BUABJSETbCS HEOCTATHBLO. TaK, 3aKOHOAABELb
y 4. 2 cT. 306 UK YkpaiHu Bu3HaYae€, 110 KOJIM KOPECIOH/EHIisl CTOCYEThCSA
0COOUCTOTO KUTTA iHIIOI Pi3UYHOI 0CO6H, TO J1Jid Il BAKOPHUCTAHHS, 30KpeMa
LIJISIXOM oMy6J1iKyBaHHs, NOTpi6Ha Takox i ii 3roga. Hanpukiaz, kou y Te-
JiepoHHIN pO3MOBI, siKa 3aNKCyBaJIach HA MarHiTHUH HOCIH, 6y/IX BUCBIT/IEH]
06CTaBUHU OCOOUCTOTO XKHUTTS TPETHOI 0COGH, TO /151 ONPUIIOAHEHHS L[bOTO
3anucy notpibHa 060B’s13K0Ba 3ro/ja ycix Tpbox ocib [21, c. 194].

Ilo-TpeTe, mMpaBo Ha TAEMHUIIO KOPECIOHJeHLil Mae abCOIOTHUU
XapakTep, ToMy cyb'ekTamy, siki 3060B’s13aHi 36epiraTu TAEMHHULIO KOpeC-
MOH/IeH1ii, € HeBU3HA4YeHe KoJ10 ocib. [IpoTe crneniasbHUN 060B’I30K 1[0/0
30epe)keHHsI TAEMHHULi JINCTYBaHHS, TeJePOHHHUX PO3MOB, TeserpadpHoi uu
iH1I01 KOpecnoHAeHLil B JaHUH Yac MOKJaleHO Ha ONepaTopiB MOLITOBOTO
3B’fI3Ky Ta ollepaTopiB i mpoBak/iepiB TeseKOMyHiKaliii Bcix ¢popM BacHOC-
Ti, ikl y cBoiM npodecikiniil a6o cayx60Bil JiTBHOCTI CTUKAIOTHCA 3 MaTe-
piasibHUMHM HOCisIMM BKa3aHoi iH$opmauii.

Tak, npulinaTui BepxoBHoto Pasoro Ykpainu 18 siucronaga 2003 poky
3akoH Ykpainu «IIpo TesekomyHikalii» y 4. 1 c¢T. 34 3060B’s13aB onepaTopis
Ta MpoBal/iepiB TeseKOMyHiKaliid 3a6e3meyyBaTH «CXOPOHHICThb BijloMOC-
Tel 110/10 CI0KKMBava, OTPUMaHUX NPU YKJIaAEeHH]I JoroBOpy, HaZJaHUX TeJie-
KOMYHIiKal[iiHUX MOCJYT, Y TOMY YHUCJI OTPUMaHHA NMOCJYT, IX TPUBAJIOCTI,
3MICTy, MapLIpyTiB NepefaBaHHA Towo». Kpim Toro, y 4. 3 cT. 34 nporo 3a-
KOHY nepe/ibayeHo, 1110 «iHpopMariis mpo crnokuBaya Ta npo TeJeKOMYyHiKa-
LiiHI TOCAYTHY, AKi BiH OTpUMaB, MOKe HaZlaBaTUCh y BUNAJKax i B NOPAAKY,
BH3HAYeHHUX 3aKOHOM. B iHIIMX BUMajkax 3a3HadeHa iHpopmalliss Moxke 1mo-
MU PIOBATHCS JIMIIE 32 HASABHOCTI MUCbMOBOI 3r0/IM CIIOXKKBaday» [22].
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[HIMi 3akoH Ykpainu «[1po nomToBui 38's130K» BiJ 4 k0BTHs 2001 poky
y CT. 6 TakoX Iepebavae, 0 «TAEMHULSA MOIITOBUX BiZjIpaB/eHb, Y TOMY
YUCJI JTMCTYBAHHSA Ta IHIIOI NMCBMOBOI KOpPeCIOH/eHLi], eJIeKTPOHHUX I10-
BiJIOMJIEHD, 1I]0 IEPECUJIAIOTHCS (EPEjaloThCsl) 3ac06aMU 3B’ 13Ky, FapaHTY-
eTbca KoHCTUTYLiEO Ta 3aKOHOJABCTBOM YkpaiHu. OnepaTopy BXKUBAKOTh
opraHisaIliiHO-TeXHIYHUX 3aX0/iB I[0A0 3axXUCTy iHpopmanii 3rigHo i3 3a-
KOHOJaBCTBOM YKpaiHu. BuiMKa Ta omisi nMcbMOBOI KOpeCOHeH1ii, BK/a-
JleHb B {HIIMX MOIUTOBUX BiZiIpaB/IeHHAX, O/lepP>KaHHA Oy/b-IKUX J0BiZIOK
11010 HUX 3a60pOHEHO, KPiM BUIA/IKiB, BU3HAYEHUX 3aKOHOM» [23].

Ilo-yeTBepTe, HECAHKILIOHOBAHMWU JOCTYN [0 TAEMHULI KOPECIOH/IeH-
il cipUYrHs€ HEraTUBHI HACJAiKHU /s 0Cib, AKi 6epyTh ydacTpb B Hill (K
BiZINpaBHUKIB, Tak i ofiepyBauiB iHpopManii). Taki HacAi KU MOXKYTb MaTH,
HaNpUKJaJ, HeMaTepiaJIbHUM XapaKTep Ta NPOABJATUCA y HeraTUBHUX
3MiHax B 06'€KTi oCcsiraHHs, 1110 MOEAHAH] 3 TOPYIIEHHAM THX a60 iHIINX iH-
TepeciB YYaCHUKIB CYCIIJIBHUX BiJHOCUH, AKI OXOPOHSAIOTHCA KPUMIHAJIbHUM
3aKOHOM. Y Oy/ib-SIKOMY pasi B pe3y/IbTaTi NOpylLIeHHS TAEMHHUII KOPeCNoH-
JeHIii MoPyIIYETbCS CTaH 3aXUIEeHOCTi, 6e3MeKU CYyCHiJIbHUX BiTHOCHH, 1110
OXOPOHAITbCA 3aKOHOM IIPO KPUMiHa/IbHY BiZlIOBIJAa/IbHICTD, NOPYILYIOTh-
cs1 6e3nevyHi yMoOBH ix QyHKIioHYBaHHA. [IpoTe yepe3 0co6UCTUIH XapaKTep
NpaBa Ha TAEMHUIIO KOPECIOHAEHIIl JOMYCTUMO, 0 3a 3T0/[0I0 0Ci0, sAKi
0epyTb ydacTb y KOpecHnoHJeHIlii, KOHQieHI[IHHICTh TAaKUX BiJjloMOCTeN
MOKe OyTH JieraJibHO MOPYIIeHa — B IIbOMY BHUIIQJIKy caM (GaKT MOpPYyIIeHHs
TAEMHMUIL KOPECIOHAEHLIl He MOXXe MaTH I0OPUAUYHOr0 3HaYeHHS.

Ilo-n’sATe, iHQOpMAIlis, 110 CTAHOBUTH TAEMHUIIIO KOPECTOH/EHIlil, 1o~
BUHHA MICTUTHCS B JIMCTYBaHHI, TesepOHHUX PO3MOBaX, TeserpadpHux abo
iHIIMX MOBiJOMJIEHHSAX 0OCi0. [HaKIIe KaXKy4H, 060B’sI3KOBOI0 03HAKOIO TaKOi
inpopmauii € croci6 ii nepesavi - BoHa Bxke GyJsia epesaHa Yu JIMIIE nepe-
JIAETHCA OyIb-IKUMH 3aC06aMU 3B’s13KY (IIOLITO0, TesiePpOoHOM, Tesierpadom,
3a /I0NIOMOTO0I0 KOMIT'I0TEPaA TOIL[0).

Tak, nig MMCTYBaHHAM CJ1iJ, pO3YyMITH NIPUBATHY KOpPeCNOH/EHILi0, AKa
nepeaa€EThCs MOMITOBUM 3B’sI3KOM (JIMCTH 3BUYAlHI, 3aKa3Hi, iHHI, MO TOBI
nepekasH, TeJierpaMy, iHII MUCbMOBI BiAIpaB/ieHHs], 6aHAePoJIi TOII0) abo
eJIEKTPOHHOIO TOLITOI0 4yepe3 KoMmm'torep. [lif TesedoHHUMU po3MOBaMH
PO3yMilOTh PO3MOBH Mi>K 0C06aMH, SIKi BiIOYBaIOTHCs 3a IOMOMOTOI0 Gy/b-
SIKOTO TeJsieGOHHOTO 3B’sI3KY, 10 3/iHCHIOETHCS 3aC00aMM MPOBIAHUX UM
eJIEKTPOMarHiTHUX cucTeM ToIlo. TesierpadHa KOpecloHIeHIis - e MOBi/[0-
MJIEHHS], 110 TIepefaThbes TesaerpadoM. [HIa KopecnoHAeH s — e MoBizgo-
MJIEHHA IPOMaJisiH, AKi lepesarTbCs 3a JOMOMOTO0 IHIINUX, KPiM OIIMCaHUX
BHUILE, 3aC006iB 3B’A3KYy a60 4yepe3 KoM 1oTep. Hanpukiaz, e MoxyTb 6yTH
HOBiZOMJIEHHS, 3p06JIeH] 1o Tesedakcy, NEHPKUHIOBUM 3B’SI3KOM, iHITUMU
TeJleKOMyHiKanisamu Tomo [17, c. 423; 19, c. 139].
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3a3HayuMo, 10 Ha JJAHUM MOMEHT He MOXKJIMBO lepei6adyuTH BCi icHy10-
4i cnocobu nepezadi iHpopmariii, AKa CTAaHOBUTb TAEMHHUI[I0 KOPECIIOH/|EH-
1ii, 10 TOTO K, Yy IbOMY HEMa€E HeOOXiJHOCTI, OCKIJIbKH Cy4aCHUH PO3BUTOK
HAYKHU i TEXHIKU CIIPUSIE LUBUAKOMY 3pOCTAHHIO Ta PO3MOBCIO/I)KEHHIO HOBIT-
HiX TexHoJsorii nepegayvi inHpopmarnii Ha Bifgcrani. ToMy y paMkax Haloro
JIOCJTi/PKEHHSI MU 0OMEXHUJIMCS KOPOTKMM aHasli30M Jinile HahG6iibll po3no-
BCIO/PKEHUX CIIOCO6iB nepe/jayi 3a3HaveHoi iHpopmalii, iki 6e3mocepeHbO
3a3HaudeHi y 4. 1 cT. 163 KK Ykpainu.

I HapemTi, 32 He3aKOHHE NOPYIIEHHSI TAEMHUIi JIUCTYBaHHS, TeJse-
$OHHUX PO3MOB, TesierpadHOI UM iHIIOI KOpeCMOoHAeH i, 110 nepearThCa
3aco6aMu 3B’s13Ky a60 Yyepe3 KOMIT'I0Tep, epeabadyeHa KpUMiHalIbHa Bifmo-
BisanbHicTh (cT. 163 KK Ykpainn).

[IpoaHasizyBaBlIM BUIlEHABEAEHI O3HAKK Ta I'PYHTYHOYUCh Ha 3arajib-
HOINPAaBOBOMY MOHSITTI TAaEMHHUII], 1[0 OYJI0 HaBeJEeHO BHIIE, ITPOIOHYEMO
HaCTyIIHe PO3YMiHHA TaEMHULI KOPeCIOHEeHLil AK IpeaMeTa 3JI04MHY, Iie-
penbadenoro ct. 163 KK Ykpainu.

TaemMHUIs1 KOpecnoHAeHLii - e KoH}igeHNiliHa iHpopmanis oco-
6HCTOr0 XapaKTepy, 1110 BXKe nepejaHa YM JIMLIe NepejaeTbcs 3aco6aMu
3B’A3Ky a60 Yepe3 KOMN'I0TepP, He3aKOHHE 03HallOMJ/IEHHS 3 IKOI0 MOXKe
3aBJaTH LIKOAY iHTepecaM ii BjacHUKa (BosioAaps), BHACTAIZOK 4Oro
AOCTYN A0 Hei o6Me)KeHHMH BiJNOBiAHO A0 MOJIOKEHb 3aKOHOAABCTBA
YkpaiHy, i 3a HecaHKI[iOHOBaHe MOpyIIeHHs KOHQigeHNiiHOCTI AKOI
BCTAaHOBJIEHA KPUMiHAJ/IbHA BiNOBiAa/IbHICTb.

3BUYAlHO K, TaKe BU3HAYE€HHS TAEMHUIi KOPECIIOH/IEHIIiI K TpegMeTa
3JI0YMHY, lepen6adeHoro ct. 163 KK Ykpainu, a Takok 3arajibHe BU3HAY€eH-
HsS TAaEMHHUIII He MPETEeHAYIOTh Ha abCoJIIOTHI Ta 6e33amepevHi. OfHaK, Ha
Hally JYMKY, BOHU HaHOGi/Ib1I MOBHO BiZJ06paXKaloTh BCi XapaKTepHi 03HAKH
TAEMHMULI B3araJi Ta TAEMHUI|I KOPEeCNOH/JEHILIil 30KpeMa, Ha JJaHOMYy eTalli
PO3BUTKY YKPAIHCbKOI'0 3aKOHO/,aBCTBA.

BBaxkaeMo 3a HeoOXilHe 1e pa3 3BepHYTH yBary Ha Te, WIO
0060B’I3KOBUMHM O3HAaKaMH 3a3HauyeHoi iHdopMalii K npeaMeTa 3J0YHHY
€, o-Tepllle, il XapaKTep — BOHA IOBMHHA CTAHOBUTH TAEMHHUIIIO TPOMa/si-
HHWHA, TOOGTO MA€ETbCS Ha yBasi ocobHcTa TaEMHHUIS, OCKibKH cT. 163 KK
Ykpainu nepexabadae BiJOBiZaJbHICTh He 3a OYAb-IKe HE3aKOHHE BUKO-
PUCTaHHS KOPECIOH/EHIII, a JIUIIe 32 TaKe, 1[0 OB’ sI3aHe 3 MOPYIIEeHHAM i1
taemHu. [lo-zapyre, cnoci6 nepesayi Takoi indpopmariii - BoHa nepejjaHa 41
JIVIIIe TTepeJla€ThCsl 3ac06aMu 3B's13Ky a60 4yepe3 KOMIT'loTep (HampuKJ/Iaz, 3a
JIOTIOMOT0I0 eJIEKTPOHHOI MOITH). TAKUM YMHOM, He MOXXYTb 6yTH BHU3Ha-
Hi mpeAMeTOM 3JI09UHY, epenbdadeHoro cT. 163 KK Ykpainu, BizomocTi Ta
MOBIiZIOMJIEHHS, SIKi X04a 1 MICTATbCS Yy NPUBATHIA KOpeCHOHAEHIil, OJHaK
TaKa KOpeCNnoH/IeHI[isl TepeaeThCs Yepe3 TPETiX 0cCib, 30KpeMa dyepes Mmpo-
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BiJlHMKa 3a/1i3HUYHOTO MOTATY YU BOJlis aBTOOYCAa MXKMIiCbKOI'0 CIIOJIy4Y€eHHS
a60 3 BUKOPHUCTAHHSM TBAapHWH UM NITAaxiB, HAPUKJIAJ, MOUITOBUX T0Jy6iB,
Y{ B iHIIMH CIOCI6, 1[0 He MOB’sI3aHUH i3 BUKOPUCTAHHSAM 3aC06iB 3B'I3KYy
Yy KoM 'toTepiB. Takox 6y/e BiJICYyTHIN 3/10YMH, 10 PO3I/IAJAETHCS, i TPU
NOpyUIeHHI TAaEMHUII KOPEeCHOHeHIii, mepenaHol oJHiE 0co60w0 iHIIIN
6e3mocepeiHbO, Yepe3 MOCUJIbHOT0, YU 3aJIUIIEeHO1 /sl iHII0i 0CO6H Y TeB-
HOMY MiCIli TOIIO. Y JaHOMY BUIIQIKYy aJipecaT abo TOMH, XTO BiAIIPABJISIE TAKY
iHpopmariro, ycBiJoMJIIOE, [0 BiOMOCTI YM MOBiJOMJIEHHSI MOXYTh MijAa-
THCS 03HAWOMJIEHHIO Ta PO3TOJIOLIEHHIO CTOPOHHIMU JIIOJbMU. 3@ HasABHOC-
Ti iHIIMX HEO6XiJHUX MiACTaB 3a3HA4YeHi [J[iTHHA, HA HaLly AYMKY, MOXYTb
kBasipikyBaTucs 3a cT. 182 KK Ykpainu.
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Jmumpuii Opuesuu Kondpamos,
KaHdudam ropuduyeckux HayK, doyeHm
(Xapvkoeckuil HAUUOHA/ILHBIT YHUBEPCUMEmM 8HYMPeHHUX del,
Xapvkos, Ykpauna)
TAHHA KOPPECIIOHAEHIIHH KAK IIPEJMET IIPECTYIIJIEHHA,
MPEYCMOTPEHHOIO CTATBEH 163 YIOJIOBHOIO KOJEKCA YKPAHHBI
B cmambe paccmMompeHbl 0CHO8Hble meopemuyecKue no3uyuu ho 8o-
npocy o npedmeme npecmyn/ieHus, 8bl0e/1eHbl OCHOBHble NPUSHAKU MAtiHbl U
npedcmas/ieHo ee obujenpagosoe onpedeseHue. ABMop aHAAU3Upyem 0CHO8-
Hble XapaKmepucmuKu matiHbl KOppecnoHOeHyuu u hpedsiazaem NOHUMAHUe
daHHoz0 8uda matiHbl 8 Kauecmae npedmema npecmynaeHus, NpedyCMOmpeH-
Ho2o cm. 163 YK YkpauHbil.
Kamwuesvle cnoea: npedmem npecmynseHusi, KOH@PUIEHYUAIbHASL UH-
dopmayus, matiHa, AuvHAS MAtiHA, MAliHA KOpPecnoOHOeHYUUL.

Dmytro Yu. Kondratov,

candidate of law science, assistant professor

(Kharkiv National University of Internal Affairs, Kharkiv, Ukraine)
CORRESPONDENCE SECRECY AS THE CRIME OBJECT UNDER THE ART. 163
OF THE CRIMINAL CODE OF UKRAINE

Problem’s setting. Studying the crime object assists to a deeper and
correct elucidation of the essence of the crime object, its specificity. Many of
the criminal and legal norms are designed in such a way that their object of
criminal and legal protection is not called. In such cases, the reference to the
crime object assists its ascertainment.

Although there was usually paid enough attention to studying the crime
object within the science of criminal law, however, this problem is considered as
one of the most controversial and insufficiently explored.

Analysis of recent studies. Most of scholars both in the Soviet period and
today like OM.. Trainin, M.1. Zahorodnikov, M.I. Panov and others believe that the
crime object is any things of the material world with certain properties, when
the law on criminal liability links the presence of crime features in a person’s
specific actions. However, the recent studies of M.V. Anchukova, O.P. Horpyniuk,
O.E. Radutnyi, Ye.V. Lashchuk, S.0. Orlov, 0.S. Samoilova and other researchers
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show the tendency to expand the definition of the object due to the emersion of
new independent features within corpus delicti, namely electric and thermal
energy, information, etc.

Objective of the research. The article’s objective is an attempt to
distinguish the main characteristics of the correspondence secrecy and to offer
comprehension of this type of secret as the crime object under the Art. 163 of the
Criminal Code of Ukraine.

The main part. The author believes that information making the
correspondence secrecy should be of personal character. The information that is
the object of correspondence secrecy is confidential, so it contains information
that may be disclosed only with the permission of a citizen - the owner or
holder of this information. The right to correspondence secrecy is absolute,
so the subjects who are to keep the correspondence secrecy are indefinite
number of persons. Unauthorized access to correspondence secrecy causes
negative consequences for persons who are involved in it. Obligatory feature of
information that composes the correspondence secrecy is the way of its transfer
- it has been already transferred or is just being transmitted by any mean of
communication (E-mail, telephone, telegraph, using a computer, etc.). There
is criminal liability (the Art. 163 of the Criminal Code of Ukraine) for illegal
violation of the correspondence secrecy, telephone conversations, telegraph and
other correspondence that is transmitted by the means of communication or
computer.

Conclusions. Having analyzed the above mentioned features and basing
on the common law definition of the secrecy, the following understanding of
correspondence secrecy as the crime object under the Art. 163 of the Criminal
Code of Ukraine is offered.

Correspondence secrecy is confidential personal information that has been
already transferred or is just being transferred by means of communication
or through the computer, unlawful acknowledgement of which may harm the
interests of the owner (holder), as a result the access to it is limited in accordance
with the legislation of Ukraine and there is criminal liability for unauthorized
violation of confidence.

Key words: crime object, confidential information, secret, personal secret,
secrecy of correspondence.
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