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MMPOBJIEMU BUSHAYEHHS CUTYALLI
BUMHEHHS 3JIOUUHIB TPOTU JOBKIJLIA
SIK O3BHAKH OB’EKTUBHOI CTOPOHU
IX CKJIALY

Cmamms npucesiyeHa 8U3HaYeHHI0 cumyauii 84HUHEeHHS 3[104UHI8 MPomu OO8KIrIs y opUOUYHUX
KOHCMpYKUisix cknadie 3r1o04uHig, nepedbadeHux posdinom VIII Ocobnueoi yacmuHu KpumiHanbHo20
KoOekcy YkpaiHu. ObrpyHmosyembcsi, WO y 3micmi makoi cumyauii Marome Micue pi3Hi eapiaHmu
no€edHaHHs1 Micuysi, Yacy ( 06cmaHOB8KU 8YUHEHHST KOHKPemHO20 3/104UHY. Y cmammi 38epmaembcsi
OKpema ysaea Ha ocobnusocmi 6e3rnocepedHb020 8U3HAYEHHST 8 HOpMax 8ka3aHo20 po3diny Oco-
6nueoi yacmuHu KK YkpaiHu o3Hak 3a3Ha4eHuUx KOMIMOHeHmIe8 cumyauii, a makox po3ansdarmbcsi
maki eapiaHmu rnoedHaHHs Micusi, Yacy U 0b6cmaHO8KU 8YUHEHHST KOHKPEMHO20 3/104UHY, W0 8U3Ha-
YarmbCs WISXOM MiyMadeHHs1 NesHUX ¢hopMyrnoeaHb y KPUMIHaIbHO-MPaesositl HOPMI.

Asmopom hopMynorombCsi BUCHOBKU, Y SIKUX 8i006paxarombCsi 3a3HaveHi eapiaHmu noedHaHHs
Mmicys, Yacy U ob6CcmaHOBKU 84UHEHHS 3r104UHI8 Mpomu OO08KIIS, a makoX obrpyHmMosyemscsl rniosu-
WEHHS CMYeHs1 CycCrifibHOI Hebe3rneKu makux 3/104UHI8 y 38’3Ky 3 Hasi8HICIMI0 8 KOHKPemHIl cumyauii
pi3HUX 8apiaHmie MoedHaHHs Micysi, Yacy Ui 06cmaHOBKU, SIKi OmoYyomb CyCrifibHO HebesrneyHe OisTHHS.

Knrodoei cnoea: 3mo4uH, cumyauisi 84UHEHHST 3/104UHY, Micye, Yac, obcmaHoska, OO08Kifis,
ob’°ekmugHa cmopoHa cKady 3/104UHY.

Cmambsi nocesiyeHa onpedenieHuro cumyayuu Co8epUeHUsi npecmyrnieHull npomue OKpyXaro-
wel cpedbl 8 HPUOUYECKUX KOHCMPYKUUSIX CcOCmagosa rpecmyrineHul, rnpedyCMOMpPeHHbIX pasdesiom
VIl OcobeHHoU Yacmu Y20r108H020 kodekca YkpauHbl. ObocHO8bIgaemcs, Ymo 8 codepxxaHuu makou
cumyauuu 8bI0ensamcsi pasHble eapuaHmbl COeOUHeHUsT Mecma, 8peMeHU U 0b6cmaHo8KU coseplue-
HUST KOHKPEmHOo20 rpecmyrneHusi. B cmamee obpawaemcss omoesibHoe 8HUMaHUe Ha 0CObeHHocmU
HerocpedcmeeHHO20 onpederneHus 8 HOpMax yka3aHHo20 paddenia OcobeHHol Yyacmu YK YKkpauHbI npu-
3HaKo8 0rpedesieHHbIX 8bILLIE KOMITOHEHMOB CUMyauuU, @ makxe paccMampuearomcsi makue eapuaHmb|
COeOUHeHUsT Mecma, 8peMeHU U 06CMaHOBKU COBEPUIEHUIST KOHKPEMHO20 NpecmyrieHuUsi, Komopbie orl-
pedensiromcs rymem morikogaHUsi orpedersieHHbIX ¢hOPMYITUPOBOK 8 y20IT08HO-Paso8ol HopMe.

Asmopom ¢hopMynupytomcsi 8b1800bI, 8 KOMOPbLIX 0OMObpaxaromcsi ykazaHHbIe 8apuaHmbl CO-
eduHeHUs1 Mecma, epeMeHU U 0bcmaHO8KU CO8epWeHUsI npecmynnieHul npomue okpyxarouwel
cpedbl, a makxe 060CHO8bIBAEMCSI MOBbILUEHUE cmMeneHU 0buwecmeeHHOU ornacHOCmMU makux rpe-
cmyrnneHull 8 c8s3U C HarludueM 8 KOHKPemHOU cumyauyuu pasHbiX eapuaHmos coeOuHeHUsT Mecma,
8pemMeHU U 06CmaHO8KU, OKpyXKarouwux obu,ecmeeHHO ornacHoe OesiHue.

Knroueenie cnoea: npecmyrisieHuUe, cumyauyus cosepweHus npecmyriyieHus, Mecmo, epeMs,
obcmaHoeka, OKpyXarnuwas cpeda, obbekmueHasi CMOPOHa cocmaea rnpecmyrrieHus.
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he situation of committing
Tof a crime is a distinctive
combination of its place, time
and circumstances of its committing, in
particular, in such cases when its content
means presence of events that have
social importance [1, p. 148]. However,
concretization of the content of a situation
of committing of a crime of separate (some)
types is carried out not sufficiently in the
modern criminal science, and first of all
because there is not taken into account
making of quantity and quality side of a
situation by a place, time and circumstances
in different combinations [1, p. 148].
Moreover, as a rule there is not opened the
content of such a sign in study literature
in the General part of the criminal law of
Ukraine [2, p. 214-215].

Y. V. Fesenko, who made a significant
contribution to research of this sign of the
objective part of a body of a crime, states
that presence of at least two of such com-
ponents as a place, time and circumstances
is permanent for the content of the quan-
tity side of a situation. At the same time
the quality side of a situation depends on
what exact components it covers. More-
over, such components supplement each
other and cause brand new content of the
external environment of a criminal action,
increase or reduce a complex of norms
that restrict some actions or require some
certain behaviour, influence on the level
of public danger of committed actions [1,
p. 148-149]. According to the statement
of O.0. Dudorov in case of perception of
the mentioned approach of Y. V. Fesenko it
is possible to consider, for example, that a
situation as a sign of the objective side of
a felonious homicide by her mother of a
newly-born baby (article 117 of the Crim-
inal Code of Ukraine, hereinafter — the CC)
is characterised by a combination of time
(a crime is committed during childbirth and
straight away after it) and circumstances
(being of a woman in a special psychophys-
iological state — «under the effect of child-
birthy, that reduces her ability to realize her
actions and control them) [2, p. 214-215].
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At the same time it is necessary to take
into account that ignoring of the present-
ed approaches, that were formulated by
Y. V. Fesenko, creates significant difficul-
ties while determination of the general con-
tent of the stated sign of the objective side
of a body of a crime. A worse situation is
observed in determination of the concrete
content of this sign in bodies of crimes of
such types that are characterized by a high
«blanket level». One of them is bodies of
crimes against environment that are fixed in
section VIII of the Special part of the CC.
And to my opinion because of that there is
not paid enough attention to problems of de-
termination of the content of a situation of
committing of a crime against environment
with dependence on a «level» of influence
of blanket level of the criminal norm of sec-
tion VIII of the Special part of the CC in the
level of theoretical and practical comments
to the CC of Ukraine, as well as in study
literature in the Special part of the criminal
law. Therefore, the research that is present-
ed in this article is well-timed and urgent.

Taking this into account the author de-
fined the following main tasks of the pres-
ent research: a) determination of such types
of crimes against environment, bodies of
which have such a sign of their objective
side as a situation; b) characteristics of such
a sign of a body of a concrete crime with
taking into account of blanket content.

1. Referring to the abovementioned
main tasks, it is necessary to pay attention
to the fact that there exist cases when a situ-
ation of committing of crimes against envi-
ronment is directly fixed in a text of disposi-
tion of the criminal norm in section VIII of
the Special part of the CC. The most typical
are the following:

1) in article 236 of the CC in the formu-
la «... during projecting, placing, building,
reconstruction, putting into exploitation,
exploitation and liquidation of enterprises,
movable means and other objectsy there
takes place combination of certain char-
acteristics of time and circumstances of
breach of rules of ecological safety. Such
signs are, in particular, projecting, plac-
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ing, building, reconstruction, putting into
exploitation, exploitation and liquidation
of objects that are stated in article 236 of
the CC. Projecting means working out
and approval of documentation (project)
that consists of drawings, graphic and text
materials, engineering and budget calcula-
tions, and that determines planning, archi-
tecture, engineering or/and technological
solutions and constructional peculiarities
of the stated objects, their main parame-
ters (place of construction, space-and-plan-
ning, constructional and etc.), cost figures
and organization of construction, placing,
building, reconstruction, putting into ex-
ploitation, exploitation and/or liquidation
of these objects. Placing of an enterprise,
buildings, movable means and other objects
are carrying out of all procedures for their
providing (sale, lease) for exploitation in a
place that is provided according to a project
documentation and that is safe during long
time. The concept of building covers build-
ing of a new object, reconstruction, expan-
sion, completion, restoration and repair of
objects and carrying out of mounting, and
reconstruction covers re-equipment of ex-
isting production capacity that is connect-
ed with improvement of production and
increase of its technical and economical
level on the basis of scientific and techni-
cal progress. This reconstruction is carried
out according to a complex project of an
enterprise with a purpose to increase of pro-
duction capacity, quality improvement and
change of product mix, improvement of
working conditions and protection of nat-
ural environment. Putting into exploitation
is economic operations that present use of
new (built, constructed) and/or reconstruct-
ed enterprises, buildings, movable means
and other objects. Exploitation is to be con-
sidered as use of an enterprise, building,
movable means and other objects accord-
ing to their functional purpose and provid-
ing of necessary measures for maintenance
of the construction, while which they can
carry out given functions with parameters
that are stipulated by the requirements of
technical documentation [3, p. 13-14].
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Under such conditions circumstances of
committing of this crime during project-
ing, placing and building can indicate the
presence of only projected (in other words
objectively absent) objects, their main pa-
rameters, indicators, special conditions of
further construction, placing, building, re-
construction, putting into exploitation and
exploitation. In other words a situation as a
sign of a body of this crime is characterized
by a combination of time, about which it is
directly mentioned in disposition to article
236 of the CC, and circumstances — pres-
ence of a) so to say «imagined» objects,
that are «realized» in projecting, process
of construction and reconstruction, and b)
constructed (built) objects, for which there
is carried out their putting into exploitation,
exploitation or liquidation. Dependently on
a concrete type of such objects the present
legislation establishes different rules of eco-
logical safety, that influence on conditions
(specifics) of work of such objects;

2) in article 237 of the CC in the for-
mula «... carrying out in a territory that
underwent pollution with dangerous sub-
stances or emissionsy, where there are fixed
signs of a place and time of committing of
a crime. By a territory that underwent pol-
lution with dangerous substances or emis-
sions in the literature there is understood
a territory of Ukraine that underwent neg-
ative influence of emissions, substances,
materials, goods or waste products of pro-
duction or other activity, which in a result
of features that are characteristic for them
and under some certain factors can cause
some damage to environment, as well as
to bring to death, injury, poisoning of hu-
mans and animals or to extermination of
plants. At the same time as dangerous there
are considered the following substances:
gases; highly inflammable solutions; high-
ly inflammable solids; substances that can
cause spontaneous fire; substances that
release highly inflammable gases while
joining with water; substances that oxi-
dize; organic peroxides, toxic substances;
infection substances, corrosive substances,
other dangerous substances and products.
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By emission it is to be understood evolu-
tion of electromagnetic or corpuscular rays
[3, p. 13—14]. In the same time it means that
a legislator in such a way takes into account
signs of a place of committing of a crime —
a «territory that underwent pollutiony», as
well as its time — a period of hazardous
(negative) influence of such pollution on
the mentioned territories in a result of espe-
cially dangerous external factors — danger-
ous substances and emissions in article 237
of the CC;

3) in part 2 of article 238 of the CC in
the formula «... committed ... in a territory
that is declared as a zone of an emergent
ecological situation» there are combined
signs of a place, time and circumstances
of committing of a crime. In such a case a
zone of an emergent ecological situation is
a separate territory of Ukraine where there
occurred an emergent ecological situation,
it means the situation while which there oc-
curred negative changes in the natural envi-
ronment in a separate territory that require
emergent measures from the state. At the
same time under negative changes in natu-
ral environment it is to be considered loss,
exhaustion or extermination of separate nat-
ural complexes and resources in a result of
extreme pollution of natural environment,
destructive influence of elemental forces
and other factors that limit or rule out the
possibility of life activity of humans and
providing of economical activity in these
conditions (article 1 of the Law «Of a zone
of an emergent ecological situation» of the
13% of July, 2000). Under such conditions
a place of committing of a crime relate to a
territory that is declared in the proper way as
a zone of an emergent ecological situation,
and time of committing is connected with a
period during which there takes place such
an emergent ecological situation. Thereaf-
ter, circumstances of committing of a crime
are characterized by negative (hazardous)
changes in environment that can serve as a
reason for providing of an emergent ecolog-
ical situation.

4) in part 2 of article 240 of the CC in
the formula «illegal mining operationsy,
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that means breach of the established order
and relates to specific circumstances of min-
ing and place of its «location» — its mines
(beds). Such signs in literature are connect-
ed with the fact that mining is carried out
without a special permission for use of sub-
soil, as well as without an act that certifies
mining lease, and without approved project
of mining works, geological research and
subsoil protection, and a project of land
providing that is approved in the way that is
stipulated by the law; exploitation of miner-
al deposits with non-meeting of ecological
requirements for mining projects and plans
without passing of obligatory ecological ex-
amination; unauthorized expansion of min-
ing territories; industrial mining etc. under
the pretext of research and industrial devel-
opment of mineral resources [3, p. 28];

5) in part 1 of article 248 of the CC in
the formula «illegal hunting in nature re-
serves or in other territories and objects
of the nature reserve fundy, that indicates
that illegal hunting is carried out during the
time for which in a certain territory there
exists a «status» of the nature reserve fund,
as a type of which there are recognized na-
ture reserves, biosphere reserves, nation-
al nature parks, regional landscape parks,
wildlife preserves, nature sanctuary, hole
reserves (it means that there are combined
signs of a place, time and circumstances of
committing);

6) in part 1 of article 252 of the CC
in the formula «... territories that are tak-
en under protection of the state» there are
combined in a certain way signs of a place
and time (a period of staying of the stated
territories under protection of the state) of
committing of a crime. It means that an ac-
tion in the form of destruction and causing
of damage is carried out in the territories
that have the status of objects of national
value. In fact to signs of a place and time
there are added signs of circumstances that
relate to expansion of the stated status to the
stated territories during their staying under
protection of the state.

2. In some norms of section VIII of the
Special part of the CC the content of a situa-
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tion of committing of a crime is determined
by means of interpreting of certain concepts
that are fixed in dispositions of such norms.
In particular, the most typical of them are
the following:

1) »illegal taking» (part 1 of article
239-1, part 1 of article 239-2 of the CC)
defines removal and movement of a soil
cover of a plot of land (its surface layer) as
signs of a place under specific circumstanc-
es — without a permission of specially au-
thorized bodies that carry out the state con-
trol of use and protection of lands, or with
the presence of such a permission, however,
with breach of the existing order (rules) of
removal and movement of a soil cover of a
plot of land [4; 5; 6, p. 413; 7, p. 715-716];

2) wbreach of established rules ...» (ar-
ticle 240 of the CC) defines non-meeting of
protection rules that relate to a certain place
of location of mineral deposits, mineral re-
sources during a period of application of
such rules;

3) »wbreach of protection rules ...» (ar-
ticle 242 of the CC) means non-meeting
of ecological standards and norms that are
stipulated by normative legal acts in the
sphere of protection of water objects as cir-
cumstances of committed action, and pres-
ence of relevant places to which there are
extended such standards and norms, — of
water resources;

4) »wbreach of the legislation ...» (arti-
cle 244 of the CC) indicates circumstances
in the form of non-execution of obligations
that were provided for a person and that re-
late to protection of some certain territory
(place) — continental shelf — during any ac-
tivity in it;

5) »wbreach of rules ...» (part 1 of article
248 of the CC) defines circumstances of car-
rying out of actions that make hunting and
a certain place of its carrying out that is de-
termined in the measures of hunting territo-
ries, including field and forest roads (except
roads of common use), with any small arms
or traps and other tools for catching of wild
animals and birds, or with dogs of hunting
breeds or hunting wild animals and birds,
or with products of hunting; with hunting
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products or with any assembled unsheathed
small arms in the roads of common use;

6) »illegal carrying out of ...» (part 1 of
article 249 of the CC) defines circumstances
of carrying out of actions: a) in conditions
of time of breach of established rules of use
of a special permission (that is with pres-
ence of a license, however, with no meeting
of requirements that are stipulated by it),
when actions are carried out during special-
ly established norms in measures of places
of fishing and conditions of such fishing; b)
with presence of restricted time in the ter-
ritory in which there are located water live
resources, when their catching is defined as
restricted.

Conclusions. On summing up the car-
ried out research of a situation of commit-
ting of crimes against environment it is
necessary to pay attention to the following
conclusions, which reveal the main content
of its quantity and quality sides, which are
pointed out above.

1. In certain cases the content of a sit-
uation of committing of crimes against en-
vironment in the norms of section VIII of
the Special part of the CC is constructed
with dependence on a combination of signs
of a place and different events that take
place during some certain time and that in
fact «accompany» a relevant action. Foe
example, a legislator combines these char-
acteristics (components) of a situation of
non-taking of measures for liquidation of
effects of ecological pollution in article 237
of the CC in the following way: a place of
committing of a crime is determined as a
«territory that underwent some pollutiony,
and time of committing is determines as a
term during which a person is authorized to
carry out renovation measures for liquida-
tion or elimination of effects of ecological
pollution.

2. In separate cases norms of section
VIII of the Special part of the CC include
signs of circumstances and time of commit-
ting of an action to the content of a situation
of committing of a concrete crime. For ex-
ample, the place of committing of a crime
is concretized as an «area that is declared as
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a zone of emergent ecological situation» in
part 2 of article 238 of the CC, and the con-
tent of circumstances that are stated in part
1 of this article of the CC covers presence
of ecological (including radiation) state that
from one side relates to pollution of lands,
water resources, atmosphere air, food and
food raw materials, and from the other side
that relates to negative influence of such
and ecological state on human health, plants
and animals world (that is in fact that such
circumstances of committing of a crime are
characterized by combination of two groups
of signs of an ecological state: 1) those ones
that characterize a level (amount) of its pol-
lution, and 2) those ones that present a level
(amount) of its negative influence on hu-
man health, plants and animals world).

3. In some cases norms of section VIII
of the Special part of the CC stipulate a sit-
uation of committing of a crime and cover
signs of circumstances and place of com-
mitting of a crime. In such a way in parts
1, 2 of article 240 of the CC circumstances
of breaking of rules of protection and use of
mineral resources are characterized by such
its signs with alternatively determined con-
tent as «creating of danger for life, human
health or environmenty», in particular, in
such cases, when there are observed mining
operations by special means from special
mines, ability of mineral resources for fur-
ther storage, use and etc.

4. In some cases norms of section VIII of
the Special part of the CC stipulate a situation
as a combination of a place, circumstances
and time of committing of a certain crime.
Specific is a situation of breaking of rules of
ecological safety (article 236 of the CC), when
the time of committing of such a breach is de-
termined in this article of the CC in respect
to a period of projecting, placing, building,
reconstruction, putting into exploitation, ex-
ploitation and liquidation, its place is concret-
ized in respect to buildings, movable means
and other objects, and the circumstances are
connected with projecting, placing, building,
reconstruction, putting into exploitation, ex-
ploitation and liquidation of the stated objects.

5. Increase of a level of public danger
of crimes against environment, bodied of
which have such a sign as a situation, can be
grounded by a «new content of external sur-
roundings» [7, p. 149], which are obtained
by an action that is carried out by a person.
Such a situation is formed by means of dif-
ferent variants of combination (complex) of
a place, time and circumstances of carrying
out of a certain action in the content of the
determined situation (such variants have
combinations of certain signs-components
of a situation and can be put to the follow-
ing unions of: a) a place and time; b) a place
and circumstances; c¢) time and circum-
stances; d) a place, time and circumstances
of carrying out of an action).
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Volynets R. Problems of determination of a situation of committing of crimes against en-
vironment as signs of the objective side of their body.

The article is dedicated to determination of a situation of committing of crimes against environ-
ment in legal constructions of crimes bodies that are stipulated by section VIl of the Special part of
the Criminal Code of Ukraine. It is grounded that there are different variants of combination of a place,
time and circumstances of committing of a certain crime in the content of such a situation. There is
paid individual attention to specifics of direct determination of signs of the stated components of the
situation in norms of the stated section of the Special part of the Criminal Code of Ukraine in the
article, and there are also observed such variants of combination of a place, time and circumstances
of committing of a certain crime, that are determined by means of interpretation of certain wordings
in the criminal norm.

The author formulates conclusions in which there are presented the stated variants of combina-
tion of a place, time and circumstances of committing of crimes against environment, and there are
also grounded the increase of the level of public danger of such crimes in connection with presence
of different variants of combination of a place, time and circumstances in a certain situation that sur-
round actions that are dangerous for public.

Keywords: crime, situation of committing of a crime, place, time, circumstances, environment,
objective side of a body a crime.
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