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HAnoecoxa O. I,

00KMOp IOPUOUYHUX HAVK, Npoghecop,

npoghecop kageopu npasocyoos

OpUOUYHO20 haKynbmemy

Kuiscbko2o nayionanvrnozo yHieepcumemy

imeni Tapaca Illesuenka, adsoxam,

¢y00s ad hoc €sponeiicbko2o cydy 3 npag aouHU

OKPEMI ACIIEKTH INOPYIUEHHS ITPABA
MIJO3PIOBAHOI'O (OBBUHYBAYEHOTI'O)
HA 3AXHUCT B KPUMIHAJIbHOMY
MPOBAUKEHHI

B cmammi aHani3yrombcsi OKpeMi acriekmu ropyuweHHs rpasa nido3poeaHo2o (068UHy8a4YeHo-
20) Ha 3axucm 8 KpuMiHanbHOMy ripogadxeHHi. Aemop docidxye npobrnemu 3abe3neqyeHHs 0608°3-
KOBOI yyacmi 3axucHUKa y KpuMiHansHOMY rposadxeHHi ma rnpouedypy 3any4eHHs 3axucHuka Ons

rposedeHHs1 0KpeMoi npoyecyarnsHOI Oii.

Knroyoei crnoea: npaso Ha 3axucm, 0608’93Kk08a y4acme 3axucHUKa, nido3prosaHuli, 068uHyea-

yeHull, npasosa Aornomoza.

B cmambe aHanu3upytomcsi omoerbHble acrnekmbl HapyweHus rpasa nodospesaemozo (06-
BUHSIEMO20) Ha 3awumy 8 y20r108HOM rpoussodcmeae. Asmop uccredyem rpobnemb! obecrneqeHusi
0bs13ameribHO20 yYacmusi 3aujUmHUKa 8 y20/108HOM rpou3sodcmee U npouedypy rnpusenevyeHus 3a-
wumHuka 051 npoeedeHusi omoOesIbHO20 rnpoueccyanbHo20 0elicmeus.

Knrodeenle cnosa: npaso Ha 3awjumy, obsi3amernbHoe yyacmue 3auumHuka, nodospesaemabil,

ob8uHsIeEMbIU, npasosasi MoOMOUWb.

paBo Ha SKiCHy Kaaiidiko-

BaHy IIPaBOBY JIOTIOMOTY €

BaXXJIMBOIO CKIIAZIOBOIO TpaBa
Ha 3aXHCT B KPUMIHAJIHLHOMY IPOBaJKEH-
Hi, Ik MPOTOJIOMIYETHCS K HAa HAIliOHAb-
HOMY DiBHI, Tak i Ha MikHaponHomy. Takx,
y 4. 3 cT. 6 €Bporneiicbkoi KOHBEHIIIT Mpo
3aXHMCT TpPaB JIOAMHU 1 OCHOBOIOJOKHHUX
cBobon 1950 p. (mami — Kousenmis) [1]
BKa3y€ThCsI, MO KOKHUKA OOBHHYBaYCHHIA
Y BUMHCHHI KPUMIHAJIBLHOTO IIPABOIIOPY-
NICHHS Ma€ MIOHAWMEHIe Taki mpasa:
C) 3axuIaT cebe 0coONCTO Y1 BUKOPHCTO-
BYBaTH IOPHIUYHY JOMOMOTY 3aXHUCHH-
Ka, BUOpAHOTO Ha BIACHUN po3cyn, abo —
3a OpakoM JOCTaTHIX KOIITIiB JUIsl OIUIATH
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FOPUANYHOI JIOTIOMOTH 3aXUCHHKA — OZEp-
JKyBaTH TaKy JOIIOMOTY 0€30ILIaTHO, KOJIH
[[HOTO BUMAraloTh IHTEPECH MPaBOCYIIS.
3aranpHa AeKJIaparlis pas JIOIUHY (Iaiti —
3ATLT) [2] y 9. 1 cT. 11 mporosnomrye, o
KOXKHa JIIO/IMHAa, OOBHMHYBAaYeHa Yy CKOEHI
3JI0YMHY, MA€ TIPAaBO BBAXKATUCS HEBUHHOIO
JIOTH, TIOKH 11 BUHHICTh HE Oy/Ie BCTaHOBJIE-
Ha B 3aKOHHOMY IOPSIIKY IIJISTXOM IPUITEO-
HOTO CYIOBOT'O PO3INISINY, IIPU SIKOMY 1M 3a-
0€3Meuyr0Th YCi MOYKIIMBOCTI JIJISl 3aXHCTY.
B MixnaponmHoMy TakTi mpo Tpo-
MaJISTHCBKI Ta TOMTHYHI TpaBa (mami —
MIIITIII) [3] y m. d) cT. (3) BKa3zyeThCs, 10
KOYKEH Ma€ TIPaBo MPH PO3TIAII OYIb-IKOTO
BHCYHYTOTO TIPOTH HBHOTO KPUMIHAIEHOTO
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OOBUHYBa4YCHHS SIK MiHIMYM Ha Taki rapaH-
Tii Ha OCHOBI IIJIKOBUTOI piBHOCTI: OyTH
CYIMMHM Yy HOTO MPHUCYTHOCTI Ta 3aXHINa-
TH cebe 0coOUCTO a0 3a MOCEePETHHIITBOM
00paHOr0 HUM CaMHUM 3aXUCHHKA; SIKIIO
BiH HE Ma€ 3aXMUCHHUKA, OYTH ITOBIIOMICHUM
Mpo Iie MPaBO 1 MaTH MPHU3HAYEHOTO HoMy
3aXHUCHHKA B OyIb-sIKOMY pa3i, KOJIH iHTepe-
CH IIPaBOCY[/I TOrO BUMAararoTh, Oe3Iiar-
HO JJIS1 HBOTO B YCSIKOMY TAKOMY BHUIIAJKY,
KOJIM BiH HE Ma€ JOCTaTHHO KOIITIB JJIs OIl-
JIaTH LBOTO 3aXMCHUKA.

Kpim toro, €Bponeiickkuii cyq 3 mpas
momuan (gani — €CIUI) y cBoix pimen-
HSIX HEOJHOPA30BO IMOBTOPIOE, IO, X04a
MpaBO KOKHOTO OOBHHYBAYEHOTO Y BYH-
HEHHI 3JI0YMHY Ha e(eKTUBHY IOpUIHYHY
JIOTIOMOTY 3aXWCHUKA, KW, Y pa3i HeoO-
X1JIHOCTI, MPHU3HAYAETHCA OMILIHHO, HE €
a0CONIOTHUM, BOHO € OJIHIEIO0 3 OCHOBHHX
O3HaK CIIPaBEJIMBOTO CYIOBOTO PO3TIIs-
ny» (pimenns y crupaBi «Kpombax mpotw
Opanmii» (Krombach v. France), 3asBa
Ne 29731/96, n. 89, ECHR2001 [4], «ba-
JTUTEKUN TpoTH Ykpaiam» Bixm 03.11.2011
(3asBa Ne 12793/03) [5]).

HamionaneHe 3akOHOAABCTBO YKpaiHM
periaMeHTy€e MpaBo Ha MPaBOBY JOIOMOTY
HacTynHuM 4ynHOM. KoHctuTynisi Ykpainu
BKa3ye, IO KOKEH Ma€ MpaBo Ha MpaBo-
By JIOTIOMOTY. Y BHUMajKax, HependadeHnx
3aKOHOM, IIsI JTOTIOMOTa HaJaeThcs Oe30r-
narHo. KokeH € BilbHUM y BHOOpI 3axuc-
HUKa cBoix mpaB (cT. 59). Koncrurymis
Vkpainu: migo3proBaHWi, OOBHHYBade-
HAW 91 MACYTHUH Mae€ TPaBO HA 3aXHUCT
(1. 2 ct. 63) [6]. Ilpu 1IBOMY, BapTO 3BEP-
HYTHCH 70 pimeHs Koncturymiiaoro Cymy
VYkpainu, B SKUX HagaHo odiriiiHe TIryma-
YeHHS IpaBa Ha NPaBOBY Joromory. Tak,
pimmenns Koncrurynitinoro Cyny Ykpainu
y chpaBi 32 KOHCTUTYLIHHUM 3BEpHEHHSIM
rpomansauHa Congarosa ['ennanis [Bano-
BHYA I0A0 OQiLiHHOTO TIIyMayeHHs MOJIO0-
xeHb cT. 59 Koncrturyuii Ykpainu, ct. 44
KpumMiHanpHO-TIPOIIECYaTbHOTO  KOZIEKCY
VYkpainy, cT. 268, 271 Konexcy Ykpainu npo
aJIMiHICTpaTUBHI MPaBOMOPYIIEHHS (CIpa-
Ba PO MPABO BUILHOTO BHOOPY 3aXUCHUKA)
Bix 16 mucromana 2000 poky Ne 13-pr/2000
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[7] po3’sicHtoe, 110 «3 METOI 3a0e3MeueH-
HS peanizallii 3akpiljIeHHX MpaB i CBO-
0on momuaM 1 rpoMaasHUHA KOHCTUTYIIIA
YkpaiHu BCTAHOBIIIOE BIAIMOBIIHI TPaBOBi
rapanrii. 3okpema, B 4. 1 cT. 59 Koncru-
Tyl YKpaiHu 3aKpilIeHO TPaBO KOXKHOTO
Ha npaBoBy gonomory. IIpaBo Ha mpaBoBy
JonoMory — Ie rapantoBana Koncrurymi-
€10 YKpaiHn MOXIUBICTh (i3UYHOI 0coOH
OJlepKaT FOPUINYHI (TIPaBOBi) IMOCIYTH».
Pimenns Koncrutyniiitnoro Cyny Ykpainu
y CrpaBi 3a KOHCTUTYUIHHUM 3BEPHEHHSAM
rpomagsHuHa lonosans Irops Bonogumu-
poBuya moao o}giniiHOro TIyMadeHHs Mo-
noxeHsb cT. 59 Koncrurynii Yipainu (crpa-
Ba PO MPaBO Ha IMPaBOBY JOMOMOLY) BiJ
30 Bepecus 2009 poky Ne 23-pn/2009 [8]
pO3’SICHIOE, IO «IMOJOKEeHHS 4. 1 cT. 59
Konctutymii YkpaiHu «KokeH Mae TpaBo
Ha TIPaBOBY OTIOMOTY» Tpeda pO3yMiTH
K TapaHTOBaHy [EpP)KaBOI MOXKIIHMBICTh
OyIb-aKiit 0cO01 He3aNeXXHO BifJ XapakTepy
il MpaBOBITHOCHH 3 JAEp>KaBHUMH OpTaHa-
MU, OpraHaMH MiCLIEBOTO CaMOBPSAyBaHHS,
00’€THAHHSAMH TPOMAJSH, OPUANIHUMHU
Ta Qi3suuHUMHU 0co0amMHu BibHO, O6e3 Hempa-
BOMIpHUX 0OMEXEHb OTPUMYBATU AOIOMO-
Ty 3 IOpUAMYHHUX TUTaHb B 00cs31 1 popmax,
K BOHa Toro morpedye. Koncruryuiitnuii
Cyn VYkpaiHu 3a3Haudae, M0 TapaHTyBaH-
HSl KO)KHOMY IpaBa Ha MPaBOBY JOIOMOTY
B KOHTEKCTI 4. 2 cT. 3, cT. 59 Koncrurymii
VYkpaiau mokIaaae Ha Iep>KaBy BiAMIOBIIHI
000B’s13KM 11010 3a0e31neueHHsT 0co0u pa-
BOBOIO JIOTIOMOT'OI0 HaJIS)KHOTO PiBHSI.
Jani mposemeHoro MoOHITOPHHTY 3a-
cTocyBaHHs cygamu Mmicta KueBa Kpuwmi-
HAJILHOTO IPOLECYabHOTO KOIEKCy YKpa-
iHuM, sikMi peanizoByBaBcsi CekperapiaToMm
VYnosHoBaxkeHoro BepxoBHoi Pagu 3 mpas
JIOIMHY y criBOpauni 3 XapKiBCbKOIO MiCh-
KOIO ITPOMAJICBKOIO OpraHizanieio « [HCTUTyT
NPUKIAIHAX TYMaHIiTapHUX JOCHIIKEHbY
3 5 munus 2014 no 15 motoro 2015 poky
3a TMITPUMKH MPOEKTy «JlemokpaTuzaris
Ta Mpasa JIOAUHU B YKpaiHi», 0 peaisy-
etbea [Iporpamoro pozsutky OOH B Ykpai-
Hi 3a inancoBoi miaTpumku MiHicTepcTBa
3aKkopmoHHUX crpaB [anii, mpoekry Pamgm
€Bponn «IlinTpumka pedopMu KpuMiHATb-
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HOT I0CTHIIIT B YKpaiHi», 110 BIPOBaKY€Th-
cs 3a (iHaHcoBorO cnpusHHA Ypsay Hanii,
ta [Iporpamu pedopMyBaHHS KpUMiHAIb-
HOTO CYJIOYMHCTBA Ta OOPOTHOM 3 KOPYIILIi-
€10 B YKpaiHi oicy 3 MUTaHb Mi>KHAPOTHOTO
PO3BHUTKY, CHIBPOOITHHUIITBA Ta IiATOTOBKH
npokypopiB (OPDAT) [lenmaprameHnTy 1oc-
tuttii CLIA 3aBnsku ¢hiHAHCOBIH i ATPAMITI
bropo 3 Mi>kHapoXHHX THUTaHb Yy cdepi 6o-
pOTEOM 3 HE3aKOHHMM OO0ITOM HapKOTHKIB
Ta TPABOOXOPOHHHUX TMHUTaHb JlepxkaBHOTO
Henapramenty CHIA (mani — MoniTopuHr)
CBiZUaTh PO Te, U0 OJHUMH i3 HAHOUTBII
MPOOJIEMHUX THTaHb 3a0€3MEUCHHS TpaBa
Ha 3aXHCT € 3a0e3medeHHs O000B’A3KOBOT
y4acTi 3aXHMCHUKA; NpOIeaypa 3aydcH-
Hs 3aXMCHUKA JJIsi TPOBEJCHHS OKPEeMOl
IpolecyalIbHOI /il Ta 3a0e3meueHHs mpaBa
MAaTH JOCTaTHI Jac 1 MOKIIMBOCTI, HEOOX1TH1
JUTSI T ITOTOBKH 3aXHUCTY.

Biamosimao mo 4. 1 ct. 20 Kpuminais-
HOTO TIPOIECYaTIbHOTO KOAEKCY YKpaiHu
(mam — KIIK) [9] oOBuHyBaueHuii Mae
IIPaBO KOPHUCTYBAaTHCh MPAaBOBOIO JOIIOMO-
TOI0 3aXMCHHKA, a TAKOXK CYXI 3000B’ s13aHUIT
po3’siCHUTH OOBHHYBady€HOMY WOro Tmpa-
BO Ha KBamiikoBaHy NpPaBOBY IOTIOMOTY
3 00Ky 00paHOro HUM ab0 NMPU3HAYEHOTO
3axucHuka. 3rigHo 4. 3 cr. 42 KIIK min-
O3pIOBaHMN, OOBHMHYBauCHUI Ma€ IpaBo
Ha MepIly BUMOTY MaTh 3aXMCHHUKA, a Ta-
KO Ha OTpUMaHHsI PaBOBOI JIONIOMOTH 3a-
XUCHHKA 32 PaxXyHOK JICP)KaBU y BUMAJKAX,
nependauennx nuM Kopekcom Ta/abo 3a-
KOHOM, IIO PETYNIOE HaJaHHs 0e30TUIaTHOT
MIPaBOBOI JOIIOMOTH, B TOMY YHCIi y 3B’s3-
Ky 3 BIZICYTHICTIO KOIITIB Ha ii oruary.

3 MeToro peamizamii mpaBa Ha 3aXHCT
0OBUHYBaYCHHUM MOXKE 3aXHINATH cebe 0Cco-
Ou1cTo abo 3a JOIOMOTIOI0 aJBOKATa, OJOHAK
00BHHYBaY€HOMY HE HAJa€ThCs TIOBHA CBO-
Ooma mpu BHOOpI MiX IIMMH JTBOMa Bapi-
aatamu (Maiisit nporu Pocii (63378/00),
€pponericekuit  cyn  (2005) § 65) [10].
Le mpaBo Moke OyTH 0OMEKEHO, SKIIO CYI
BHPIIIUTS, 110 B paMKaX KOHKPETHOTO CYy/I0-
BOTO PO3IVISLY IHTEPECH MPABOCYIJIS BUMa-
raroTh MPU3HAUCHHS 3aXMCHUKA MPOTH Oa-
JKaHHs 0OBUHYBadeHoro. Hanpukian, Taki
00OME)KEHHS HaKJIAJIal0ThCs, SIKIIO O0OBUHY-
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BaUCHOMY IIpe]’sIBJICHI TSHKKi 3BUHYBa4YeH-
HSl, aje Cy/J BHpIIINTH, IO TOW HE B 3MO3i
JIATH y CBOIX BIACHHX IHTEpECax.

Crarra 52 KIIK VYkpainm Bu3Hauae
BUIAJIKA, B SIKUX YYacTb 3aXUCHHUKA €
000B’s13k0BOt0. Takoxk (ct. 49 KIIK VYkpai-
HU), CJIT9HA, TIPOKYPOP, CIALTIUN Cyans 9u
cyn 3000B’s3aHI 3a0€3MEYUTH ydacTh 3a-
XHCHUKA y KPUMiHAJIBHOMY NPOBAIKECHHI
y BHUNAaJKax, SKIIO: — IIiI03PIOBaHMA, 00-
BUHYBAUeHUH 3asBUB KJIOMOTaHHA IIPO 3a-
Jy4eHHS 3aXMCHUKA, ajie 3a BiJCYTHICTIO
KOIITIB YW 3 iHIIMX 00 €KTHBHUX MPUYNH
HE MOXEe HOro 3alyduTH CaMOCTIHHO;
CHiqUui, TPOKYPOP, CIIAUUMN CYAIs Y CYI
BUPILINTH, IO OOCTaBUHH KPUMiHAIBLHOTO
NPOBA/DKEHHST BUMAraloTh Y4YacTi 3axmHc-
HUKa, a MiJ03PIOBaHUN, OOBHHYBauCHHM
HE 3aJIy4HB HOTO.

3 yciX HaBemeHUX BHUIIE OOCTaBHH,
3a SJKHX y4YacTh 3aXHCHUKAa € 000B’s3KO-
BOIO, JIMIIIE OJHA IIOB’sI3aHa 13 OLIIHOYHUM
CY[DKCHHSM Ta IUCKpPEUiHHMM IIOBHOBA-
JKEHHSIM CIIIAYOr0, MPOKYpOpa, CIiJ40ro
CYIIl 9M CyQy BHPIIINTH, MO OOCTaBUHH
KPUMiHAJIBHOTO MPOBAKCHHS BUMAararoTh
yuacTi 3axucHuKa. [Ipu BupimeHHI nuTaH-
HS TIPO T€, YM TIOBUHEH OyTU MpH3HAYCHUH
3aXHCHHK, KOJW TOTO BUMAararTh iHTEpecH
NpaBOCYAZsl, B OCHOBHOMY BpaXOBYETHCS
TSOKKICTD 3JI0YMHY, MOXJIUBI HACJIJIKH, T10-
TEHI[IIIHE TOKapaHHs, & TaKOX CKJIAJHICTh
cnpasu abo mponenypu (Tyamnid nporu I'pe-
it (24294/94) [11], (1998) § § 52-53, Ka-
panTa npotu LlBeimapii (12744/87), (1991)
§ § 32-38). Kpim TOTO, Ha pilICHHS MOXE
BIUIMHYTH OCOOJIMBO BPAa3JIMBE CTAaHOBHILE
00BHMHYBau4E€HOTO BHACIIZIOK TaKWX (aKTo-
piB, K BiK, CTaH 370pPOB’S, iHBAJIiAHICTB,
HeOIaronoxyYHe eKOHOMIYHE YH COIliabHe
cranoBuie. Kpim ycroro iHmmoro, ciig Bpa-
XOBYBATH NPUHLMUI PIBHOCTI CTOPiH.

Bapro ocobnuBo minkpecnuTy, 1o, Ha-
BiTh Y BHNAAKy 000B’I3KOBOT Y4acTi 3axuc-
Huka (ct. 52 KIIK Ykpainu) abo 3amydeHHs
3aXHMCHHKA CIIIAYUM, IPOKYPOPOM, CIIiTUUM
cynaero yu cyaoM (4. 1 ct. 49 KIIK VYkpai-
HH), BignoBigao 1o 4. 1 ctr. 48 KIIK VYkpa-
{HH, 3aXMCHUK MOXe y Oyab-KHH MOMEHT
OyTH 3alTydeHUM ITiT03PIOBaHUM, OOBHHY-

101



AHOBCbBKA O.T.

BaYeHUM, iX 3aKOHHUMH MpeICTaBHUKaMHU,
a TaKOX 1HIIMMHU 0COOaMU 32 IPOXaHHIM UM
3TOJIOI0 MiI03PIOBAHOTO, OOBHHYBaYCHOTO
JI0 y4acTi y KpUMiHAJILHOMY MPOBAJ>KEHHI.
[Ipu upoMmy, criguwii, TPOKYpOp, CIITIMi
cynns, cyn 3000B’s13aH1 HaJlaTH 3aTpUMaHIN
0co01 9n 0co0i, fKa TPUMAETHCS IIif] Bap-
TOIO, JTOTIOMOTY Y BCTAHOBIICHHI 3B’SI3KYy
13 3aXHCHUKOM a00 0co0aMH, sSKi MOXYTh
3allPOCUTH 3aXMCHUKA, a TaKOX HaJaTH
MOXIMBICTh BUKOPUCTaTH 3aco0M 3B’s3-
Ky U 3ampoIlleHHs 3axucHuka. Ciiguui,
MIPOKYPOP, CIIAYMA Cynss, cyn 30008’ A3aH1
yTPUMYBAaTHCS BiJl HaJaHHS PEKOMEHIawii
LIOZI0 3allydeHHS! KOHKPETHOTO 3aXHCHHKA.
BBakaemo 3a jmouinbpHe JONOBHHUTH CT. 49
KIIK Vkpainu bactuHOO 4 HACTyHHOIO
3MICTy: «3aJlyuyeHHsl CIiIYUM, TPOKYpO-
POM, CIITUUM CYIICI0, CYIOM 3aXHCHHKA
y BHMAJIKaX, nepeadadeHux muM Komekcom,
HE TIEpENIKOKAE peaizamii mpaBa Iimo-
3pIOBAHOTO, OOBUHYBAYEHOTO HA 3AJTyYCHHS
3aXMCHUKA 33 BIIACHUM BHOOPOM abo 3a BH-
00poM 10r0 3aKOHHOTO TIPE/ICTaBHUKA, a Ta-
KOX 1HIMX OCI0 3a MPOXaHHIM YH 3rOf0I0
ITi7I03pIOBAHOTO, 0OBUHYBauYE€HOT 0.

Takum 9WHOM, B MUTAHHSIX 3aTy4eHHS
3aXUCHHUKA Ma€ JSTH MPE3yMIIIisl epIIo-
YeproBoro mpasa MiJo3pIOBaHOro (0OBH-
HOYBa4e€HOT0) Ha 3aJIy4CHHS 3aXHUCHHKA
3a BIACHUM BHOOPOM Ha Oy[Ib-SIKOMY eTarli
3MIACHEHHS] KPUMIHAJILHOTO ITPOBAPKCHHSI.
3aydeHHs 3aXMCHUKA y BUIMAAKaxX, epe-
OadeHux 4. 1 cT. 49, cinigunm, MPOKypopoMm,
CITiTIUM cyaero abo CyIoM HE TEepEITKo/-
JKae peaizarii mpasa IiI03poBaHoro (00-
BHHYBAa4eHOI0) Ha CaMOCTiiHE 3aiTydeH-
HA 3aXHCHHKA 3a BJIACHUM BHOOpOM a0o
3a BUOOPOM HOTO 3aKOHHOTO TPEICTaBHU-
Ka, a TaKOXX IHITMX 0Ci0 3a MPOXaHHSIM UM
3rofI0K0 TIiJ03PIOBAaHOTO, OOBUHYBAa4YE€HOTO.

Bimmogigao o KIIK Ykpainm (ct. 324,
405) HesBKa 3aXUCHHKA Y CY[OBE 3aci/laH-
HS SIK Cyly Mepuioi iHCTaHMWii, Tak i cyay
aneJsIifHOI 1HCTAHLII € MiACTaBOIO A
BiJJKJTaJICHHSI CYAOBOTO PO3IIISY CIIPaBH.
BpaxoBytoun nonoxxkenns 4. 2 ct. 314 KIIK
VYkpaiHu, BIAMOBIAHO OO SKOi MiJrOTOB-
Yye Cy/lIOBE 3acilaHHs BiJIOyBA€ThCS 3T1IHO
3 MpaBWJIaMHu, repeadadennmMu M Kozek-
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COM JUTSI CYIOBOTO PO3IVISIITY, HESIBKA 3aXHC-
HHKa Y IiJITOTOBYE CY/I0BE 3aCiIaHHS TAKOK
€ MIICTaBOIO I BIAKIIAACHHS I11ATOTOBYO0-
o CYJI0BOTO 3acifianHs. Ha kaib, pe3ynbra-
T MOHITOPHHTY 3aCBiIUyIOTh, IO Maixe
vy 51% BUTAKiB 3aXUCHUKA HE 3’ IBJISUTHCH
y MiAroToBui cymoBi 3acimamms. Ix Bigcyt-
HICTh MOXKE TIOSICHIOBAaTHCh ab0 X Hezay-
YeHHSIM, A00 HEHAJIS)KHUM TTOB1IOMIICHHIM
Mpo CyIoBe 3acifjaHHd, a00 HasBHICTIO
MIEBHUX MPHYUH, MPO 10 3aXUCHUKU Mal
3a3/ajerigp MoBiIOMUTH cya, abo Hero-
TOBHICTIO JI0 CYIOBOTO po3rminy. B cury-
alisx BIJCYTHOCTI 3aXWUCHHKA HaHOLIbII
«TPOOIEMHOI0» TPYIIOI0 BUSBHINCH 0CO0H,
SKI MiI03pHBAIMCH (OOBHHYBauyBaJIUCh)
y BUYMHEHHI O0COOJIMBO TSDKKHX 3JIOYMHIB —
y 12,5% BumankiB BiACYyTHOCTI aJBOKATiB.
CyTTeBO MeHIIOK Oyma rpyna HEemOBHO-
miTHIX — ¥ 3,8% BUNAAKIB BiICYTHOCTI aj-
BOKAaTiB Ta Tpymna ocCi0 3 TCHXIYHUMH YH
¢dhizmaanmu Bagamu — y 1,3% BHIIaAKiB Bi-
CYTHOCTI aJJBOKATiB.

Oco0a, sika He Mana 3axucHuKa 'y 77,9%
CTIIOCTEPEXKEHb IIiJ Yac CYIOBOTO PO3IISLY
CIITYUM CyJJieto Ta oOBHHYBadeHi y 86%
TaKUX CaMUX CHOCTEPEKEHb IMiJl 4ac po3-
IJISITy TIPOBAKCHHS B CyJIi MepInoi iHcTaH-
111 BUCJIOBJIIOBAIN Oa)kaHHS 3aXHUIIATH cebe
camocTiiiHo; mpubim3Ho y 10% Bumankis
i103pIOBaHi, 0OBUHYBaYeHI MPOCHIIN BiJl-
KJIACTH CYJOBI 3aCilaHHSI 3 METOI0 3aIpo-
CUTH 3aXUCHHUKA, SKUH BKe OpaB yd4acTb
y IPOBaJKEHHI, 1 CyJT 3aJJ0BOJIFHSB TaKi KJ10-
notanHs; y 11,2% Bumaaxis mifg 9ac cy10Bo-
TO PO3NISIAY CIAYNM Cyniero Ta y 5,6% Bu-
MaJKIB ITiJ] 9ac CyAOBOTO PO3IIISAY MO CYTi
Mi03pIOBaHi, OOBHHYBAa4YeHI 3BEPTAIUCH
JI0 CYIly 3 KIIOTIOTAaHHSMH TPO TIPU3HAYEHHS
3aXMCHHKA 32 PaxXyHOK JICP>KaBH, i Cya 33710~
BOJIBHSB 111 KJIOTIOTAHHS.

Cyn y TpeTuHi BUNAIKiB BiACYTHOCTI
y4acHHUKIB nipouecy (35,3%) Biaknaaas ciy-
XaHHS Ha iHmy fary, xo4a y 41,2% Bumnaa-
KiB po3nisiy OyJ1o 3[iHCHEHO 3a BiJICYTHOCTI
CTOPOHHU 3aXHCTy. 3 OISy Ha 3a3HaucHi
CIIOCTCPSIKCHHSI MOXKHA JIHTH BHUCHOB-
KY, IIIO CYJl B HETIOOJIMHOKHX BHIIA/IKaX BCY-
nieped crarti 314 KIIK Ykpaian npoBoaus
IITOTOBYE CyAOBE 3aCiIaHHA 3a BiJICYTHO-
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CT1 YYaCHHMKIB KpUMIiHAJILHOTO MTPOBaKEH-
H$l, IPUCYTHICTB SIKKX € 000B’si3Kk0BO10. Lle,
B CBOIO Uepry, 0e31epeyHo MOKe BIUTHHYTH
Ha SKICTh 1 HAJICKHICTh MOJAJIBIIOTO CY/IO0-
BOTO PO3IVISLY, OCKUIBKH MUTAHHS, SKI CYJ
BiamoBimHO A0 crarti 315 KIIK maB po3ris-
HYTH Y TATOTOBYOMY CYJJOBOMY 3aciJlaHHi,
Oynmu BHpimeHHI 0e3 BpaxyBaHHS ITyMKHU
Ta MO3UIIIi BIICYTHHOTO YYaCHHKA.

[TpaBo Ha mOmMOMOryY ajgBOKara ITOIIH-
pIOEThCS Ha BCi €Tamu KPUMIHAIBHOTO
MPOBA/DKEHHS, B TOMY YHCIIi Ha JIOCYIOBE
po3ciinyBaHHS, IOCYIOBMH Tepioa, cy-
JOBUH PO3IVIAN 1 amemsauiidHi Hmpoueaypu.
OCKiIBKH BaXXJIMBO, 1100 MiX 0OBHHYBaue-
HUM 1 aJBOKaTOM BCTaHOBHJIMCS BiTHOCHHU
JOBipH Ta KOH(iAEHIIHHOCTI, 0OBHHYBa4e-
HUI Mae mpaBo BHOHMparu, XTo Oyae mpesa-
CTaBJIATH HOTO IHTEPECH.

Onnak, oOBHMHYBaueHHWH HeE 3aBXKIU
Mae HeoOMeXXeHe MpaBo Ha BHOIpP aJBOKa-
Ta, 0COONNBO, SIKIO TOCITYTH OCTAHHBOTO
OTUTAYYIOTHCA JIeprKaBor0. €BpOTNEHCHKUN
CyA yXBaJIMB, IO NIPU MIPU3HAYEHHI 3aXHC-
HUKa CylIH TIOBHHHI BpaxoByBaTH TMo0a-
KaHHA OOBMHYBAauCHOTO, OIHAK TaKi IIO-
OakaHHS MOXYTh OYyTH TPOIrHOPOBaHI
B iHTepecax npaBocynus (Kpyaccan nmportu
Himeyunnn (13611/88) [12], (1992) § 29,
Jlarepbnmom mnporu IlBemii (26891/95)
[13], (2003) § 54, Maiizit mporu Pocii
(63378/00), (2005) § 66).

B HamioHamsHOMY 3aKOHO/IaBCTBI HaBe-
nera suiue nosurisa €CITJI 3HaxoquTh CBOE
BperyntoBanHs B cT. 53 KIIK Ykpainu, Bin-
TIOBITHO 70 SKOI CIIiAYWH, TIPOKYpOp, CIiM-
YUl CymJsl YW CyJHl 3ally4aloTh 3aXHMCHHKA
Il TIPOBEAEHHSI OKPEMOI TMPOLECYyATbHOT
Iii 3a BIACHOK IHILIAaTUBOIO BHKIIIOYHO
y HEBIZKIIaJHUX BUNaKax. /lana Hopma BH-
3Ha4a€ HEOOXIHY CYKYITHICTh JBOX yMOB,
3a AKUX BIAIMOBIIHI ITOCAI0BI 0COOU MAKOTh
[IPaBO 3aJIyYUTH 3aXHCHHKA 33 BIACHOIO 1Hi-
LiaTUBOIO JJ151 y4aCTi OCTAHHBOTO B OKpEMiit
mpouecyanbHiii aii, a came: 1. Koiu € moTpe-
0a y TpOBeICHHI HEBIIKIATHOI MPOIECy-
aJBHOT J1ii 32 000B’SI3KOBOKO YYACTIO 3aXUC-
HUKa; 2. 3aBYaCHO MOBIJJOMJICHUH 3aXHUCHUK
HE MOKe IPUOYTH ISl Y9acTi y MPOBEICHH1
mporecyaibHoi Jii / abo 3aB4acHO TMOBI-
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JOMIICHUH 3aXMCHHUK HE MOXKE 3a0e3MeUnTH
y4acTh IHIIOTO 3aXHCHHKA / ab0 Migo3pro-
BaHWH, OOBHHYBauCHHH BUSBUB OakaHHS,
ajie e He BCTHT 3aIyYUTH 3aXHCHUKA / 200
M1 J03PIOBaHMA, OOBUHYBAUCHHI BUSBHUB Oa-
YKaHHS 3aTy9ATH 3aXFCHUKA, aje MPUOYTTS
00paHOTO 3aXMCHUKA HEMOYKIIHBE.

BapTo Bizpi3HATH YMOBH, 32 IKHX MOXeE
OyTH 3amydyeHHWH 3aXWCHUK I ydYacTi
B OKpeMill HEBIAKIAAHIA TpOIeCyaTbHii
Iii 3a 1HIIIaTUBOIO CIITYOTO, TMPOKYpopa,
CJILTYOTO CY/II, CyAY Ta 3a IKUX MOXKE OyTH
3aJlyd4eHUl 3aXMCHUK JUIsl y4acTi B OKpe-
Mill mpouecyanpHiil 1ii, sSika He Mae 03HaK
HEBIJKIaTHOCTI. AJDKE 3alPOCHUTH 3aXUC-
HHUKa JI0 y4acTi B OKpeMil mpolecyaibHii
Jii Mae mpaBo 1 caMm Ii03pHOBaHUi, 00-
BuHyBadeHnd (4. 2 ct. 53 KIIK Ykpainn).
Slkmo mpomecyaiapHa i HE € HEeBiAKIAI-
HOI0, 3aXHCHHK MOXe OyTH 3aJydeHHM
B TOPSAAKY CT. 49 CIiIduM, TPOKYPOPOM,
CIITYNM CYIICI0, CYJIOM 3a iX iHII[IaTHBOIO
JIUIIE 33 CyKYITHOCTI HACTYITHUX YMOB: 1. €
norpeda B MPOBEACHHI MPOIEeCyalbHOI il
32 000B’3KOBOIO yUACTIO 3aXMCHHKA; 2. He-
MOXKJIMBE MPUOYTTS 3aXHMCHHUKA, OOPaHOTo
MiJ03pIOBaHUM, OOBHHYBAaY€HUM, MPOTSI-
TOM JIBAJISATH YOTUPHOX TOIUH 1 TiI03pH0-
BaHUK (OOBUHYBaYCHUI) BiAMOBISETHCS
CaMOCTIHHO 3aJly4aTH IHIIOTO 3aXWUCHHKA
(4. 2 ct. 53 KIIK Ykpainu) / abo Ha cTamii
CYZIOBOTO TIPOBAaJPKEHHSI IPUOYTTS B CYIOBE
3acilaHHs 3aXHCHIKA, 00paHoro oOBUHYBa-
YEHHUM, MPOTITOM TPHOX JIHIB € HEMOXKIIHU-
BuM (4. 3 cT. 324 KIIK VYkpainn).

IIpu 1IbOMY, BapTO ITaM’sTaTH, IO Bia-
nmoBigHO 10 4. 7 cr. 135 KIIK VYkpainnm,
ocoba Mae OTPUMATH TTOBICTKY TPO BHKIIHUK
a00 OyTH TIOBiJOMJICHOIO TIPO HBOTO 1HIITHM
IIUITXOM He Ti3HilIe HiXK 3a TpH JH1 10 THS,
KOJIM BOHA 3000B’s13aHa MPUOYTH 32 BUKIIH-
KOM. Y BHIIaJKy BCTaHOBJICHHS 1M Kojek-
COM CTPOKIB 3IifICHEHHs MpOLeCyaTbHUX
NI, K1 HEe JO3BOJISLIOTH 3M1HCHUTH BUKIINK
y 3a3HaueHH CTPOK, 0coda Mae OTpUMAaTu
MOBICTKY PO BUKJIMK ab0 OyTH MOBigoMIIe-
HOIO PO HHOTO IHIIUM IUIIXOM SKHAWIII-
BUJIIIE, ajic¢ B OyAb-IKOMYy pa3i 3 HaJaH-
HAM i HEOOXiITHOTO Yacy IS MiATOTOBKH
Ta IpUOYTTA 32 BUKIUKOM.
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AHOBCbBKA O.T.

Came Tomy, y CraHgaprax SKOCTi
HajJaHHA Oe30IUIaTHOI BTOPWUHHOI Ipa-
BOBOi JOTIOMOTH y KpUMIHAJbHOMY IIPO-
Leci, 3aTBepKCHHUX pilieHHsM PAY Bix
17.12.2013 p. (mami — Craanmaptn) [14], 3a-
3HAYAETHCS, U0 Y pa3i MpU3HAYEHHS 3aXHUC-
Huka B mopsaky ct. 53 KIIK VYkpainn Bin
Ma€ TePEeKOHATHCH, IO PaHille 3aTydeHHi
3aXUCHHK JIHCHO 3aBYaCHO Ta HAJIEKHUM
YIHOM OYB ITOBiJOMIJICHHH ITPO MPOBEICHHS
i€l TmporecyabHol [ii, a TaKoX, 0 MpPo-
LecyanpHa [isi MIACHO € HEeBiIKIAIHOIO.
VY pa3i BUSBICHHS HEBIJMOBITHOCTI IMM
BHMOTaM 3aXMCHHK M€ 3asBUTH KIOMOTaH-
HSl CHiAYOMY, POKYpOPY, CIITUOMY CyAIi
a0 cyny mmpo nepeHeceHHs npolecyaabHOT
Iii y 3B’s3Ky 3 BiJICYTHICTIO Takux oOcCTa-
BUH. Y pasi BIIXUJICHHS TAKOTO KJIOMOTaH-
Hsl, 3aXMCHUK BUKOHY€E OOOB’S3KH, TOKJIa-
neHi Ha Hporo 4. 3, 4 cT. 53 KIIK Ykpainw,
3a BUKITIOYEHHSM BHITAKIB BCTAHOBJICHHS
HasSBHOCTI KOH(IIKTY iHTEpPECiB IpH BHUKO-
HaHHI JaHOTO OPYYCHHS.

[lincymoByto4H, BBaXKaeMO 32 MOXKITHBE
BH3HAYUTH, 0 Y BHUIMAIKY O€3ITiICTABHOTO
3aTy4eHHS 3aXHCHUKIB B MOPSAKY CT. 49, 53
KIIK VYxpainu, HEBMOTHBOBAaHOI BiJIMOBH

B HaJaHHI I O3HAHOMIICHHS MaTepialliB
JOCYIOBOTO PO3CJIiAyBaHHS, BH3HAYCHHS
HEBUIIPABAaHO OOMEKEHUX CTPOKIB IS
O3HAaHOMJICHHS 3 LIMMH MaTepiajamu, 3asiB-
JSITU 3asBYy TPO BiABIJ CHIAYOTrO, HIPOKYpO-
pa, cruimgdoro cyaai, ckiany Cydy 3 MiJcTaB
yIepeIKeHoCTi. Y BHIAAKY TNPOBEICHHS
MpoIeCyalIbHUX Jill 0€3 ydyacTi 3aXHMCHHKA
3a HasBHOCTI 0OCTaBUH, 110 0OYMOBIIOIOTh
Horo 00OB’SI3KOBY Y4acTbh, O€3IiICTABHOTO
3aJy4eHHS 3aXUCHHUKIB B IOPSAJKY cT. 49, 53
KIIK Vkpainy, a TAKOX y BUNIQAKY IPUIHAT-
TS BITMOBH BiJl 3aXMCHHKA O€3 oro mprcyT-
HOCTI Ta/abo 6€3 HagaHHs MOMKJIUBOCTI AJIs
KOH(IICHIIIHHOTO CITUTKyBaHHS, aIBOKATH
MAroTh 3asBJSATH KJIONOTAHHS MPO BU3HAH-
HSl OTPUMAaHMX IIiJ Yac NMPOBEACHHS JAaHUX
NpOLECYIbHUX il T0Ka31B HENOMyCTUMU-
MU BHACJIIIOK HOPYILIECHHS IpaBa Ha 3aXHCT
(m. 3 4. 2 ct. 87 KIIK VYkpainu). B minomy,
y BHUMNAJKy MOPYLICHHS MpaBa MiJ03pIoBa-
HOTO, OOBHMHYBAaY€HOTO HAa 3aXHCT, BapToO
BUKOPUCTOBYBaTH SIK HalliOHaJbHI MpaBo-
Bi MEXaHi3MH TMEpenisiAy CYAOBHX pillleHb
B KPUMiHAJILHOMY MIPOBAJKEHHI, TaK 1 MiX-
HApOJIHI CYNOBI IHCTUTYIIT JUIsl 3aXKCTY iH-
TEPECiB MMi03PI0BAaHOI0 (0OBUHYBAUEHOTO).
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lanovska O. Some aspects of violation of the right of a suspect (accused) in defense in
criminal proceedings.

This article examines some aspects of violation of the right of a suspect (accused) in defense in
criminal proceedings. The author examines the problem of providing the mandatory participation of
defense counsel in criminal proceedings and attracting defender procedure for individual proceed-
ings. The author stresses that in case of violation of the rights of the suspect (accused) to defense the
national legal mechanisms for review of judicial decisions in criminal proceedings and international
judicial institutions for the protection of the suspect (accused) should be used.

The author notes that the presumption of the priority of rights of the suspect (accused) to engage
defense counsel of their own choice must act at any stage of the implementation of the criminal
proceedings. The right to counsel applies to all stages of criminal proceedings, including pre-trial
investigation, pre-trial period, trial, and appellate procedure. Whereas it is important that between
the accused and the lawyer established a relationship of trust and confidentiality, the accused has
the right to choose who will represent him. However, the defendant does not always have the un-
limited right to choose a lawyer if the latter services are paid by the state. The European Court ruled
that the appointment defender courts should take into account the wishes of the accused, but such
requests could be ignored in the interests of justice. In the case of the groundless involvement of
defenders, unmotivated refusal to provide for exploring of the materials of the criminal proceedings,
lawyers should declare the application for removal of investigator, prosecutor, investigating judge on
the grounds of bias. In the case of proceedings without a lawyer, lawyers must apply for recognition of
the received during these proceedings evidence inadmissible due to violation of the right to defense.
In the article the author gives practical advice to lawyers and formulate proposals to improve the
criminal procedural legislation of Ukraine.

Keywords: the right to defense, mandatory participation of the defender, suspect, accused, legal aid.
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