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JImutpo TYBOBUH,

HamionanbHa akanemis [lep:kaBHOT IPUKOPAOHHOT CIIy )0 YKpaiHu
iMeH1 bornana XMenapHUIIEKOT0, M. XMEIBLHUIIBKUH

MMPOBJIEMHI IUTAHHS Y BITIPOBAIKEHI TPOI'PECUBHOI
CUCTEMU BUKOHAHHSI (BIIFYBAHHS) IOKAPAHB B YKPAIHI
CTOCOBHO XKIHOK, 3ACY/’KEHUX JO JOBIYHOI'O
HO3BbABJIEHHSA BOJII

Cmammsa npucesiuena aHanizy GIMYUZHAHO20 KPUMIHAILHO-BUKOHABYO20
3aKOHO0ABCMBA 8 YACMUHI BNPOBAONCEHHS NPOCPECUBHOI CUCMEMU BUKOHAHHSL
(8i00y8aHH5) NOKAPAHL CMOCOBHO JHCIHOK, 3ACYONCEHUX 00 008IUH020 NO30A8eHHs
goni. OcHoeHa yeaza aemopa 30cepeddceHd HaA GIOCYMHOCMI Y KPUMIHATbHO-
BUKOHABYOMY 3AKOHOOABCMBI HOPM, CNPAMOBAHUX HA 3MIHY YMO8 MPUMAHHS HCIHOK 8
CEKmMopax cepeoHbo20 pIiBHSA 0e3neKu BUNPABHUX KOJIOHIU MIHIMAIbHO20 pDIGHSL
Oe3nexu i3 3a2aibHUMU YMOBAMU MPUMAHHSL, WO 3YMOBIIOE NOPYULEHHS] CUCTEMHOCTI
V (OYHKYIOHYBAHHI NPOCPECUBHOI cucmeMU 8UKOHAHHS (8i00VBAHHS) NOKAPAHD.

Knrouosi cnoea. oosiune nozoasnenus 601, NPpocpecusHa cucmemd, 3acy0HCeti
JHCIHKU, CMPYKMYPHI OLIbHUYT BUNPABHUX KOJIOHIIL.

IloctanoBka mpoljeMu Yy 3arajJbHOMY BHIJAAL. 3 TOPUHAHATTIM
KpuMinanbHo-BukoHaBuOoro kojaekcy Ykpainu (mami KBK) Oyno mnependaueno
nepedyAoBy cucTeMu Kiacu@ikaiii yCTaHOB BHMKOHAHHS IOKapaHb 3a CTYNEHSMU
Oe3reku, 1o npuitHiaTa y €Bpori, 1 4aCTKOBO OyJI0 BBEAEHO MPOrPECUBHY CUCTEMY
3MIHM YMOB TpHUMaHHS (J1ajli MPOTPECHUBHA CHUCTEMAa) 3acCy)KCHUX 3aJIeKHO Bij
CTymneHs iX BumpasieHHs. Came 4acTKOBO, Tak SIK CTOCOBHO OCi0, 3aCyIKEHHX 0
JOBIYHOTO MO30aBJICHHS BOJi, 3aKOHOJABEllb HE 3pOOMB >KOJAHOIO HATSAKY Ha 3MIHY
YMOB TpUMaHHA. 3 OpUHHATTAM mnoaanemmx 3MmiH g0 KBK  mocrymoo
peani3oByBaIMCh TOJIOKEHHS, SKI CBIJYWIM NP0 BIPOBAIKEHHS MPOrPECUBHOT
CUCTEMU BUKOHAHHS (B110yBaHHs) OKapaHb.

Ha xanb 3akoHOfaBenp, npuitmMatoun nogansii 3minu 1o KBK, He npuainus
HaJEeXXHOI yBard BIPOBAXKCHHIO JAaHOT MPOrPECUBHOI CUCTEMHU CTOCOBHO >KIHOK,
3aCy/DKEHUX J0 JOBIYHOTO TMO30aBJICHHS BOJI, a 30CEPEIMB CBOIO yBary TUIbKH Ha

peamizaiito ii popM CTOCOBHO YOJOBIKIB, IO 3aCy/KEHI JO aHAJOTIYHOTO BUIY
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nokapanHs. Sk 3a3HauaB SkoBiaeB A. M., «['0JIOBHOIO METOK NPOTrPECUBHOT
(crynmiHyacToi) cucTeMu € Oe3lepepBHE TMParHeHHs CIOHYKaTH 3acCyI’KEHOTo
CaMOCTIHO BIUIMBAaTH Ha BIJIACHY [IOJIO, BIIACHUMM 3YCWJUISIMU JIOOMBATHUCS
MOJIMIIEHHST CBOIO CTAHOBMILA ULUISIXOM TMEpEBEJEHHsS Ha BHUIIUNA 1a0enb
nporpecuBHoi cucremu» [3, c. 100]. Metoro mokapaHHs € BUNPABICHHS, a OTXKE
3aKOHOJIaBELlb MaB OU MepeadauuT CTUMYIIIOI0Y1 (GaKTOPH JIJIsi HOTO JOCATHEHHS.

AHaJNI3 OCTaHHIX [JOCJHIKeHb 1 myOJikamii, B SIKHX 3aI04aTKOBaHO
BUPilIEHHSI JaHOI MpPo0JieMH Ta HA AKi ONMHUPAETHCA ABTOP. Y BITUYUZHIHOMY
3aKOHOJJaBCTB1 BUPILNIEHHIO MpoOsieM peaitizalii IporpecuBHOI CUCTEMU BUKOHAHHS
(BimOyBaHHSI) MOKapaHb y CBOIX MYyOJIKalIAX OPUAUIAIM yBary Takl BUY€HI SIK:
bapam €. YO., Jlenucora T. A., T'enp A.Il., Cremantok A. X, Tpybnukos B. M.,
SAxosens I. C., Suumma M. M. Ta iH., ane OCHOBHUH 3MICT iXx mpambs OyB
COpSIMOBaHMI Ha peai3alilo Takoi MPOrPECUBHOI CHCTEMH caMe€ CTOCOBHO
YOJIOBIKIB, 10 3aCy/KeH1 «oBiUHO». Cepea HAyKOBIIB, SIKi CIPSIMOBYBaJld CBOi
mpaili Ha NOPsI0K BUKOHAHHS JIOBIYHOTO MO30aBJIEHHS BOJII CTOCOBHO JKIHOK, MOKHA
Buokpemutu JlyronoBy T. B. ta bagupy B. A.

Metowo cTarTi € JIOCHIKEHHS MpaBOBUX NpoOJeM Yy BIPOBAKEHI
MPOrpPECUBHOT CUCTEMU BHUKOHAHHS (B1AOYBaHHS) TMOKapaHb CTOCOBHO >KIHOK,
3aCyPKEHHX J0 JTOBIYHOTO MO30aBIIEHHS BOJIL.

Bukisiag ocHOBHOro MatepiaJy aoc/i:keHHs. BapTo 3ayBakuTu, 1110 KiHKA,
TaK caMo fK 1 YOJIOBIK 3aCy/KEHI J0 JOBIYHOIO M030aBJICHHs BOJ1, MalOTh MPaBO Ha
MOMIIYBaHHs. B TakoMy KOHTEKCTI 3aKOHOJIaBellb, MPUHMAIOUX T1 UM 1HIII NMPABOBI
HOPMH, SIKI CTOCYIOThCSI BUKOHAHHSI MOKapaHb, MAa€ CTUMYJIIOBATH 3aCYJKEHOTO IO
MPABOCIYXHSHOI MOBEMIHKU. 3acy/KEHUH e, B CBOIO 4Yepry, Mae OO0OB’S30K
JOTPUMYBATUCh BU3HAYEHUX 3aKOHOJABIIEM HOPM, YUM CaMHUM JOBOJIUTU CBOE
BUIpaBieHHs. Takuil minxig peanisyBaB Ou B kutta 1. 107 €Bponeicbkux
MEHITEHIIAPHUX TPAaBWI, SIKUM BHU3HAUYEHO, IO: «1JI YB'SI3HEHUX, 3aCY/DPKCHHX Ha
TpUBaJl TEPMIHU YB’SI3HEHHS, HEOOXIIHO BXHUBATU 3aXOAUW 3 TIOCTYIOBOIO

MOBEPHEHHS 10 KUTTA Ha BoJ» [10]. dakTUYHO TOBOPUMO PO peaizaliio 10 TaKUX
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3aCy/PKEHHX TMPOTPECUBHOI CUCTEMH B 3aJIEKHOCTI Bl IXHBbOIi MOBEAIHKH, IO B
MOJAJIBIIOMY MOKE CTATH IMiJICTABOIO JJIs1 TOMMTYBaHHS.

KBK He MICTUTB y CBOIX HOPMATUBHUX MOJIOKEHHS! BU3HAYEHHS MTPOTrPECUBHOT
CUCTEMHU, a TOMY L€ TOJIOKE€HHS PpO3IJISAAETbCS CYTO HAYKOI KpHUMIHAIBHO-
BUKOHABYOI'O MpaBa. Y BITYM3HAHOMY KPHUMIHAJIbHO-BUKOHABUOMY 3aKOHOJABCTBI
MO>XHa BUOKPEMUTH Taki (hopMH peaiiizallli mporpecuBHOi cucteMu: 1) 3MiHa yMOB
TPUMaHHS 3aCy/PKEHUX Yy MeXax OJIHI€T yCTaHOBM BUKOHAHHS mokapanb (nani Y BII);
2) 3MiHa yMOB TpUMaHHs IUISIXOM mepeBeeHHs 3 oaHiei YBII B iHmy; 3) ymMoBHO-
JIOCTPOKOBE 3BUIBHEHHS Bil BiAOyBaHHS MOKapaHHS abo0 X 3aMmiHa HE BIIOyTOl
YaCTUHU OLIBII M’ SIKUM BHJIOM MOKapaHHs [6, c. 384].

3a HasgBHOCTI TaKUX PI3HOBU/IB MOKpAllleHHS YMOB BiIOyBaHHS MOKapaHHs
ciia moroautuch 3 nymkoro Uymina M. 1. ta T'ens A. I1., siki IpakTHYHO OJTHO3HAYHO
B CBOIX JIOCHIIKEHHSX BKa3ylOTh Ha Te, II0 3MIHA YMOB YTPUMAaHHS 3aCyKCHUX Y
mpoiieci BiI0yBaHHS MOKapaHHS € OJHUM 13 Halle()eKTUBHIMINX €JIEMEHTIB CUCTEMH
KapaJibHO-BUXOBHOTO BIUIUBY [5, c. 40] Ta 3aco60M aJii MOTHBALlil PABOCTYyXHIHOT
MOBE/IIHKHU 3aCyKEHUX ITi]1 yac BiOyBaHHs mokapaHHs [4, c. 148]. CX0xko010 € Takox
nymka TpyOnukoBa B. M., skmii y CBOiX mpamsx 3a3HayaB: «IJIg TOro, o0
JOCSTHYTH MaKCHUMaJbHOTO YCHIXY Y BHUIIPABJICHHI 3aCy/KEHUX, 3aCO0M, BKUBaHI
JUTSL ITHOTO, HE MOXKYTh 3aJIUIIATUCS HE3MIHHUMUY [8, c. 169].

Ha npeBenukuii skajib pe3ylbTaTd aHaI3y MOJOXEHb KPUMIHAIBHO-
BUKOHABYOI'0 3aKOHOJABCTBA CBIAYaTh, IO HI Apyra, Hi TpeTs Qgopma peanizamii
MPOrPECUBHOT CUCTEMHM [JISl 3aCyIKEHUX A0 JOBIYHOTO MO30aBIEHHS BOJI KIHOK
peanizoBaHa OyTH HE MOXeE, a MOXe OyTH 3acTocoBaHa «(haKTUUHO» mepiua popma y
BUIJISI/I1 3MIHU CTPYKTYPHUX JIUTbHULb BUTIPABHOI KOJIOHI].

[lepeBeneHHsT 3acy/KEHUX JO JOBIYHOTO IM030aBJICHHS BOJII JKIHOK MIXK
BUIIPABHUMH KOJIOHISIMH, MOXKE€ MaTH MICI€ BUKJIIOYHO MIXK CEKTOpaMH, SKI B HHUX
YTBOPIOIOTHCSA, Tak sk B 4. 1 cT. 151-2 KBK Bu3HaueHo, 110 KIHKH, 3aCy/IKEH1 10
JIOBIYHOTO 1030aBJICHHS BOJIi, PO3MIIIYIOTHCA, SIK MPABUIIO, Y CEKTOPaX CEPEIHbOTO
piBHs O€3MeKu BUIIPAaBHUX KOJIOHIM MIHIMAJbHOIO PIBHS O€3MeKd 13 3arajlbHUMHU

ymoBamu TpuManHs [1]. TlepeBenennst 3acyeHOro 3 OJHI€I KOJOHII B IHIIY 3
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OJIHAKOBHM piBHEM O€3MeKM HISKMM YMHOM HE BIUIMHE HAa YMOBHU YTPUMAaHHS 1
MporpecuBHa cUCTeMa peajli3oBaHa He Oyje.

JloBiuHe 1030aBJICHHS BOJII MPU3HAYAETHCS BUKIIOYHO 32 B YMHEHHS OCOOIMBO
TSOKKUX 3JI0YMHIB, YMOBHO-IOCTPOKOBE 3BUIbHEHHS BIAMOBIAHO 70 1. 3 4. 3 cT. 81
Kpuminansnoro koaekcy Ykpainu (nani — KK) moxke 6yTy BUKOpUCTaHO TUTBKH TOJ1
KoM oco0a BinOyle HE MEHIe TpbOX YBEpTeH CTPOKy mokapaHHsa. OpHak, sk
BkazyBaB TioTworiH B. I.: «qoBiuHe mo30aBiieHHS BOJII, SKE XOYa 1 TPUBAaE B Haci,
NpoTe€ HI B 3aKOHI, HI y BHUPOKY CyIy NEBHUU CTPOK HOro 3acCTOCYBAaHHS MO
3aCyJIPKEHOT'O HE BCTAHOBIIOETHCS» [2, ¢. 363]. OTxe, MOBIUHE MO30aBICHHS BOJI HE
MIJIAETECS CTPOKOBOMY BHMIPY 1 TOMY 1€ aOCOJIIOTHO BHUKIIOYAE MOXKIUBICThH
3aCTOCYBAaTH YMOBHO-IOCTPOKOBE 3BUIBHEHHS /10 TAKUX OCIO.

3a3HayeH1 BUILE TOJIOKEHHS TAKOXK CTOCYIOThCS 1 MUTAHHS 3aMIHU HEB1AOYTOT
YaCTHMHM TMOKapaHHs Oulbll M’ SKUM BuJoMm. s Toro, mo0 3acyKeHOMY 0
JOBIYHOTO TMO30aBJIEHHS BOJII 3aMIHUTH TOKapaHHS Ha OUIbII M’siKe HEOOX1THO
BIIOYyTH MEBHUN CTPOK IMOKapaHHsA, sIKMW Bu3HadeHW# B m. 3 4.4 cr. 82 KK, ane
3HOBY K TaKH, JIOBIUHE M0O30aBJIECHHS BOJII HE MiJAETHCS CTPOKOBOMY BUMIpY 1 1I€ B
CBOIO 4YEpry BHKIIOYAE 3aCTOCYBAHHS «TPeThOi» (OpMH peanizalii MporpecuBHOI
CUCTEMHU.

CyTHICTB IHCTUTYTY 3MIHM YMOB TPUMaHHS B ME€XaX OJIHI€I BUIIPABHOT KOJIOHIT
MOJIATA€E B TOMY, 1[0 B 3aJIEKHOCTI BiJl MOBEAIHKHU 3aCy/I>)KEHOI0, HOro CTaBIEHHS 10
npaii, CTPOKy BIAOYTOTO MOKapaHHS TOILIO, MOro MPaBOBUN CTAaTyC MOXE CYTTEBO
3MIHIOBATUCS, SK B CTOPOHY 3MEHIIEHHS OOCIry NpaBOOOMEXKEeHb, BCTAHOBJICHHX
KpUMiHATbHO-BUKOHABYUM 3aKOHOJABCTBOM, TaK 1 B CTOPOHY iX 30UIbIIeHHS [7].

Tenep Oubl AeTaNbHINIE 3BEPHIMO CBOIO yBary Ha peajizalliio IporpecuBHOI
CHUCTEMH CTOCOBHO 3aCyJ/KEHHMX J0 JIOBIYHOTO 1MO30aBJICHHS BOJII KIHOK B MEpIIii ii
dbopmi. BimgmoBigHo 1m0 4.2 cr. 151-2 mis KiHOK, 3aCyKEHUX JO JOBIYHOIO
no30aBJCHHS BOJII, BCTAHOBIIIOETHCS PEXUM, TNepeadayeHudl g TpUMaHHS
3aCy/DKEHUX VY BHUIIPAaBHUX KOJIOHIAX cepenHboro piBHsA Oesmeku [1]. Taki x
noyioxkeHHs: onucaHi B a03.3m. 1 Poznimry XXXIII IlpaBun BHYTpPIIHBOTO

PO3MNOPAOKY YCTAHOB BHKOHAHHA IIOKapaHb: IIOPAAOK Ta YMOBH TpPHUMAHHA
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3aCyPKEHHMX JI0 JOBIYHOTO MO30aBJIEHHS BOJI IHOK BCTAHOBIIOIOTHCS, SIK AJIs OCiO,
AKl B1AOYyBalOTh IOKApaHHS y BHUIIPABHINM KOJOHIT (CEKTOpl) CepeaHbOro pPIBHS
0e3MekH, 13 3a0e3MeUeHHsIM 130JIA111 Bi IHIIMX KaTeropii 3acyeHux [9].

Crarrero 102 KBK Bu3zHaueHO MOHATTS pEeKUMY Y KOJIOHIAX Ta MEPEPaxoBaHO
OCHOBHI HOT0 CTPYKTYpHI €JI€MEHTH, Cepe] SKMX BKa3aHO TaK0oX Ha 3MIHY YMOB
TPUMaHHS 3aCy/PKEHUX. A OTXke, [KII0 Ha KIHOK, 3aCyIKEHUX 0 JOBIYHOIO
1Mo30aBJeHHS BOJI, PO3MOBCIOKYETHCS PEXUM MepeadayeHuii s KOJOHIN
CepeaHBOTO PIBHA Oe3mekH, TO BiANMOBimHO, mosiokeHHs cT. 151 KBK na Hux He
MOIIUPIOIOTHCS.

B TakoMy KOHTEKCTI HEOOXITHO aHali3yBaTh 3aKOHOJAaBYl HOPMH, SKi
COpsIMOBaHI Ha pETryJIIOBaHHS IMpoliecy BiAOYyBaHHS IOKapaHHS B KOJOHIAX 13
cepeaHiM piBHeM Oesneku. st peasnizaliii MpOrpecUBHOI CHUCTEMHU 3aKOHO/AaBEllb
BHU3HAYMB, 110 B KOJOHISX 13 CEpeJHIM pIBHEM O€3MEKH CTBOPIOETHCS YOTHPHU
CTPYKTYpH1 JAUIbHHMIN, AKI 3a3HadyeHl B a03.2 4.1 cr. 94 KBK a came ninbHUII:
KapaHTUHY, AIarHOCTUKM 1 PO3MOALTY; pecolianizaiii; MOCHWICHOr0 KOHTPOJIIO;
comianbHoi peabumiTamii [1]. Takoxx 3axkoHOIaBelb 3aKPINUB MPABO 3aCy/KEHUX Ha
MOJIMIIEHHST YMOB TpuMaHHs y 4. 2 cT. 139 KBK.

[IpoTe nnsi BU3HAYEHHS TOTO, SIKOKO Mipolo 3a0e3neuyerbesi (QYHKIIIOHYBaHHS
MPOrpPECUBHOT CUCTEMH, TOTPIOHO MpPOAHANI3YyBaTH HACTyIHE — YW AIICHO
3aKOHOJIaBELlb 3aKPINKB MPAaBO KIHOK, 3aCyIX)KEHUX J0 JIOBIYHOTO 1M030aBJIEHHS BOJII,
nepedyBaTu y TAKUX CTPYKTYPHUX AUTHHUIISX BUIIPABHUX KOJOHIN?

Halinepmia nainbHMIS, B SIKy MNOTPAIUISIOTH yCi HOBOMPUOYINI 3acyKeHi
BiMOBiAHO /10 4. 2 cT. 94 KBK € ninpHUIS KapaHTUHY, AIarHOCTUKU Ta PO3MOILTY.
Sk Bkazano y 4.1 cr. 95 KBK 3acymxeHi, momilieHi B JUIBHUIIO KapaHTUHY,
JTIarHOCTUKHA 1 PO3MOJUTY, TPOTITOM YOTHUPHAIIATH 110 MiAJAI0ThCS TOBHOMY
MEIUYHOMY OOCTEKEHHIO JJI1 BUSBICHHA 1HQEKIIHHUX, COMAaTUYHUX 1 MCUXIYHUX
3aXBOPIOBaHb, a TaKOX MEPBUHHOMY IICUXOJIOTO-MEIaroriyHoMy Ta IHIIOMY
BuBUeHHIO [1]. He pmominsHO roBoputH mpo Te, IO Taka AUIBHUIL € B3araii
CKJIaJI0BOIO YaCTUHOIO MPOTrPECUBHOCTI BiOyBaHHs mokapanHs. ['ens A. I1. 3 uporo

MIPUBOJY BUCIIOBIIOETHCS aHAJIOTTYHO: «IIEPEBEICHHs 3acykeHuXx 3 AutbHUIl K[iP
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70 JOUIBHHUI pecoliaiizaiii KOJHUM YHMHOM HE BIUIMBAa€ Ha IPABOBHI CTaTyc
3aCyPKEHHX, TaKe MEepeBe/ICHH HE MOXe OyTH BIIHECEHO /10 IHCTUTYTY 3MIHU YMOB
TPUMaHHS B MEKaxX OAHI€ET KOJoH1D» [7].

[licns Toro, sk 3acymkeHud Oyae MiANaHUA TOBHOMY OOCTEKEHHIO Ta
MICUXOJIOTO-TIEIarOT1YHOMY YM 1HIIOMY BHBYEHHIO, BIH TEPEBOJUTHCA B OAHY 13
CTPYKTYpPHHUX JUIbHMIIL, BU3HAueHUX y 4.1 a63.1 ct. 94 KBK. OnHak MOXIHMBICTH
TaKOI'0 MEPEBEJICHHS «4aCTKOBOY» PO3MOBCIOKYETHCA HA 3aCYIKEHHUX J0 JOBIYHOTO
no30aBJieHHsT BOJII KIHOK. UWHE KPUMIHAIbHO-BUKOHABUYE 3aKOHOIABCTBO MPSIMO
3a00pOHs€ MEPEBOAUTH TAaKUX 3aCyIKEHUX IO AUIBHUIL MOCHIEHOIO KOHTPOIIO Ta
JTUTBHUIB COLIIAJIBHOT peadiiTartii.

Tax, B u. 4 ct. 94 KBK 3a3HaueHo, 110 y BUNPAaBHUX KOJOHISAX JJISl TPUMAHHS
3aCy/DKEHUX >KIHOK JUTBHUIIA MOCUJIEHOTO KOHTpoto He cTBoproeThes [1]. ¥V KBK
BKa3yeThCsl HAa T€, IO MNPUMINIEHHS KaMEpPHOTO THUILY CTBOPIOIOTHCA TUIBKUA B
JTUIBHUIISIX TOCHJIEHOTO KOHTPOJIIO 1 B KOJOHISX 3 MaKCUMAaJbHUM PIBHEM O€3IEKH.
Xoua y 4. 1 ct. 151 KBK 3a3Haueno, 1o 3acy/keHi, ki BiiOyBalOTh MOKapaHHS Y
BU/I1 JJOBIYHOI'O 1030aBJIEHHS BOJI1, PO3MINIYIOTHCS B IPUMILIEHHSAX KAMEPHOTO TUITY,
SK TIPaBUJIO, TIO JIB1 OCOOM 1 HOCATH OJST CHEIIaIbHOTO 3pa3ka, aje e MOBHICTIO
cynepeunts cT. 151-2 KBK, sika ¢akTruHo oOMexye 1it0 1i€i HOPMU TUIBKU IIOA0
YOJIOBIKIB, TaK SIK y CBOIX IMOJIOXKEHHSX BKa3ye, IO Ha >KIHOK PO3MOBCIOKYETHCS
pexuM, TepeadadeHui IS KOJIOHIA 13 cepelHIM piBHEM Oe3neku. Sk Mu Bxe
3a3Havyalid, JKIHKM 3aCy/KEeH1 J0 JOBIYHOTO MO30aBJIEHHS BOJI, TPUMAIOTHCA Y
CEeKTOpax CepeIHbOr0 PIiBHS O€3MeKH BUIPABHUX KOJIOHIM MIHIMAJIbHOTO PIBHSA
Oe3MeKku 13 3araJlbHUMU YMOBaMU TPUMaHHA 1 TOMY JJIE HUX HE MOXYTb OyTH
nependayeH1 NPUMIIIEHHS] KAMEPHOTO THITY.

AHani3yrouu MojaoxeHHs 4. 6 cT. 94 ta 4. 1 c1. 99 KBK, B sikux 3a3HaueHo, 110
y AUIBHUII COILaIbHOT peaduriTaiii TpUMAaKOThCS 3acyKeHl, sSKI HampaBieHl 3
JOUIBHUII KapaHTUHY, MJIarHOCTUKM 1 PpO3MOAUTY Ta BIEpIIe 3acy/KeHl 0
1no30aBJjeHHS BOJI1 32 3JI0YMHM, BUMHEHI 3 HEOOEPEKHOCTI, 3JI0UMHU HEBEJIUKOI Ta
CepeaHbOT TAKKOCTI, a TAKOXK 3aCy)KEeH1, IepeBe/ICH] 3 JUIBHUII pecorrianizaii [1],

TCOPCTUYIHO MOXHA IPHUITYCTUTH, IO BCC K TAKHU )KlHKy, 3aCYIPKCHY 10 I[OBi‘IHOFO
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1M030aBJICHHS BOJII, MOXKHA TMEPEBECTH 10 IUIBHUIN colianbHOi peaburiTaii. Came
TEOpEeTUYHO, Tak K 4.6 cT.94 Tak 1 4.l cr. 99 KBK He 00MexyiTh KOJIO
3aCy/PKEHUX SIK1 MalOTh IIPaBO Ha TaKe NEPEBEICHHS.

3okpema caif 3a3Hauutd, Mo B 4. 1 cT. 101 KBK u4itko Bu3HaueHO, 110
3aCy/DKEHI, $KlI CTalOTh Ha IUISIX BUIMPABJICHHS, NEPEBOASATHCI: Y KOJIOHISAX
MIHIMQJIBHOTO 1 CEPEIHBOTO PIBHS OC3MEKU — 0 AUIBHMII COLaIbHOT peadimiTamii
micist (akTU4HOro BIAOYTTS: 1) HE MeHIIe O/HI€] YeTBEpTOi CTPOKY IOKApaHHS,
MIPU3HAYECHOT'O CYJIOM 3a 3JIOYUH CEPEAHBOI TSAIKKOCTI; 2) He MEHIIIE TPETUHU CTPOKY
MOKapaHHsI, TPU3HAUYCHOT'0 CYIOM 32 YMUCHUHN TSKKUU 3JI0YMH, a TAKOXK Y pasi, KOJIH
oco0a paHiire BijOyBasia MOKapaHHs y BU1 MO30aBJICHHS BOJI1 32 YMUCHUN 37I0YMH 1
710 TIOTAImIeHHS a00 3HATTSA CYIUMOCTI 3HOBY BUMHHWJIA YMHUCHUH 3JI0YMH, 3a SIKUM
BoHa Oyia 3acy/keHa 10 MO030aBJICHHS BOJI; 3) HE MEHIIE TOJOBUHH CTPOKY
MOKapaHHsI, TPU3HAUYCHOTO CYJOM 32 OCOOJIMBO TSKKHUH 3JI0YMH, a TAKOXK MMOKapaHHS,
MPU3HAYEHOrO0 0cC001, sKa paHilie 3BUIBHSIACS YMOBHO-JOCTPOKOBO 1 BYHMHUJIA
YMUCHHUM 3JI0YMH MPOTITOM HEB1NOyTOi yacTuHM TokapaHHs [1]. Takum dyuHOM,
dhopMaIbHOIO MIFCTABOIO TAKOTO IMEPEBEACHHS € BIIOYTTS 0COOO0I0 MEBHOIO CTPOKY
OCHOBHOTO MOKapaHHsA. BUMipsaTu 3a3Ha4eH1 CTPOKH ISl 3aCYIKEHOTO /10 IOBIYHOTO
1030aBJICHHS BOJII HE MPEACTABISETHCS MOXJIMBUM TakK, SIK 1€ € 0€3CTPOKOBUHN BU]
MOKapaHHsI, TOMY MEePEeBEJACHHS 3aCy/PKEHOTO0 J0 i€1 TUTBHUII € HEMOMKIIUBUM.

Takox MOXXeMO 3ayBakKMTH, IO 3aCyIP)KEHUM JI0 IOBIYHOT'O TT030aBJICHHS BOJI1
HE JIOIUILHO HaJlaBaTH TaKUM ITUPOKUN CTIEKTP JOAATKOBHX IpaB, sIKi epeadoadyeHi B
4. 2 cT. 99 KBK, 0c00:11BO CTOCOBHO MPOKUBAHHS 32 MEKaMU BUIPABHOI KOJIOHII.

OkpiM TOro TMOCTa€ TMHUTAHHSA: SAK OJKIHKY, 3aCy/DKEHY JO JOBIYHOTO
1030aBJICHHS BOJI1, MOKHA MEPEBECTH Ha MOJIMIIEH] YMOBH TPUMaHHS BIMOBIIHO JI0
4. 2 c1. 139 KBK, y sikiif Tako> OJIHI€IO 13 MIJCTaB TAKOT'O MEPEBEICHHS BU3HAYEHO
BIIOYTTS TEBHOTO CTPOKY MOKapaHHs (TOJOBUHU CTPOKY), SKMA BUMIPSTH JIs
«JIOBIYHHMKA)» B YACOBUX paMKaxX HEMOXKIJIUBO?

BucnoBkn pociaimkenHsi. BuknaneHi moJiokKeHHS CBiI4aTh NpPO Te, MO
MpoIriec BIOYBaHHS MOKapaHHs XKIHKaMU, 3aCYKEHUMHU JI0 JTOBIYHOT'O MO30aBICHHS

BOJIi, € HEe3MIHHHUM. 3 ObOTI'0 IIPUBOAY BUHUKAE BaKOHOMipHe 3allUTaHHA. AKUM YHUHOM
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CTUMYJIIOBAaTH TMPABOCIYXHSHY TIOBEIIHKY VY 3aCy/PKEHOTO, SKIIO MJi IbOTo
KpUMiHAJIbHO-BUKOHABYUM 3aKOHOJABCTBOM HE BU3HAYEHO HEOOXITHUX 3aC001B?

Ha ocHoBi nociimpkeHux GakTiB MOKEMO KOHCTATyBaTH, I110:

KpUMiHAJIbHO-BUKOHABYE 3aKOHOJABCTBO HE peErIaMeHTyE 3MIHH YMOB
TPUMaHHS JKIHOK, 3aCy/DKEHHMX J0 JIOBIYHOTO MO030aBJICHHsS BOJII B MEXKax OJHIET
BUIPABHO1 KOJIOHII. 3aKOHOJABIISI MOXHA O OYyJI0 3pO3YMITH TOJ1 KOJH 3aCyKEHUM
710 JIOBIYHOTO 1M030aBJIEHHs BOJII B3araji He MaB OW MpaBa BUWTH Ha BOJIIO 1 CTAaTU
MMOBHOIIPABHUM WICHOM CYCHMUIBCTBA. B TakoMy BHMaaKy MOXJIMBO 1 HE MOTPIOHO
Oysn0 O MOLIMPIOBATH HAa TaKy KaTETOPIIO 3aCyIKEHUX MPOTPECUBHY CUCTEMY. AJIE XK
ak B KK Vkpainu, tak 1 B8 KBK 3akpimieHo mpaBo 3acy»KEHOro 10 JOBIYHOIO
nmo30aByiecHHs Boyii 0€3 ypaxyBaHHs MoOro craTi, BIKy Ta 1H., MaTH IpaBO Ha
KJIOMOTaHHS MPO MOMUWJIYBAaHHS 1 3aMIHY JIOBIYHOT'O M030aBJIEHHS BOJII HA CTPOKOBE
MOKapaHHs 1 TAKUM YMHOM OTPUMATH IIIaHC BUMTH HA BOJIIO.

KOHCTPYIOBAaHHS 3aKOHOJIaBUMX HOPM B YaCTUHI BUKOHAHHS TIOKapaHHS Yy
BUTJISIII JJOBIYHOTO MO30aBJICHHS BOJI1 CTOCOBHO JKIHOK € HEIOCKOHAJIUM 1 MOTpedye
yIOCKOHAJICHHS Ta MOJATIBIINX TOCTIIKEHb.

IlepcnexkTBM MOAAJBIIMX PO3BIIOK Yy JaHOMY HanNpsiMKy. Buxnaaene
BUILIE Ta 3alpONOHOBAaHI BHUCHOBKU CHPUATUMYThH IMOJAJBIIOMY TOTJIHUOICHOMY
aHaJi3y HOPMATHBHO-TIPABOBUX AaKTiB, IO 3aKPIILIIOIOTH MUTAHHS 3alpOBaKEHHS
MPOrpPECUBHOT CUCTEMH BHKOHaHHS (BiIOyBaHHS) TMOKapaHb IIOAO0 >KIHOK,

3aCyKEHUX 10 JJOBIYHOTO M030aBIEHHS BOJII.
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Jlyboeoii /1. IIpoonemnsie 60npocsl 60 6HEOPEHUU NPOZPECCUBHOIL CUCHEMDbL
ucnoinenus (0omovleaHus) HAKA3AHUA 6 YKpaune 6 OMHOUWIEHUU MHCEHU{UH,
OCYHCOCHHBIX K NOHCUSHEHHOMY TUUWLEHUIO C80000bl

Cmamvs nocesawjeHa aHaiu3y OmedecmeeHHO20 Y20J08HO-UCHOIHUMENbHO20
3AKOHO0AMENbCMBA 8 UYACMU 868e0eHUsl NPOSPECCUBHOU CUCMEMbl UCNOJIHEeHUs
(ombvlBaHUs) HAKA3AHUSL 8 OMHOULEHUU HCEHUWUH, OCYHCOCHHBIX K NONCUSHEHHOMY
auwenuro c60600vl. OCHOBHOE BHUMAHUE ABMOPA COCPEOOMOUEeHO OMCYmCmeue 8
V20JI08HO-UCNOJIHUMETILHOM 3AKOHOOAMeNbCmEe HOPM, HANPABIeHHbIX HA U3MEHeHUe
VCI0BUUL COOEPIHCAHUSL JICEHUWUH 8 CeKmopax cpeodHe20 YPOBHSA 0e30nacHoCmu
UCNPABUMENIbHBIX  KOJOHUL MUHUMATILHO20 YPOBHSA 0OE30nacHOCmU ¢ o0owumu
VCIOBUAMU ~ COOEPHCAHUS, UMO HPUBOOUM K HAPVIMEHUIO CUCMEMHOCMU 8
DYHKYUOHUPOBAHUU NPOCPECCUBHOU CUCTNEMbL UCTIOJIHEHUSL (0OMObl8AHUS) HAKAZAHUSL.

Knrouesnie cnosa: nosicuznennoe auuieHue c80600vl, NPoecpeccusHas cucmemd,
OCYIHCOCHHbIE HCEHUJUHBL, CIMPYKMYPHbIE YYACMKU UCHPABUMENbHBIX KOJOHULL.
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Dubovyi D. Problematic issues in implementation of progressive punishment
execution (serving) system regarding sentenced to life imprisonment women

The legislator’s desire to implement the European standards of criminal
penalties execution into the national criminal-executive legislation is a positive
moment. So, adoption of the Criminal Executive Code of Ukraine provided for
restructuring of the penal institutions system classification by the security degrees
adopted in Europe and partially was introduced a progressive system of the detention
conditions changing, depending on the degree of correction.

The very first version of the adopted Criminal-Executive Code didn’t provide
for the peculiarities of detention conditions changing for the prisoners serving life
imprisonment, and only after a certain period of time the legislator has carried out
additions and eliminated this disadvantage but only for men convicted to life
imprisonment.

In the national criminal-executive legislation there are following forms of
implementing a progressive system of execution (serving) of punishment: 1) changing
of prisoners holding conditions within the same punishment execution institution
(hereinafter PEI); 2) changing holding conditions by transferring from one PEI to
another, 3) conditional early release from punishment serving or replacement of the
unserved part by a less severe form of punishment.

Changing the detention conditions of persons sentenced to imprisonment (term
and life-long) is the main component of a progressive punishment system. The
progressive system in the criminal-executive legislation of Ukraine is a prerequisite
for the correction of the convict. The main purpose of a person's conviction
according to criminal and criminal-executive legislation is his or her correction, and
isolation of the convict from society without taking appropriate measures for
correction does not help to realize a particular goal.

Based on the analysis of the criminal-executive legislation provisions, it
becomes clear that the approach of these norms is not quite clear. In particular, for
the men sentenced to life imprisonment the change of detention conditions is provided
for, although for the women sentenced to the same punishment there is no such
possibility. The author grounding on the research proves that the legislator has left
no rights in the criminal-executive legislation for a certain percentage of convicted
and sentenced to lifelong imprisonment women regarding implementation of the
progressive system of sentences serving.

Both men and women sentenced to life imprisonment, who have served at least
twenty years of their sentences are entitled to a replacement of life imprisonment, in
particular, imprisonment for a term not less than twenty-five years, on the basis of
the act of pardon. Such legislation provisions can be actually implemented only when
the person proves his correction. But how can you talk about correction of women
convicted to serving life imprisonment, if the criminal-executive legislation (besides
encouragements and penalties) in this case does not provide for other means and
measures for their correction.

Based on the content of the legal norms of the criminal-executive legislation of
Ukraine the author came to the following conclusions:
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criminal-executive legislation does not regulate changes in the conditions of
detention of women sentenced to life imprisonment within particular penitentiary.

designing legislative norms regarding the penalty execution for women
sentenced to life imprisonment is inadequate and requires improvement and further

research.
Key words: life imprisonment, progressive system, convicted women, structural

sections of the penal colonies.
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