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HccnenoBanbl TeopeTnyeckue W MPaBOBbIe OCHOBBI CYIIeCTBOBAHUSA (PYHKIUM 3aIUTHI
B COBPEMCHHOM YIOJIOBHOM cyaonpouspoacTtee. MccienoBaHHoe mpaBoBoe siBjeHHE ObLIO
NMPOAHAJTM3UPOBAHO 4Yepe3 ITUMOJIOTHYECKYI0, CMBICJIOBYI0 U T€OPETHKO-TIPABOBYI0 MPU3MBI.
OmnpenesieHo COOCBTEHHOEe BHAeHHE CYIIHOCTH W NMPU3HAKOB (PYHKIUM 3AIIUTHI, KOTOpPas
OCyIIeCTBJIsIETCH B PAMKAX COBPEMEHHOI'0 YTOJIOBHOI'O CY/I0NIPOU3BO/CTBA.
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FUNCTION OF DEFENSE IN THE CONTEMPORARY CRIMINAL
PROCEDURE OF UKRAINE

The article covers theoretical and legal principles of the function of defense in the
contemporary criminal procedure. The analyzed phenomena is studied in terms of its
ethimological, notional and theoretical legal elements. The author provides with his own view
concer ning the content and features of the defense, carried out within criminal procedure.
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IMocTtanoBka mnpo6Jjemu. I[leperBopenHs, 1m0 BinOyBalOThCS y HamIH JepkaBi, HEMHUHYYE
BIATBOPIOIOTHCS HAa BITYM3HSAHIN MpaBOBI cHCTeMi Ta mpolecax 3a0e3leueHHs peaiailii mpasB i cBo0O
JIOIMHU Ta TpoMaisHuHa. Lle mopomKye MOKOpIHHI MEPEeTBOPEHHS Y MPAaBOBUX KOHCTPYKIIISAX MOOYIOBH
MPAaBOOXOPOHHUX Ta CYJOBHX OpraHiB cy4acHOi YKpaiHH. 3MIHIOETbCS HE TUIBKH PO3YMIHHS MicIs
JepKaBy Ta ii amapaTy y KUTTI JIFOAWHU Ta TPOMAJSHHUHA, a ¥ MiAX0IU 10 BUOYAYyBaHHS TaKOro arapary,
HOro 3MiCTy, HOro BUIJISAY TOIIIO.
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CbhOrojiHi TakKMM aJIcKBATHUM O3HAUCHHMM 3MiHAM 3aX0J0M crajocs npuitHsaTTsa y 2012 p. cyyacHoro
KpuMinanbHOro mpolecyaabHOro KOAeKcy YKpaiHW, SKUH cepilo3HO mepeOyayBaB ICHYHOUY paHIIIe
CHUCTEMY KPUMIHAIBHOI'O CYJI0YHHCTBA.

VY 3B’s3Ky 3 KOMIUIEKCHUM pe(opMyBaHHIM KPUMIHAIBHOIO CYIOYMHCTBA, EPIIIOUEPIOBUM 3aBIAHHIM
€ BU3HAUCHHS HANPsIMKy HOro 37ilicHeHHs. BinmoigHo 1o 30008’ s3aHb, ski B3sia Ha cebe YkpaiHa mij daac
BCTymy 10 Paau €Bporu Ta, 3rigHo 3 monoxkennsvu Koucrurymii Yipainu (cr. 129), meit Kype peamisyeTses
NUIIXOM 3aIIPOBADKEHHS 3MarajbHOrO Cy/I0YMHCTBA Ha YCIX CTAJisSX BITYU3HSIHOTO KPUMIHAJIBHOTO TPOIIECY.
OOpaHHsI came TaKoro HAMpsMKY € IIUTKOM 3aKOHOMIPHHMM, OCKUIBKM CBITOBHMH JOCBiJ (PyHKIIIOHYBaHHS
KPMMIHAJIBHOIO CYJOYMHCTBA CBIIUUTH PO T€, IO CHOTOAHI JIFOJCTBO I¢ HE BUHAWIILIO KpaIoi, HDK
3MarajbHa, MOJENT CIIPABEUTMBOTO KPUMIHATIBHOrO CymounHCTRa [1, . 4]. OkpeMe Ta IOBOITI BaXKIIMBE MICIIE B
O3HAueHIH Mojeni 3akiMae (PyHKIlis 3aXUCTy, sKili cboromHi 3rimHo 3 uyMHHUM KIIK VYkpainu Ta B CBITII
ryMaHi3allii Ta eBporei3aiii 3aKOHOIaBCTBA, IPULTSETHCS OaraTo yBar.

HasBHicTh Takoi CKIIaJ0BOi, SIK OXOPOHA OCOOHMCTOrO 1 MyOJIYHOrO iHTEpECiB Y KPHUMIHAILHOMY
MPOBAPKEHHI, MOBHICTIO BIAMOBIAA€E, 3 0MHOrO 00Ky, cT. 3 KoHcTUTYIT YKpaiHH, 3riHO 3 SKOIO JIIOIMHA,
il )KMTTA 1 370pOB’S, YECTh 1 TiJHICTh, HEAOTOPKAHICTH 1 Oe3leka BU3HAIOTHCA B YKpaiHi HaNBUIIOH
COIIaJIbHOIO IIHHICTIO, @ 3 IHIIOro, — CcT. 59, sKa MPOroJioNnye MOKJIMBICTH KOXKHOTO MaTH MPaBO Ha
MIPaBOBY JIOIMIOMOTY, 30KpeMa 0e30IIaTHY, a (QYHKI[iS TAKOro 3aXUCTY IMOKIaa€ThCS Ha aJBOKATYPY.

Opnak Tpeba po3yMmiTH, IO ACKJIAPOBaHI y YMHHOMY KOJEKCI MO3HMIIii, IO TOPKAIOTHCS (YHKIIIT
3aXMCTy y KpUMIHAJILHOMY Mpoleci MOTpeOYITh HE TUIBKH HOBOTO OCMHCICHHS TEOPETUKAMH Ta
MpaKTUKaMH, ajic i 3MIHM Ta BJOCKOHAJICHHS MPaKTUYHKMX MIAXOIB A0 ii peanizaiii. ToMy MeTOI0 podoTH
OyJe IOCHIPKEHHS Cy4aCHMX Ta BHMHANICHHS HOBHX TEOPETHKO-IIPABOBHUX IIAXOAIB 1O PO3YMIHHS
KpUMiHAJIBHOI MpoIiecyanbHol QYHKIIIT 3aXHCTy Y KPEMiHATBHOMY CYJJOYHHCTBI.

Cran jociuigxeHHsi. Y IOpHOWYHIN JmiTepaTypi KaTeropis (QYHKIIT 3axucTy JIOCKOHAIO
pospobisuiace C. 1. Biktopcekum, JI. €. Bnagumuposum, B. I1. JlaneBcbkum, O. ®. KicTAKiBCbKHM,
B. K. CnyueBchkum, Jl. I'. TansOeprom, 1. . ®@oiiHunbkuM. 3a pajsHCHKHX YaciB BaroMUi BHECOK Yy
PO3BUTOK BuUeHHS Npo ¢yHkmiro 3axucty 3poounu O. JI. boiikos, I1. C. Enbkina, 3. 3. 3iHHATYLIIH,
O. M. Jlapin, H. H.Ilomsucekmii, 1O. I. Cremobcbkuii, M. C. Crporosuy, ®. H. ®datkysmmiH,
. II. dionescekuii. B HesanmexHit YkpaiHi A0 [bOro MUTAaHHS 3BEPTAIMCA TakKi HAYKOBIl, SK
C. A. Anbriept, A. M. Biprokora, T. B. Bapdonomeesa, . I1. 3etikan, T. B. Kopuera, 1. M. Mananuyk,
H. M. O6pizan, B. O. ITonemtomko, A. M. Tiros, O. O. Yenypuuii, O. I'. usrin, O. I1. SIHoBuY Ta iH.

HesBaxkaroun Ha i J0BONI BENIHMKY TONEPEAHIO IOCTIKEHHICTh, 3a3HAYMMO, IO 3 IO3MIIIH
CY4aCHOTO KPHUMIHAJILHOTO MPOIIECYaIbHOTO KOAEKCY, MpolbjieMa MNpolecyalbHUX (YHKIIH 3arajioM Ta
(byHKITIT 3aXHUCTY, 6e3M0CepeTHbO A0CI 3aTHINAETHCS OHIEI0 3 HAWANCKYCIHINIX Ta cKiIamaux [2, ¢. 355].

BukJiax 0oCHOBHUX 10JIOKEeHb. 3BEPHEMOCH JI0 PO3YMIHHS MOHATTA “ QYHKIsI” y 3MICTOBHOMY Ta
STUMOJIOTTYHOMY acrekTi. CKIaaHicTh 1 crenudika sSBUIL, SKi MO3HAYAIOTHCSA 3a JOIMOMOTOK KaTeropii
“¢ynkiis”, cramu NMpUYMHAMH 0araTO3HAYHOCTI IIOTO TMOHATTS. Y CYYacHHUX TIyMayHHX CIOBHHKaX
JOCITIDKYBaHHMIA TEPMIH BU3HAYAETHCS TOCTATHHO MIUPOKO: K “pOJib, 3HAUCHHS Oyab-4oro”, “o00B’ 130K”,
“npusHavenHs”’, “kono misuibHOCTI". ®opmyBaHHS Qinocodchbkoro MOHATTS (QYHKIT OB’ A3YEThCs 3
y3arajbHEHHIM JIOCSTHEHb MPUPOJAHUYHX i TOYHUX HayK Ta (JOpPMYBaHHSIM Ha 1[I OCHOBI (HilTocOPCHKOT0
ciTorany. OCKUIbKM B MaTeMmatwili, (i3uiy, Oioyorii, XiMii, a TaAKOXK COI[I0JIOrii, CTATHUCTHUII Ta IHIIUX
HayKaX, II0 OCHOBYIOThCS Ha KOHKPETHO HAYKOBHX 3HaHHAX, MpoOieMa (QyHKIIH po3podssiiacs A0BOJI
aKTHBHO, (bistocodicro Oyim 3amo3nyeHi ixui 6a30Bi Bu3HaueHus [3, ¢. 17].

[Monsittst pynkuis (Bix nat. functio) o3navae BUKOHAHHS a00 3IIMCHEHHS, Ta BU3HAYAETHCS SIK POJIb,
SIKy TEBHUH COIIaJbHUM IHCTUTYT a00 NMPHBATHHMH COLIAJBHUI MPOIEC BUKOHYE OO0 MOTPEd Cyc-
MTBCTBA. 3ayBaXKUMO, IO QYHKIIISI Ma€ MPOIeCyalbHUAN XapaKTep Ta SBJISE COOO0 HAMPSIMOK il EBHOT'0
00’€eKkTa y TMEBHUX yMoOBax mpocropy Ta uacy [4, c. 593-594.]. TIpu npoMy MOTPIOHO MiAKPECITHUTH, IO
came 4yepe3 (QYHKI[T 03HaUSHUH 00’ €KT a00 SBHILE, MPOLIEC BUSABJISAIOTH CBIi 3MICT Ta MPU3HAYCHHS.

M. C. CrporoBu4 [IOBOII BIYYHO 3a3HayaB, IO KPHUMIiHAJIbHO-TIPOLIECYyajbHA MiSIBHICTD —
JISUTBHICTh CKJIAJHA, B TOMY CEHCI, 110 Ma€ TEeBHI HANPSMKH, SKi He 30irafoThCs Ta HE MOIJIMHAIOTH OJUH
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onaoro. Lli okpemi cTOpOHM KpPHMIHAIBLHO-TIPOIECYANLHOI MiSIIBHOCTI HA3WBAIOTHCS KPUMIHAIBHO-
nportecyaibHuMu QyHKIisME [5, ¢. 188-192. ]. DyHKIliT KpUMIHATBHOTO MPOBAIKCHHS XapaKTEePH3YIOTh
HOro MisTIbHUNA acleKT K SBHINE MPaBOBOrO OyTTs, Ta TOBHHHI PO3YMITHCS HaMH, SIK TIEBHHU BEKTOP
JISUTBHOCTI, 3aTHICTh Peakilii Ta 0e3MocepeIHbO caMa peakilisi Ha MpaBoBe OyTTH, 1, SIK HACIIIOK, BIUIMB
HA 1€ OTOYCHHS, SIKHI BIIPI3HSETHCS FOPUIUIHOIO MTPUPOJIOKO TA YITKUM MIPABOBUM 3MICTOM.

OyHKIIIT KPUMIHAJIBHOIO TPOBAKEHHS, 3 OISy Ha MOT0 3aBJaHHS Ta 3MICT, a TAKOX IMOJIOKCHHS
gyuaHOro KIIK 3BoASThCS 10 TPHOX OCHOBHUX:

1) dbyHkiii oOBHHYBaYCHHS;

2) dyHkuii 3axucry;

3) dyHskuii cynmoBoro po3risay (pyHKIIis BUPIICHHS CIIPABH MO CYTi y MEXax CyJI0BOT0 PO3IIISLY).

LikaBuM € Te, MO BITYM3HSHUI 3aKOHOMABENb (QOPMYIIOE (PYHKIIIT 32 JTOMOMOTOK BHU3HAYCHHS
mpaBa peani3oByBaTH BiANOBIMHY (QYHKIFO Ta NUIIXOM HaJUIEHHS i BiMOBIJHHM OOOB’SI3KOM II[OJIO
peanizamii neBHoi ¢ynkuii. KoxxkHa 3 o3HaueHWX (yHKIIH Mae CBiff OKpeMHI BU3HaUYeHHU 3MICT, CBOI
cy0’ ekTH peaiizallii Ta BU3HAYCHS MpaBOBUX mpoienyp. OmHak 3aralbHUMH O3HAKaMH €. 3aKOHOZIaBYe
3aKpIIJICHHS O3Ha4YeHUX (yHKIIH, 3yMOBJICHICTh IiX 3aBHaHHSAMH KPHUMIHAJIBHOTO IPOBAKEHHS,
3MIHCHEHHSI Cy0’ €KTaMH KPUMIiHAJIBHO-TIPOIIECYaIbHOI MisuTbHOCTI [6, c. 18].

BapTo 3BepHyTH yBary Ha Te, 110 €(DEKTHBHICTh 3MarajbHOIO MPOIECY 3aJICKHUTh BiJ YiTKOTO
BHOKpEMIIeHHS (YHKIIiHi KpUMIHAJIBHOTO MPOIECy Ta CTOPiH, MO OepyTh Y HbOMY y4acTh, a TaKOX BiJ
BU3HAYCHHSI MTpeMeTa KOKHOI (PyHKIIIT Ta 3MicTy AisuIbHOCTI cTopiH [7, ¢. 171].

KirouoBrM TOHATTSAM i Yac po3riisay (GYHKINT 3aXUCTy € 0e3nocepe/lHbO MpaBoBa KaTeropis
“zaxuct”. YV KpUMIiHAIBHOMY CYZIOYMHCTBI TEPMIiH Ta TIOHATTS 3aXUCTYy Ma€ BY)K4e, ClelialibHe 3HAUCHHS 1
oxorutoe: 1) ocib, y4acHHKIB mporiecy, cy0' €KTiB, MPaBOMOYHMX 3iHCHIOBATH 3aXKCT (0OOBHHYBAaYEeHHIT Ta
HOro 3aXMCHHUK), SKi, BIIaCHE, 1 CTAHOBJISATH CTOPOHY 3axXHCTy; 2) Ha3By MpoLeCcyadbHOI (YHKIIIT,
3) MiANBHICTE Cy0'€KTIB 3aXWMCTy IIOA0 peaiizalfii HagaHWX IM MpaB Ta IOBHOBAXKEHb y TIPOIECi
3aificHeHHs BUKOHYBaHoi HuME QyHKII [8, ¢. 10]. BianmoBiaHo Hac y MOAaIbIIOMY [IKABUTHME 3aXHCT 5K
OKpeMa KpHMIiHAIBHO MpoliecyaibHa (GYHKITIS.

3ayBaKMMO, II0 3MICT 3aXUCTY SK BUIY KOMIUIEKCHOI KPHUMIHAJIBHOI MPOLECYaabHOI MiSIIBHOCTI
BOMpae B cebc¢ yci HanpsMKH 3aXWMCHOI JISUTBHOCTI, IO BiIOYBAa€ThCI Y MEXKaX KPHUMIHAIBHOTO
MPOB/DKCHHS, TOMY BiJpa3y OauuThCS MPaBHIBHUM, pPO3MISAAI0YM 3aXUCT 4Yepe3 KPUMiHAIBHO-
MpolecyaitbHy MPU3MY, BU3HAYHUTH JIBI OKPEMi HOTO MIIOMINHY:

1) nissTbHICTH y4acHHKIB mporecy (Migo3proBaHOro, 0OBUHYBAYEHOr0 Ta 1X 3aXHMCHUKA) HAMPaBJICHA
Ha CIIPOCTYBaHHS OOBMHYBa4yeHHS Ta 3aXHCT CBOIX 3aKOHHHX IIpaB Ta iHTEPECIB MiJl 4ac KPUMIiHAIBHOTO
MPOBAIKCHHS,;

2) IMisUTBHICTH CIICIialibHO YIIOBHOBa)KCHUX OpPraHIB Ta YYaCHHKIB IMPOIECY HAMpaBieHa Ha 3aXHCT
MpaB Ta 3aKOHHHX IHTEPECIB IHIINX YYACHUKIB KPUMIHAIBHOTO TIPOBAJKCHHS.

[oromkyeThcs i3 03HAYEHOIO TE30I0 1 3aKOHOJABEIb, SIKWH Tepeadadae iCHyBaHHS O3HAYEHUX
(dhopM 3axucTy y MeKaX YHHHOTO KPUMIHAIBHOTO MPOIECYaIbHOTO MTPaBOBOTO TOJIS.

Be3szanepeunum € Toi (akT, 1110 HAHACKpaBillle CYTHICTh 3aXMCHOI JTisJIBHOCTI BUABJISIETHCS IiJ
yac Jif, HaIpaBJCHUX Ha CIPOCTYBAaHHS IMiJ03PIOBAHUM a00 HOro 3aXMCHHUKOM-aJBOKATOM IIiJ03pH
(oOBUHYBaUEHHS) Ta 3aXHUCTY CBOIX IpaB i Yac TaKoro mpoBakeHHs. CaMe 10 TisUTBHICTE, Ha HAITy
IYMKY, TIOTPIOHO OKpECIOBATH SIK MisTbHICT 100 peatizallii KpuMiHaJIbHO-TIpoLecyalbHOi QpyHKIil
3aXHUCTY.

BaxximBHM B KOHTEKCTi 3'SICYBaHHSI CYYacHOTO 3MICTY (YHKIIT 3aXHCTY € PO3MEXYBAaHHS ITOHSTTS
“OXOpoHU” SIK CHCTEMHU DPi3HHX IOPUAMYHHX 3aXOJiB 3 METOI0 BOEPErTH MPaBO BiJ MOXIMBOTO TOPYIICHHS;
“IpaBa Ha 3aXHMCT” — K CYKYITHOCTI HaJ[aHUX MiZ03PIOBAaHOMY (OOBHHYBAYCHOMY) 3aKOHOM MTOBHOBYKCHD ISt
CIIPOCTYBaHHS ITi03pyu ab0 OOBMHYBAUCHHS, MOM' SIKIIICHHS MOKapaHHs, a TAaKOK 3aXHCTy CBOIX OCOOMCTHX
inTepecis [9, c. 75], i Ge3mocepemHbo “3axXKMCTy” SIK CHCTEMH TepeadaveHnX 1 He 3a00pOHEHUX 3aKOHOM JTii
cy0’€KTiB 3aXHCTy Ta BIIHOCHH, CIpSMOBAHMX Ha TIOBHE YW YAaCTKOBE CIIPOCTYBaHHS (hakTW4HOro Ta
IOpPUIMYHOTO OOKY MiI03pH y BUMHEHHI 3JI0YMHY a00 OOBHHYBaueHHs y Oro BUMHEHHI, 3 SICyBaHHS OOCTaBHH,
SIK1 CIIPOCTOBYIOTH Ii103pYy 200 0OBMHYBA4€HHSI, BUKIIOYaI0Th KpUMIHAIBHY BiAIIOBIIaIBHICTh Ta MOKapaHHI,
3a0e3neuyoTh MpaBa, CBOOOIM Ta 3aKOHHI iHTepecH mia3axucHux [8, c. 10].
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[IpuHIMIIOBa BIAMIHHICTH “3axHMCTy’ Ta “OXOpOHHU” TMOJISIrae HacamIiepel B CYyTHICHOMY IpH3HA-
YeHHI 03HAYCHUX MPaBOBUX SBHII. Mera “ 0XOpoHH” Y Cy4aCHOMY KPHMiHAIBHOMY IPOIEC 3BOTUTHCS 10
CTBOPEHHSI TaKoi OpraHi3alliifHO-IPaBOBOI KOHCTPYKIIii i3 PI3HOTO POy 3aXOfiB, sKa O yHEMOXKIMBHIIA
B3araji abo MakCHUMaJbHO YHEMOKIIMBIIIOBAJIA TTOPYIIICHHS MpaBa Ha 3aXHUCT. “ 3axXucT” — Iie mpolecyaibHa
JISUTBHICTB, SIKa Ma€ Ha MET1 peai3allilo IIpaBa Ha 3aXMCT, 32 HasSBHOCTI MPOIIECYyaJbHUX MOXKIUBOCTEH,
MOBHOTO a00 YacCTKOBOTO CIPOCTYBaHHS Mino3pu (0OBHHYBaueHHs), mepekBaidikaiii MissHHS HAa MEHII
TSOKKY CTarTio a0o BHHAHACHHS BHIIPAaBIOBYBAJbHHX OOCTaBMH MIOAO BHHH IiJI03PIOBAHOTO
(oOBHHYBa4YEHOr0) Ta MOBHOTO 3a0€3IEYCHHS HOro MPaB Ta CBOOO/ MM/l YaC KPUMIiHAIBHOTO TPOBAKCHHSL.

Jo Toro x 3axucT mpaB mepeadavae HASBHICTh 1 [0 KOHKPETHUX MPABOBHX TapaHTid, sKi
BCTAHOBJIIOIOTBCS Ta 3aKPIILIIOIOTHCS JIEPXKABOK Y 3aKOHOAABCTBI, a 3aCO0M OXOpPOHM MpaB 1 CBOOO.X
MOXYTh OyTH MependadeHi B pi3HUX COIlialbHIX, 30KpeMa i mpaBoBux Hopmax [10, c. 167].

OnmHak mopsi 13 TEBHOIO MPOIECYalbHOI OOMEXEHICTIO 3aXHCT € IHTEIeKTYyallbHO-TBOPYOIO
JISTBHICTIO Ta mepeabadae TeBHY cBOOOMy BHOOPY y KOPUCTYBaHHI TUMH YH IHIIMMHU NPUHAOMaMH Ta
3aco0aMM JUIs BHPINICHHS IOCTaBJICHOI METH, MO POOUTHh (QYHKIIO 3aXHCTy 3[IATHIIIOK aJeKBAaTHO
3Maratucs i3 OOBHHYBa4CHHsIM. 3aXUCHA JISIbHICTh ICHYE HE Y BUTIISII XaOTHYHOTO Habopy, CyKYIHOCTI
“o0oponHuX” il moao ooBuHyBaueHHs [11, c. 169-170], a choroaHi ckiajgacs y TapMOHIiHY CHCTEMY
MPOIECYATbHHUX Ta HEMPOILIECYaIbHUX 3aXO0/IiB 1 IPUHOMIB.

3 oray Ha 3MarajdbHUHA 3MICT Cy4acHOTO KPUMIHAJIBHOTO MPOBA/KCHHS, (PYHKIS 3aXHCTy SIBIISE
co0010 OKpeMy Ta HeBiJ eMHY Horo QpyHKIIO Ta iCHye y IpOTHCTaBIeHH] QyHKIIIT 0OBUHYBaYeHHS. 3aXUCT
y MeKaX KpUMIHAJILHOTO MPOBaJDKEHHS 3yMOBIIeHHU T icHyBaHHsAM (yHKIiT oOBuHYyBavyeHus [11, c. 170].

Bapro moroautich 3 OarathMa HaykoBisiMu [12, 13, 14], ski BBakaroTh (YHKIIO 3aXHCTY
MOXIAHOIO Bix (PyHKIIT OOBMHYBaueHHs 1 BU3HAIOTh il HASBHICTH JIMIIE TOJI, KOJIM HasBHE KPUMIiHAJIbHE
nepecnigyBanss. HaBpsjg uuM MoXHA TOBOPUTH TIPO 3aXHCT MpaB Cy0 €KTa, SKIIO0 HEMAaE 3arposd ix
MOPYIIEHHIO, 1 3 I[UM BaYKKO HE TIOTOJTUTHCh.

J1o OCHOBHUX O3HAaK 3aXHCTY SIK KpUMIHAJIBHO-ITPOIIECyalbHOI QYHKIIIT HE00Xi10 3apaxyBaTu Te, 110
BOHA YiTKO perJIaMEeHTOBaHa HOpMaMH KPUMIHaJIbHO-TIPOIIECYaTbHOTO 3aKOHO/IAaBCTBA.

3axucr, K mpolecyanbHa (YHKILS, TAaKOXK XapaKTepU3YEThCS 1 YITKO BU3HAYEHHM 3MICTOM, IO
BUSIBIISIETBCSL Y MOMKJIMBOCTI 3aCTOCYBaHHs CyO €KTOM 3axHCTy, INepeadadyeHoro 3aKOHOM KOMILIEKCY
pi3HOMaHITHUX (OpraHi3allifHUX Ta MPaBOBUX) 3axXO[iB, SKi HampaBlicHI Ha MOBHE ab0 YacCTKOBE
crpocTyBaHHs mifo3pu (0OBHMHYBauyeHHs) Ta TMOBHE 3a0e3ledyeHHs Ioro mpaB Ta CBOOOM TMim dac
KPUMIHAJIBHOTO MIPOBAKCHHS.

Jlo HaWBaXKIMBIMIMX O3HAK, SKi XapaKTePU3YIOTh 3aXHCT, SK OKpPEeMY IMpollecyadbHy (QYHKIIIIO,
MOXHa 3apaxyBaTH Taki, SK MOCTIHHICTh 3/MiHCHEHHS Takol (YHKIII Ta MOXIJIHBICTh 3aCTOCYBaHHS IIi€i
(GYHKIIIT 10 KOXKHOMY KpUMiHAJILHOMY TIPOBaDKEHHIO Ha yCiX Horo eramax.

[epexomsun Oe3mocepeHbO 0 BH3HAYCHHS JAediHilii KpUMiHaIbHO-TIpOIeCyanbHOl (QyHKIiT
3axHCTy, 3ayBaXXUMO, IO ChOTOJIHI €IMHUM € MiAXi cepel MOCHITHHUKIB Y PO3YMiHHI 3MICTy, CYTHOCTI
O3HaK Ta eIeMeHTIB (DYHKIIii 3aXUCTY BIICYTHIMH.

Tak, omgHl BYCHI PO3IIALAIOTH i SK PErjaMEHTOBaHHMH 3aKOHOM HAIpsAM IISIbHOCTI Cy0 €KTIiB
3aXHCTy, HaaiIeHUX mpaBoM (abo 0OOB'SI3KOM) BHKOPHUCTOBYBATH yCi BKa3aHi B 3aKOHi 3aco0u i
CcrocoOM /il OXOPOHHM 3aKOHHHX iHTepeciB oci0. FOpuauuHuii 3MICT OCTaHHBOI MPOTOHYETHCS
pO3TIANATH y JBOX AacleKTax: sK MEeBHY NpoIllecyallbHy AiSUIBHICTh 1 K 1HCTHUTYT KPHUMIHAIBHO-
mporecyanbHoro mpaea [15, ¢. 167].

[Hmi mig GpyHKIiEr0 3aXUCTy Y KPEMIHATBHOMY CYJOYMHCTBI PO3YMIIOTh pErIaMEeHTOBAHHN 3aKOHOM
HANPSAMOK JISUTBHOCTI Cy0' €KTIB 3aXHCTY, SIKI Ha/IUICHI MPaBOM BHUKOPHUCTOBYBATH yCi HaJJICHI 3aKOHOM
3ac00M Ta CroCOOW Ui BHSIBJICHHS OOCTaBHH, IO BUIPABIOBYIOTH MMil03pIOBAHOr0 (0OBHHYBAYE€HOIO),
oM’ SIKIYBAJILHUX 00CTaBMH a00 TaKWX, 1[0 B3araji BUKIIOYAlOTh HOTO BiAMOBifanbpHICT [16, ¢. 65].

Hesiki posrisaaroTh (QYHKIIIO 3aXHCTY, SK IMOPOKCHUN KpUMIHAIBHUM TMEpeciilyBaHHIM Ta
3MIACHIOBAHUI BIAMOBITHO 1O 3aKOHY 1 BHpakeHHH y (opMi MpaBOBUX BITHOCHH BHI (YacTHHA,
KOMIIOHEHT, HAmpsM) MAiSUIbHOCTI TMiJ 4Yac MPOBA/DKEHHI Y KPUMIHANBHIM copaBi, 1O peani3yeThes
Cy0’ €KTaMHM 3aXHUCTy 1 CIIPSMOBAHUI Ha TIOBHE YU YaCTKOBE CIPOCTYBaHHS OOBHHYBAauYeHHs, peadiIiTaiito
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HEBUHHOTO, ITOM SIKIICHHS BIANOBINATBHOCTI Ta MOKApaHHS BHHHOI'O, OXOPOHY MpaB Ta 3aKOHHUX
iHTepeciB Mi03pI0BaHOr0, 0OBUHYBAYEHOT0, iI3aXMCHOI0, 3aCyIKEHOro 1 BHmpasaanoro [8, ¢. 11].

€ TeBHA KUTBKICTh aBTOPIB, SKI HAMATAIOThCS PO3IIUPUTH PO3YMIHHS (PYHKIIT 3aXHUCTY Ta BHOCSThH
no 1 mpenMmera, OKpiM CTOPOHHU 3aXHCTY, 1 3aXHCT IHIIMX YyYacHUKIB mpouecy. Tak, M. M. Buaps
posrisiaae GYHKIIO 3aXUCTY SIK (DYHKIIFO, IO MPOTUCTOITh HEMPaBOMIPHUM [IisIM MO BiJHOIICHHIO IO
OyIb-SIKOT'0 yJaCHUKA TIPOIeCy Ha Beix cramisx [17, c. 89.]. € i raki qocmiaHuKH, sSKi 10 Cy0’ €KTIB 3aXHCTY
3apaxOBYIOTH Ji3HaBaua, CIIia4oro, cya toio [18, ¢. 16-18].

Ha namy nymky, 1ie He 30BCiM MPaBHIIBHO 1 BiIOyBa€eThCs Yepe3 IUIyTaHWHY, CIIPUYNHEHY BEJTHKOIO
KUTBKICTIO TIOTJISI/IIB Ha O3HAYEHI SIBHIA Ta HEMOBHOT'O PO3YMIHHS 3MICTy (YHKIIIT 3aXUCTY, SK TAKOI.

ITo-mepiire, 3a3Ha4MMO, 0 HYHKIIIA — 1€ HE TIUIBHICTD, AK BKa3yloTh Aeaki daxisii [19, ¢. 181], a
ii Bux abo HampsMok. CamMe TOMy BOHa HE MOXKE MICTUTH B COO1 KOMIUJIGKC 3aXOJIB IOAO peaizarlil
MOCTABJICHOT METH, aJie BOHA € caMa 1o co01 JOPOTrOBKa30M, KOMILIEKCOM IMPOIECYaTbHIX MOKIMBOCTEH,
SIKI TIepeadavae Ta HaJae 3aKOHOAABEIb IS peati3allii MOCTaBJICHOI METH, Y IbOMY BHUIAJAKY — y TPOIieCi
3aXHCTY.

[o-mpyre, BpaxoByrOUH Te, O 3aXHCT B KPUMIHAITBHOMY TIPOLIEC], 1€ 32 CBOEIO CYTTIO KpHMiHAIbHA
SIKI PI3HATHCS 33 CBOIMH IPOIECYATbHUMHU UIIMU. MK HE MOKEMO Ha3BaTH Cy0 €eKTaMH (YHKIIIT 3aXUCTy
Cyl, MPOKypopa abo CNiI40ro, OCKUIbKHA KPUMIHAJIBHUN IPOIECYaIbHUN 3aKOH, 3 OIJISAYy Ha MPUHIIMII
3MarajbHOCTI, YiTKO BH3HA4a€ MpOIECyalibHI IpaBa, MOXKIUBOCTI Ta 3aBIaHHS KOXKHOTO 3 YYaCHHUKIB
mporecy. A caMme CIII40ro Ta MPOKypopa YiTKO BH3HA4Ya€, K CTOPOHY OOBHHYBAuUCHHS i3 BH3HAYCHUM
3aBJaHHSM, — BUKOPUCTOBYIOUM BCIi IpOIIECYyasIbHI MpaBa Ta MOMKJIMBOCTI JOBECTH OOBHHYBAYCHHS [0
JIOTIYHOTO KiHIIA. | SKIO IPHUITYCTUTH, 10 BOHM TaKOX Y IIPOIIECi CBOET AISUILHOCTI MO0 peatizalii CBOiX
MpoIecyalbHUX 3aBJaHb BHKOHYIOTh (DYHKIIIIO 3aXKCTy, TO TYT IOTPIOHO Ka3aTu He Mpo Oe3nocepeHe
BUKOHaHHSI O3HadeHoi (yHKII, a mpo meBHe (parMeHTapHEe CIPHSIHHA ii BUKOHAHHIO. 3aKOH YiTKO
BH3Ha4Yae OOOB'SI3KHM Ta INpaBa BKa3aHUX YYaCHUKIB KPUMIHAIBHOTO MPOBAKCHHS, 1 Hi B MpaBax, Hi B
000B’ sI3Kax Mpo MOKIAJAeHHS Oe3rocepe/]HO Ha HUX Takol (YHKIIi He HaeThcs B3araii. A och CTOPOHI
3axHCTy, JO $KOI 3aKOH 3apaxoBye€ IIiJI03pIOBAaHOr0, OOBHMHYBAYEHOrO Ta IX 3aXHCHHKA-aJ[BOKATa,
3aKOHO/IaBEIb BiJIBOJUTH KPUMIHAJIBHE MpOIecyallbHEe TPU3HAYCHHS, 3aBJIAHHS y BHIUISAI CIIPOCTYBaHHS
OOBHHYBAYEHHS Ta OXOPOHHU CBOIX NpaB TiJl Yac KPUMIHAJIBHOTO MpPOBaJLKEHHS. Bijbine Toro, YnHHHMA
KIIK ta 3akon VYkpainm “Ilpo agBokaTypy Ta aJIBOKaTCBbKY IisJIbHICTH HaJa€ IMUPOKI NpoIecyaibHi
MPOBENICHHS OKPEMOTO MapajelbHOT0 aJBOKATCHKOTO PO3CHigyBaHHS TOHIO. TOMYy came MepeKOHaHHS
HAJIEKHUTH JI0 BUKOHAHHS (DYHKIIi 3aXUCTY SIK peatizailii CBOro MmpolecyaabHOr0 MPHU3HAYEHHS IiJ] 4ac
KpPUMIHAJIBHOTO MIPOBAKCHHS.

BucHoBku:

1. JocmimkenHst (QyHKIii 3axXWCTy y KPUMIHAJBHOMY CYJOYMHCTBI Ma€ BaXKIMBE IMPAKTHYHE 1
TEOpETUYHE 3HAYCHHS. Ba)MBICTh BCEOIYHOTO OCMUCIIEHHS TAKOT'O IPABOBOT'O SIBHIIA, K “ QyHKITiS 3axuCTy”
Y KpUMIHAILHOMY MTPOBa/KCHHI 3yMOBITIOE e()EKTUBHY Pealli3allito MPHHIIKITY 3MaraibHOCTI, SIK CTPHYKHEBOTO
MPUHIUITY CY4aCHOTO KPHMIHAJIBHOTO TIPOIIECY Ta CTAHOBHTH YMOBH JUIsl YCITIIIHOIO BUPIIIEHHS Oararhox
3aBJIaHb, sKi OKIIAJICHI ChOT0JICH] Ha CYYaCHUIN KPUMIHAIBHUM MPOIlecyalbHUI KOJIEKC.

2. 3axucT — IIe CUCTeMaTHYHa TBOPYO-IHTENEKTyallbHa KPUMIHAJIBHO-TIPOIIECYalbHa JisUTBHICTD,
sKa 3yMOBJICHA HAsBHICTIO 3BHHYBaycHHS, IO IPYHTYIOTbCS Ha 3aKOHI Ta 3MAIHCHIOETBCS CY0' €KTamMH
3aXMCTY MO0 BiJICTOMOBAHHS BJACHHMX IPaB Ta CBOOOI ITiJ] Yac KPUMIHAJIBHOTO MMPOBA/HKCHHS Ta IIISIXOM
MOBHOI peajti3allii CBOIX 3aKOHHHUX IMPaB Ta MOBHOBa)KEHb, CIIPUSE BCTAHOBJICHHIO MEBHUX OOCTaBHH, SIKi
YHEMOJKIIUBITIOIOTH 200 CITPOCTOBYIOTH OOBUHYBaYCHHS.

3. Jlo OCHOBHHX O3HaK 3aXHCTy, K KPHMIHAJIbHO-MPOIECYaIbHOI (YHKIIIl, TTOTPIOHO 3apaxOBYBATH:
YiTKy PperVIaMEHTAIII0 IPOIeCy peaiizaiii o3Ha4yeHol (yHKIIT HOpMaMHM KpPUMIHAJILHO-ITPOLIECYALHOTO
3aKOHO/IABCTBA; OYEBHHO BH3HAYCHHH 3MICT, IO BHUSBISIETECS Y MOXIIMBOCTI 3aCTOCYBaHHSI CyO' €KTOM
3aXHCTy, MEPea0aYeHOro 3aKOHOM KOMIUIEKCY PI3HOMAHITHHX (OpraHi3alliffHMX Ta MpPaBOBHX) 3aXOMIiB, sKi
HarpaBJicHi Ha TOBHE ab0 YaCTKOBE CIPOCTYBAaHHS IA03pH (OOBHHYBAaYEHHS) Ta MMOBHE 3a0€3MEUEHHS HOro
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IIpaB Ta CBOOO/I ITiJT Yac KPUMIHAJIBHOIO IPOBAKEHHS; TOCTIHHICTD 3iCHEHHS TaKol PYHKIIIT Ta MOKIMBICTD
3aCTOCYBaHHSI Ii€T (PYHKIIIT IO KOOKHOMY KpUMIiHAJIBHOMY TIPOBaJPKEHHIO Ha YCiX HOro eramnax.

4. KpumiHanbHa TpoliecyaibHa (QYHKIiS 3aXUCTY Yy KPUMIHAJIBHOMY IPOBA/PKEHHI € OKPEMHM
BHJIOM CHCTEMATHYHOI KPUMIHAJIBHO-TIPOIIECYaJbHOI  MISJIBHOCTI, 3yMOBJICHOI 3BHHYBAuCHHSM,
3MIMCHIOBAHOI HA 3aKOHHUX IMiJICTABaX B paMKax KPUMiHAIBHOTO MPOBAPKEHHS CY0' €KTaMH 3aXHCTY, SKa
MOJIATa€ Y KOMILICKCHOMY 3IIMCHEHHI HU3KH MPABOBUX Ta OPraHi3alliiHUX 3aXOJiB MO0 BiJICTOIOBaHHS
BJIACHMX ITPaB Ta CBOOO i Yac KPUMIHAJIBHOIO IPOBAPKEHHS, a TAKOXK IIUIIXOM MOBHOI peajtizallii CBoixX
3aKOHHUX TMpaB Ta T[OBHOBa)XCHb, BCTAHOBJICHHI IICBHMX OOCTaBHH, SKI YHEMOXJIMBIIIOIOTH a0o0
CIPOCTOBYIOTh OOBHHYBA4YCHHS.
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