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Yxpaina, cTaBIIM Ha HIAAX He3aJ1eKHOCTI Ta Mo0Oy/10BH MPABOBOI Aep:KaBH, CIpPsIMyBajia
CBOI0 [iflJIbHICTh Ha (OpPMYBAHHSI HAIOHAJBLHOIO TNpaBa. A 3BiAcM BHBYEHHS NPodJeM
(hopMyBaHHS Ta PO3BHTKY TAKOi rajy3i npaBa sik couiajbHe 3a0e3ne4eHHs — O/HE 3 TOJTOBHUX
3aBJaHb OpUAMYHOI Hayku. Lle 3yMoBJeHO THM, IO 3a [0NMOMOIrOI0 HOPM i€l ramysi
NPOXOIMThH peai3alis JIOAMHOI Ta TPOMAAHMHOM CBOIX HAHBAKIUBIIINX COLiATbHUX MPAaB.
Hopsaa i3 uuM, ycniniHe BUpilIeHHS 3aBJaHb NPAaBOTBOPYOi Ta MPAaB03aCTOCOBHOI AiSlJILHOCTI B
cepi couniagbHOro 3a0e3neyeHHs BeJIMKOI MIpOI0 3a/1eXKUTh Bil CTaHy raay3eBoi mNpaBoOBoOi
Hayku. BoHa mnok/JukaHa 0BOJUTH HePO3PHMBHMII 3B fI30K YCiX ejileMeHTIB mpeaMera
peryJoBaHHA Wi€l rangysi npasa, HAABHICTb 3arajlbHUX NPUHUMIIB IPABOBOI0 PeryJIl0BaHHS,
OOIPYHTYBATH [ONMYyCTUMY Traay3eBy audepeHuianio 3a 00 €KTHBHUMH O3HAKAMM, IO B
KiHIIEBOMY Ppe3yJbTaTi AacTh MOKJIUBICTbL CKOHCTPYIOBATH €AWHHWIH ranay3eBuil koaugika-
HiiHM HOPMATUBHUH aKT, 3 BiMOBITHMM 00IPYHTYBAHHAM KOKHOTO OT0 MOJI0KEHHS.

KualouoBi cioBa: mpaBo couianbHOro 3ade3neveHHs; CHCTeMa NpaBa, HaWiOHAJbHe
NPaBo; IOPUIUYHA HAYKA; HOPMATHBHE 3aKPilJieHHd, IHCTUTYT CONiAJBLHOIO 3a0e3NeveHHs;
NPaBoOBi HOPMH.

Tapac I'apacbiMuB

INPABO COIUAJIBHOI'O OBECIIEYEHUA
KAK OTPACJIb HAIIMOHAJIBHOI'O ITPABA

YkpauHa, cTaB Ha NYThb He3aBHCUMOCTH W IOCTPOEHUS] MPABOBOr0 ToOCyAapcTBa,
HANIPaBHJIa CBOIO JeATeIbHOCTh Ha ¢opMHpOBaHMe HALMOHAJIBHOIO NpaBa. A oTcCHAa
u3y4yenusi mpodseM (opMHPOBAHUSI M PA3BUTUSI TAKOHl 0TpPacjM MpaBa KaK COLHAIbHOE
o0ecneyeHue - OIHA U3 IJIABHBIX 3a1a4 IOPUAHYECKOl HayKH. JTO 00YyCJOBJIEHO TeM, 4TO €
NMOMOIILI0 HOPM JAHHOW OTPSACIAU MPOXOAUT peanu3anus 4eJI0BeKOM MU IPakIAaHHHOM CBOIX
BaKHEHINX COMATBbHBIX mpaB. Hapsiay ¢ 3TuM, ycneniHoe pelnieHue 3aay npaBoTBoOpYecKoii
U NPaBONPHMEHHUTEILHON [eATeJHLHOCTH B c(epe CONMAILHOr0 olecnedeHUs B 0OJIbIION
cTelleHH 3aBHCUT OT COCTOSIHHSA OTPAC/IeBOi MPAaBOBOM HAYKH.

Ona npu3zBaHa [0Ka3bIBATH HEPA3pPbIBHYIO CBA3b BCeX 3J€MEHTOB IpeaMeTa pery-
JIMPOBaHUsl JAHHOH OTPAC/IM MPaBa, HAIMYME OOLIMH MPHHIUIOB NMPABOBOIO PeryJIMpOBaHMs,
000CHOBATH AOMYCTUMYIO OTpacjieByI0 Au(depeHUHANNI0 MO0 00beKTUBHLIM NMPH3HAKAM, YTO B
KOHEYHOM HTOre JACT BO3MOKHOCTH CKOHCTPYHPOBATH €IMHCTBEHHbIH OTpac/jeBoll Koaugu-
KALMOHHBII HOPMATUBHBII AKT, C COOTBETCTBYIOIIMM 000CHOBAHHEM KAK/I0T0 €r0 MOJIOKEHH.
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THE RIGHT OF SOCIAL SECURITY ASA NATIONAL LAW

Ukraine, having become the path of independence and the construction of a law-
governed state, directed its activities on the formation of national law. From here, the study of
the problems of the for mation and development of such a branch of law as social security is
one of the main tasks of the legal science. Thisisdueto the fact that, through the norms of this
industry, the realization of the most important social rights by a person and a citizen takes
place. In addition, the successful resolution of the tasks of law-making and law-enfor cement
activities in the field of social security depends to a large extent on the state of branch legal
science. It is intended to prove the inextricable connection of all elements of the subject of
regulation of this branch of law, the existence of general principles of legal regulation, to
justify admissible sectoral differentiation on objective grounds, which ultimately will make it
possible to construct a single sectoral codification normative act, with an appropriate
justification of each of its provisions.

Key words: social security right; system of law; national law; legal science; regulatory
consolidation; Social Security I nstitute; legal nor ms.

IMocTranoBka mpodaemu. CtaHOBJICHHS Ta (OPMYBaHHS IPOMAJTHCHKOTO CYCITIILCTBAa HEPO3PUBHO
OB’ s13aHi 31 3pOCTaHHAM IHTEPECY JI0 COIIaJIbHUX MPOOJIeM, a TaAKOXK KOMILICKCY MUTaHb, OB I3aHUX 13
BHHUKHEHHSM, PO3BHUTKOM Ta BJOCKOHAJICHHSIM IHCTHUTYTIB COILliabHOTO 3a0e3nedeHHs. HeaOuske micie
MociZiae BUBUCHHS TAKOTO IHCTUTYTY MpaBa COMiajlbHOTO 3a0e3ledeHHs SK MPUHIIMI MpaBa, 30KpeMa ix
JOCIIDKEHHS SIK KepiBHUX 3acaj. ChOrofHI YCHillIHE BUPINICHHS 3aBlaHb MPaBOTBOPUOi Ta MPaBoO-
3aCTOCOBHOI JisTBHOCTI B cdepi coOIiabHOrO 3a0e3leveHHs] BEIMKOI MIpOI0 3alieKUTh BiJ CTaHY
rajay3eBoi IpaBOBOI HAYKH.

Mu cripoOyBaiii pO3KpUTH TPaBO COIIALHOrO 3a0e3MedeHHs SIK OKpeMy Taily3b HalliOHAJTBHOTO
MpaBa, 110 3yMOBJICHO MPAKTUYHOIO 3HAYUMICTIO PO3TIISILY CYyCHUTBHO-TEOPETHYHUX MUTAHB, SIKi HAJIeXKAaTh
JI0 TIpaBa COLIIaJIbHOrO 3a0e3eUCHHS.

AHauni3 gocaimkenHs mpodaemMu. BinbiicTs aBTOPIB PO3IIIAAAIOTH HE BECh KOMILIEKC MPOOIIEM, SIKi
HaJIeKaTh JI0 TpaBa COMIATbHOIO 3a0e3nedeH s, a Jmile okpeMi Horo acriektu. Cepen Hux: €. . AcrpaxaH,
B. C. Augpees, K. C. Barurin, A. JI. 3atikin, M. JI. 3axapos, P. . Isanora, JI. I'. Konsxin, M. 1. [TonynaHog,
B. C. Co3anos, 5. M. ®orens, A. A. Kapyxin, I1. M. Mapries, B. A. Tapacosa, B. M. IllalixaTaiHoB Ta
Oararto iHmMx. My He mpeTeHIyeMO Ha pillieHHs] B OCTaHHil 1HCTaHIIil.

Mera crarri — Ha OCHOBI IPYHTOBHOIO HAayKOBO-METOJOJOTIYHOIO aHaji3y Cy4acHOI
icropiorpadiuHo-mKepenbHOi 0a3u PO3KPUTH IPABO COLIAJIBHOTO 3a0e€3MEUEHHS SIK OKpPEeMY Traiy3b

HaI[lOHAJIBHOI'O TpaBa.

Bukaan ocnoBHoro marepiany. 3 ycix QyHKIIH nepkaBu 4M He HaWBaXXIMBIIIOK € 3aXHCHA, a
0COOJIMBO CHOTO/IHI — B 4Yac MPUPOJHMX KATAKJII3MIB, MOJITHUYHUX OaTajiii Ta eKOHOMIYHMX KpHU3. AIKe

24



XTO, SIK HE JiepkaBa, MOBHHHA 3aXUCTUTH TOTO, XTO 1i CIYXHTh, KOMY, SIK HE JEp)KaBi, CTBOPUTH BCi
HEOOX1IHI YMOBH JJIsl BIICBHEHOCTI JIFOJIMHU B 3aBTPAIIHBLOMY JIHI. | 1[}0 BIICBHEHICTh JOIOMOXKE BCEIIUTH B
Joziel comiaabHe 3a0e3eueHHs .

OTxe, Ha3pina HEOOXIMHICTh IEPEOCMHCIICHHS B3AEMOJIONTOMOTH JIEPKaBH Ta 0COOH, MPUHIIHIIIB 1X
B3a€MOIi, BUPOOJICHHSI HOBOI KOHIIEMIT ()YHKI[IOHYBAaHHS OJHIET 3 HAWBaXKIMBIIIUX JIAHOK, 1[0, CBOEIO
4eprorw, BUMAarae paJuKaabHOTO TEperyisiay iCHYrouoi HOPMAaTHBHO-TIPABOBOI OCHOBM Oprasizamii Ta
JISUTBHOCTI Takol PYHKIIT JeprkaBH, SIK 3aXUCT, 1 HOTo MPaBOBUM IIPOSB — COLliaIbHE 3a0e3MeUeHHS.

Ocpb yomy YKkpaiHa, CTaBIIM Ha NUISX HE3aJIEKHOCTI Ta OOYIOBH MPABOBOI JIEPIKABH, CIPSMyBaa
CBOIO JIISUTBHICTD Ha ()OPMYBaHHs HAIliOHATBHOTO IMpaBa. A 3BiJICH BHBYEHHS MpoOieM (QopMyBaHHS Ta
PO3BHTKY TaKOl Tally3i mpasa sIK colliajbHe 3a0e3IeUCHHS — OJTHE 3 TOJIOBHHUX 3aBJIaHb IOPUJANYHOI HAYKH.
Ile 3ymoOBIEHO THM, IO 3a JOMOMOIOIK HOPM IIi€i ramy3i BigOyBa€ThCs peaizallisi JIIOJUHOI Ta
IPOMaJITHUHOM CBOIX HaMBaXXIMBIIINX coIlialbHUX mpaB. [lopsa 3 1uM, ycIilIHE BHUPIIICHHS 3aBIaHb
MPaBOTBOPUOi Ta IMPAaBO3aCTOCOBHOI JISUIBHOCTI B cdepi coliambHOro 3a0e3neueHHs BEIUKOK Mipoko
3aJIeKHUTh BiJI CTaHy Taldy3eBoi MpaBoBOi Hayku. BoHa MoOKIKMKaHa JI0Ka3yBaTH HEPO3PHBHHI 3B’ SI30K YCiX
CNIEMEHTIB TpeIMETy peryiIioBaHHS Ii€i Taiay3i mpaBa, HasBHICTh 3arajlbHUX TPHHIUIIB MPABOBOTO
peryioBaHHs, OOIPYHTYBAaTH JONMYCTUMY Trajy3eBY AMQepeHiiiaiiio 3a 00’ eKTHBHUMH O3HAKaMH, IO B
KIHIICBOMY pE3yJIbTaTi JacTh MOXKIIHMBICTh CKOHCTPYIOBATH €IUHHNA Taly3eBHH KoauGikaliitHmii
HOPMATHUBHUH aKT, 3 BiJIIOBIIHUM OOIPYHTYBaHHSM KOXKHOT'O HOTO TIOJOKEHHS.

VY 4omy cyThb po30DKHOCTEH PI3HHX, YacTO MPOTHIICKHUX TOYOK 30pYy Ha MPOOJIEMY COIIaTBHOTO
3a0e3nedeHHs JIOAMHU? Y MOKIMBO JOCATTH 3roau B 1id chepi? Un iCHYIOTh €AMHMIA 1 aOCONIOTHUN
KpUTEPIid OLIHKK MOBHOTH pealizallii TOro 4M iHIIOro BHY COIIabHOTO 3a0e3MeUeHHs ? ﬁMOBipHo, 1110 B
TAKOMY BHIIAJKY SIKHAWKpAIIE MiXOIUTh MPABHUIIO: CKUTBKHU JIFOACH, CTUIBKK U JTyMOK. AJie TIOpsIIT 3 THM
OOMEXEHHSI TAKUM TJIyMadeHHsIM Oyio O JOCHTh JIETKOBaXXHUM. Ta 1 He B [bOMY CYTh BifIMiHHOCTEH. Piu
He B ymomoOaHHsAX Tiel un iHmMOI ocobu. KopiHHS po3OikHOCTEH HAyTh yriaumd, 3MiCT MiAXOAY 10
Mpo0JIeMH 3arajioM, 1l KOHIICNITyaJbHOI OCHOBH. He ysICHUBIIM, 1110 TaKe COLlialbHE 3a0C3MCUEHHS 1 IKUM
MOBHHEH OyTH WOT0 MPaBOBUH CTATyC Ta 30BHINIHINA BHpa3, BAXKKO HE TUIBKH BUPOOUTH HOPMATHUBHY 0azy
rajysi mpaBa CoIliaIbHOTO 3a0€3MeUeHHS, ajie 1 T1IHO OI[IHUTH KOHIICIIIIIi 3araioM.

Cepen 3Ha4HOI KiTBKOCTI NMediHillid, SKMMH IMOCIYTOBYEThCS Cy4acHa MpaBOBa HayKa, COIlialibHE
3a0e3nedyeHHs] B YKpaiHi HaJeXKHUTh JI0 HalMEHINE PO3BUHYTHX Kareropiil. Y mpaBoBii Ta eKOHOMIYHiH
HayKax HOoro BUKOPUCTOBYIOTh y PI3HUX 3HAYCHHSX, & 3BIJICH H Pi3HI TIIyMadeHHS Ta TPAKTyBaHHS.

VY 3B's3Ky 3 IUM, HaAM BHJAETHCS 32 HEOOXIHE PO3IJISLAATH COoLliaabHe 3a0e3MeUeHHs KpaiHi Y TaKuX
acCIeKTax, K. (QyHKIliI0 Aep)kaBH; IepKaBHY CUCTEMY; pealli3allilo OJHOr0 3 HaWBajXKJIMBIIIMX COI[ialbHO-
CKOHOMIYHHX TpaB JIOAWHH; 0CcOOIMBY (HOpMY BIIHOCHH, SIKi CKIaNAIOThCS TPU PO3IMOJTI CYCIITEHUX
(OHIIB CIIOKMBAHHS; CYCIUTbHO-ICTOPHYHUI THIT MaTepialbHOrO 3a0e3neueH s IPUCTAPUTNX, THMYACOBO
Ta TIOBHICTIO HEMI€3IaTHUX; IMPaBOBYy (OpMYy MaTepiaibHOro 3a0e3rmeueHHs ocid, sSKi BOJOMIIOTH
COI[iaJIbHO-TIPABOBUMH OCHOBAMH TaKOro 3abe3redeHHs; (OopMy OINOCEPEIKOBAHOIO CTUMYIIOBAHHS
AKTHBHOI Yy4YacTi TPOMaJsH y COI[iaJIbHO-eKOHOMIYHOMY JKHTTi; Taldy3b YKpaiHCHKOTO HAI[iOHAJILHOTO
npaBa, CHCTEMY HOPMATHBHO-TIPABOBMX aKTiB, IO PETYIIOIOTH I[i BIIHOCHHH, Taly3b HAayKH Ta PI3HUX
JOCITIDKCHB; MPaBOBY IUCIUILTIHY B IOPUANYHMX 3akiaaax. | 1eil meperik Ha CydacHOMY eTarli He MOXe
OyTH BUYEpIIaHWUM, OCKITBKM colliayibHe 3a0e3neueHHs MO JHs Ha0yBae Bce MOJEpHHUX (OpM, a 3BilICH —
HOBHX BTUJICHB Y )KUTTSI Ta HOBUX 3HAYCHb.

AJle, Ha XKaJib, 10 MPEAMETY HAIIOT0 JOCTIIKEHHS HE BXOAUTh BUBUYCHHS BCIX MPOOJIEM, MTOB’ sI3aHUX
3 MPaBOM COILIaTBHOTO 3a0e3nedeHHs. Mu Jniie cnpoO0yeMOo JIaTH 3araibHOTEOPETHYHY XapaKTEPUCTHKY
MpaBa coliabHOTO 3a0e3MeueHH s K raixy3i B CydacHHi repioll. My 3ynmMHUMOCS Ha TaKUX KPUTEPIsX, SKi
JIO3BOJISIFOTH HaM MITIMTH 10 BUCHOBKY, IO BCE-TaKH ICHYE Taka rajy3b HaIllOHAJbHOI'O IpaBa, SK MpaBo
comianpHoro 3abe3neueHHs Ykpainu. Llumu kpurtepismMu € cuctemMa 3 Ii CKJIaJIOBUMHU €IEMEHTaMHU,
npeaMer, merox, ¢yHKiii. Mu He OynemMo 3yNMUHSATHACS Ha XapaKTEPUCTHIN IHIMMX IHCTUTYTIB MpaBa
COIlIaJIbHOTO 3a0€3MeUeHHs, TAKUX SIK CHCTEMa 3aKOHOJABCTBA, BiAINOBIJANbHICTh, OPraHU Ta yIPaBIIHHS
BIIPOBAKEHHS TIPaBa COIIaIbHOTO 3a0e3MeUeHHS B KHUTTS TOINO, aJPKe BOHH, HA HAIY IYMKY, JIOTUYHI JI0
npoOieMu raiy3i mpaBa COLIANBHOrO 3a0e3ledeHHs i PO3KPHBAIOTH 1i CYTh JIMIIE OMOCEPEIKOBAHO 1 B
3B’ 13Ky 13 TUMU €JIEMEHTaMH, SIKHX MU TOPKHEMOCS B CBOEMY JIOCITi/IKEHHI.
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Mu croiMO Ha THUX IO3MIlAX, IO BCE-TaKM ICHYE Taka Tajdy3b IIpaBa YKpaiHHM — sK IPaBo
corianpHOro 3abe3nedyeHHs. Hamri MipKyBaHHS IPYHTYIOThCS Ha Takomy. B VkpaiHi icHye mpaBo, ske
CKJIaJia€ He Xaoc, a cucreMy. Cucrema mae iepapxiuHy OyIOBY i He HAHHIDKYY CXOIMHY 3aliMae TpaBo
coliajgbHoro 3adesneueHns. Omke, Oyaydd caMoO CKIAJOBOK YaCTHHOK HAIlIOHAJBHOI CHCTEMHU IpaBa,
MPaBO COIIATBHOT0 3a0e3MeUeHHs Ma€ i CBOI0 CUCTEMY — BHYTPIIIIHIO CUCTEMY TIpaBa.

3BifcH MOXXHA 3pOOUTH TEpIIMH BUCHOBOK PO T€, IO iICHYE CHCTEMa B CHCTEMI i CHCTeMa IpaBa
coriasibHOrO 3a0e3neueHHss B CHCTeMI HaIliOHaJbHOTO TpaBa B3arami. Lleli BHCHOBOK IPYHTYEThCS Ha
TaKOMY.

B VYkpaiHi icHye cucreMa rpaBa. Mu BBa)KaeMO, 1110 CHCTEMa MTPaBa XapaKTepPHU3y€EThCS BU3HAYCHOIO
Y3ro/DKEHICTIO HOPM MK COOOF0, 1110 ICHYE 3aJIOKHICTh HOPM IpaBa BiJ EKOHOMIYHOI'O Ta IOJITHYHOTO
YCTpPOIO, IIO MOJLT HOPM TIpaBa Ha OKPEMi eIEMEHTH Ma€ 3aCHOBYBATHCS HA LIUX KPUTEPISAX, MO CUCTEMY
MpaBa yTBOPIOKOTH NIPEAMET, METOJI Ta (PYHKIIIT i CFOJIN TaKOXK BXOJASATH IHCTUTYTH Ta HOPMH TPaBa.

Hamri mipkyBanHs cxoxi 3 MipkyBanHsiMHu A. . 3alikiHa, sikuid BKa3ye, mo min “ Cucremoro mmpasa B
IOPUIINYHI Haylli pO3YMIIOTh 00  €KTUBHO ICHYIOYE CKJIAJaHHS TIpaBa, SIKE€ BHPAXKAETHCS B PO3MOJIUICHHI
€IMHOTO TpaBa Ha OKpeMi YyacTHHU (ramysi), 3B'13aHi Mix codow” [1, c. 7-8].

AmnarnoriuyHe TyMadeHHsI 3a CYTHICHHM 3HadeHHsM nozaae B. |. Cromsapuyk: “B topunuuniit Haymi
NPUAHATO paxyBaTH, IO CHUCTEMa MpaBa — I¢ PO3MOJII YMHHUX HOPM, IO 00 €KTUBHO CKIIAIHCS Y
BHU3HAYEHHUX Traiy3sx MpaBa, a BXKe caM IOJLUT 1O Traiy3sx mpaBa oOyMOBIICHHH XapaKTEepOM 3arajibHUX
BIJTHOCHH — EKOHOMIYHMM 0a3rcoM cycmiascta” [2, ¢. §].

Buennit A. ®. IllebanoB 3ayBaxye, mo “cucTeMa MpaBa, B IOPUAWYHIA Hayli 1 TpaKTHI
PO3YMIETHCS SIK BHYTPIIIHS CTPYKTypa IpaBa, 110 BUPAXKa€ €IHICTh Ta B3a€EMO3B’ SI30K FOPUIMYHUX HOPM,
IO CKJTaJaroTh MPaBo i pa3oM 3 THM X AudepeHIialio, po3noail Ha Tany3i Ta IHCTUTYTH 3TiqHO cdep Ta
BHJIIB CYCIUIbHUX BIAHOCHH, IO PEryJIOIOTHCS, 00’ EKTUBHO 3yMORBJICHA €KOHOMIYHHM Ta COLIaJbHUM
ycrpoeM cycmineera” [3, ¢. 16-17].

Hocmigauk O. A. KpacaB4ikoB BBakae, IO CHCTEMa TpaBa €, 3a CBOEKD CYTTIO, 00 €KTHBHO
ICHyIOUH#l B3a€EMO3B’ sI30K TIPAaBOBHMX HOPpM [4, c. 68].

Y KOHTEKCTI O3HayeHOi mpoOiemaTukud A. M. BacuibeB, naiouyM BH3HAYEHHS CHCTEMH IIpaBa,
BHXOJUTH 3 ii XapakTepHux ocobnuBocteii: “1le € 00’ eKTMBHO iCHYIOYa BHYTPIIIHS Oy/10Ba IIpaBa MEBHOIO
ICTOpUYHOrO THIYy, OOYMOBIIEHA CHCTEMOIO CITUIbHMX BIJHOCHH, sKa BIIACTHBA JaHOMY CIIOCOOY
BUPOOHWIITBA 1 BHpaXKaeThbCsi B 00 €IHAHHI Ta PO3MOAUI MPOHUKHYTUX BHYTPINIHBOK €JHICTIO,
V3TO/DKCHUX IOPHIUYHUX HOPM TI0 IHCTHTYyTaX Ta Taly3sX IMpaBa y 3B'S3Ky 3 CIEHU(IKO0
3arajlbHOCYCIUTbHUX BimHOCcUH" [5, ¢. 477].

O. B. CmipHOB BH3Ha4Ya€e CUCTEMY TIpaBa SK CYKYIHICTb MpPaBWI MOBEIIHKUA (HOPM), sIKa BHpaXkae
BOJTIO JIEPYKABHOTO CYCITUIbCTBA (KJTacy), sSIKi BCTAHOBJICHI a00 CAaHKI[IOHOBAHI P KaBOIO TS PEryTIOBAHHS
CYCHITBHHMX BiIHOCHH B iforo iHTepecax [6, ¢. 13]. Ile exuHe BU3HAUYCHHS MPAaBOBOI KaTeropii “ cHCTEMH
npaea’, Jie He BU3HAYAIOTh SIK XapaKTepHY PHCY — BHYTPIIIHIO €IHICTh HOPM Ta IXHIO Y3TOIDKEHICTh, a
TaKOXK Kiacudikallis iX 3a raay3sMu MpaBa Ta MPaBOBHUMH IHCTUTYTaMH.

Cucrema BriacTHBa TMpaBy, CKIQJa€ HWOro o0 €KTHBHO SKICHY OCOONUBICTh, HEBIIIUTBHY
3aKOHOMIpHICTh. TOMY CHCTEMHICTb SBISIETHCS 03HAKOIO, SIKa BXOAUTH y 3araibHi AediHimii npasa. [Ipaso
Tli€ 3aBXK/IM B 00pa3i — BU3HAYCHOI CHCTEMH IOPUINYHUX HOPM 1 TIPAaBOBUX IHCTUTYTIB.

C. C. AnekceeB 3ayBaKkye, 1110 CUCTEMa IIpaBa MPEACTABIIsAE€ COOOK WICHOPO3AUIBHY €IHICThH MpaBa
[7, c. 9]. Ha TuX caMuX TO3HINSAX CTOITH i Ilila HU3Ka IHIIHNX aBTOpiB, cepen skux A. H. €ropos Ta
M. JI. 3axapoB. OcranHiii, HaNpUKIaJ, y BU3HAYEHHI CUCTEMH Bi3Ha4ae MudepeHIlialito HOpM mpasa.

Mu 3anpornoHyBajid HU3KY BU3HAYCHb “CHCTEMa MpaBa”, 3 AKX MO)KHA 3pOOMTH BHCHOBKH, III0 HE
BCI aBTOPH OJHO3HAYHO PO3YMIIOTH IF0 TMPaBOBY KaTeropiro. ToMy MM BBa)kaeMo 3a HeOOXimHe
POBTIISTHYTH PUCH, SIKI XapaKTEepU3yIOTh TaKy IPaBOBY KaTeropito, sik “ cucrema mpasa’.

[epmioro pricoro cHUCTEMHU MpaBa € BHYTPIIIHS i€papXidHa CTPYKTYpa, SKa XapaKTepU3yEThCs
YIIOPSIIKOBAHICTIO, Y3TO/DKEHICTIO Ta B32EMO3B’ SI3KOM.

JIpyroro pUCOI0 CHCTEMH TIpaBa € HayKoBa OOIPYHTOBAHICTb, KA XapaKTEpU3YETbCS HAYKOBHM
MIJIXOJIOM JI0 TOOYI0BHU Ta BIIHOCHH yCEpeIrHI caMOl CHCTEMH.
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Tperboro pucol0 cHcTeMH TpaBa € paudepeHIiamis, sKa XapaKTepU3YEThCS PI3HOMAHITTAM
CKJIQJOBUX, TXHBOIO BIAIIOBIAHICTIO OJHA OIHIHM Ta 10 €AUHOrO ILJIOrO0.

YeTBepTOIO PHCOIO CUCTEMH TpaBa € BTUICHHS HA MPAKTHII, SKE XapaKTePU3yEThCSI HOPMATHBHUM
3aKPIIJICHHSM.

IT siTor0 03HAKOIO CHCTEMH TpaBa € 00’ €KTUBHICTh ICHYBaHHS, SIKa XapaKTEPU3YEThCs HE3aSKHUM
ICTOPUYHUM PO3BUTKOM i 3yMOBJIEHA €KOHOMIUYHUM, COI[IaJIbHIM, TOJITHYHUM Ta KYJIbTYPHHM PO3BUTKOM.

OTxe, Ha TMiACTaBI 3raJaHMX OCHOBHUX O3HAK CHCTEMHM IIpaBa MOXXHA JaTH 1 BHU3HAYCHHS.
Cucremoro mpaBa € BHYTPINIHS i€papXidHa CTPYKTypa, SKa XapaKTepH3YEThCS YIOPSAKOBAHICTIO,
Y3TO/KCHICTIO, B32€EMO3B’SI3KOM, HAYKOBOIO OOIPYHTOBAHICTIO, JH(EpeHIialielo Ta HOPMAaTHBHUM
3aKpITUICHHSM I 3yMOBJIEHa €KOHOMIYHUM, COLIQIbHUM, TIOJITHYHUM T4 KyJIbTYPHHUM PO3BUTKOM.

Sk GaurmMo, cHUCTeMa MpaBa, K IliJIe, TUINTBCS HA CKIaAoBi dyacTwHH (edeMeHTH). HalGimbimum
CNIEMEHTOM CHCTEMH € Tany3b npaBa. OIHHM 13 TakMX €JIEMEHTIB € CHCTeMa IpaBa COI[iaIbHOTO
3a0e3nedenHs. Yomy cucrema? ToMmy 1[0 BOHAa TaKOX BIANOBIZAE BCIM THM KPHUTEpPIsIM, SKi
XapaKTepU3yIOTh CUCTEMY MpaBa.

OTxe, 91 MOXKHA CTBEp/KYBAaTH, IO iCHYye cucTeMa B cuctemi. Lle TBepKeHHS TPYHTYEThCS Ha
TOMY, IO TOHSTTS CHUCTEMH OKPEMHUX raily3ell IpaBa HEOIOCEPEIKOBAHO BHTIKAE 3 KATEropii CHCTEMH
BCHOT'O TIpaBa, aje Mae CBOI crienudiuHi prcH, sKi BitoOpaxaroTh 0COOIUBOCTI.

Bepyun nmo yBarum okpeciieHi HayKOBi JYMKH, MO)KHa 3pOOMTH BHCHOBOK, TpO T€, IO TPaBoO
COIiaJIbHOTO 320€3MeUeHHS € CHCTEMOIO ITpaBa.

Cepen NpencTaBHHKIB TpaBa COMiadbHOTO 3a0e3NeueHHs HEMae €IMHOI TyMKHA HIOAO0 MOHSTTS
CHCTEMH TIpaBa coliajbHOr0 3a0e3neucHHs. [IuTaHHS YCKIAQJAHIOEThCS 1 THM, a II¢ HEMOXKJIHBO HeE
BpaxyBaTH, IO OKpeMi BUEHI 3alepeduyloTh BU3HAHHS IIpaBa COIMIajJbHOTO 3a0e3MEeYeHHS OKPEMOIO
rany33io npasa. Takox He iICHy€ €JJHHUX MOTIISIB cepell MPUXIIBHUKIB CAMOCTIHHOCTI MpaBa coLiaTbHOTO
3a0e3MeUeHHs 111010 OCHOBHUX KOHIIENTIB Teopii. Tomy, sk Bu3HaudatoTh €. I'. A3aposa Ta A. €. Ko3nos,
Mae wmicne “Hepo3pobiieHa Teopis ColiaIbHOrO 3a0e3leueHHs, MUTAaHHS NPO MPaBOBY Ta EKOHOMIUHY
MPHUPOAY, MPO TONOBHI 3aBmaHHs i (yHKmil” [8, ¢. 44]. o Toro cmim QoAaTH, IO CYIEPEUTHBUM
3aJIMIIAETHCS MUTAHHS MPo GopMu KoauQikallii 3aKOHOAaBCTBA II0I0 COIIAIbHOTO 3a0e3eYCHHS.

Ha Hamry aymKy, OCHOBHMM TIOBHHHO OYyTH BUPOOJICHHS MPaBHJIBHOTO YSBJICHHS MPO CYTHICTh
Takoro 0araToacrmeKTHOro SIBHINA, K CHUCTEMa TIpaBa COI[aIbHOro 3a0e3ledeHHsT B MEXaHi3Mi
TpaHc(opmallii NpaBOBUX HOPM, SKi PEryliOOTh ColiajJbHe 3a0C3MEUeHHS B CUCTEMI YHHHOTO
HaI[lOHAJIBHOI'O TpaBa.

Hanani HTUMEThCS MPO CHUCTEMY Taly3eBOro MpaBa, OCKUIBKA MH CTOIMO Ha TO3HMIIIAX, IO TaKh
ICHY€e caMOCTIiiHa rajiy3b YKpaiHChbKOT0 ITpaBa — IpaBo COIiaIbHOTO 3a0e3MeUeHHS.

Mu BBaXKaewo, MO JUI BHUJIUICHHS OKPEMOi CHCTEMH Taily3l mpaBa SK IUTICHOrO eleMeHTa 3

3arajbHOI CHUCTEMHM TIpaBa HEOOXiJHI MeBHI KpuTepii, abo, sk nume I. B. IlaBnoB, “...HasBHICTBH
00’ EKTUBHHMX TMEPEAYMOB, SKI MOJSATAlOTh Y 3alliKaBICHOCTI Ta HEOOXIAHOCTI BUAUICHHS CaMOCTIHHOI
ramysi mpasa” [9, c. 9].

[pyHTyrounCh Ha 3araJbHOBM3HAYEHIM CHCTEMi IpaBa, a TaKOXK aHAJi3i HayKOBOI JITEpaTypH,
MOYKEMO 3ayBa)KWUTH, IO CHCTEMa MpaBa rajy3i COIIaJbHOrO 3a0e3ICUCHHS XapaKTEePU3YEThCS TaAKHUMHU
pucaMHu, SK BHyTpilmHsS OyaoBa (3aragpHa Ta O0COOJIMBA YAaCTHHH), CBii TNpeaMer peryaioBaHHSI
(BimHOCHHM), crierudidHUI MeTon peryimoBaHHs (CYKYIMHICTh NpUilOMIB Ta croco0iB), GyHKIl (OCHOBHI
HAMpPsSIMKU IISUTBHOCTI), TPHHIMIHN (KepiBHI 3acaiu).

VY HaykoBiii JiTeparypi CKIamocs ACKiIbKa KOHIEMIIHA IOHSTTS CHUCTEMH IpaBa COIIILHOTO
3a0esneuenns. Hampukman, B. C. AnpeeB nae Ttake Bu3HaueHHs: “CHcTeMa mpaBa COLIabHOIO
3a0e3MeUeHHsT — [Ie HAayKOBO OOIpYHTOBaHa, 00’ €KTUBHO ICHYIOYA IMOCIIAOBHICTh 3B's3KIB IHCTUTYTIB Ta
HOPM IIpaBa COIIAJILHOrO 3a0e3IeUeH s, IKi CTaHOBJIATh €AMHY raay3b npasa. [10, c. 36]. Jami B. C. Auapees
pO3yMie 11e, K CKIaJHy CHCTEMY 3a0e3IeUueHHs TPOMaJiH Pi3HOMAaHITHUMU BUIAMH IICHCIH, JOIMOMOT Ta
MOCTIYT, SIKI 3J1MCHIOIOTh JIepKaBHI Ta IPOMAaJIChKi OPraHH, a TAKOXK CIIEIiali30BaHI YyCTaHOBH.

Jlemo B IHIIOMY pyCIi pO3IIIAAal0Th CHCTEMY IIpaBa colliajibHoro 3abdesnedcHus M. C. JlaHiesa
[11]. IIe i € mpyra KOHIIEITILis. Moro cucremumii minxin, a takok minxing B. T. AdanaceeBa [12]
nepeadavae, 10 BCIKa CUCTEMa CKIIAJIA€ThCs 3 CTPYKTYPHHUX OJMHHIIB, SIKI B3AEMOJIIOTH OJHA 3 OJHOK0 U
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YTBOPIOIOTH LUTICHICTh Ta €IHICTh MK KOHKPETHHM IIUTUM Ta HOro 4acTHHAMH i TOBHHHO iCHYBAaTH
BIJJHOIIIEHHS PIBHOCTI Ta €aHOCTi, (Ha BiAMiHY Bix mepImoi KOHIEMIli-audepenmialiii), i Mo ocobInBO
migKpecToeTbest — npotupids. M. JI. 3axapoB y BU3HAUEHHI CUCTEMH BiaMidae 1 mudepeHmiamnito HopM
npasa colliagbHOro 3abdesmnedeHus [13].

Ha aHajoriyHux mo3uilisfax CTOITh UMK psi IHIIKUX aBTOpPIB, Takux K A. M. 3aiikiH, K. C. baturiH,
O. B. CmipHos, B. I. Cmonsapuyk, A. M. Baciibes, P. |. IBanoBa, B. A. Tapacosa, A. H. €ropos nonae 1e
cronu audepeniaiiio HopM mpasa [14].

OTxke, MiJ] CHCTEMOIO TIPaBa COLIANBHOrO 3a0e3MeYeHH s HEOOXiJTHO PO3yMITH CYKYITHICTh HOPM, SIKi
PEryJIoITh BIJHOCHUHU, IO TOPKAKOTHCSA COIMAJILHOIO 3a0e3MeueHHs, 3aXUCTy Ta CTpPaxXyBaHHS 1
nepe0yBarTh y 3B’ I3Kax MK COOO0I0, CTBOPIOIOTH IUTICHICTE. [IpaBo comiaabHOro 3a0e3MeueHHs ITOBHICTIO
BiImoBimae o3HakaM cucremu. Lle mimicHe yrBopeHHs (repiia o3Haka), CKIaIacThes 3 eeMeHTiB (apyra
O3HaKa), sIKi mepeOyBaroTh y B3a€MO3B’ 13Ky (TpeTst 03HaKa).

Sx 0aynMo, NMHUTAHHS CUCTEMH TMpaBa COIIajJbHOTO 3a0e3NeueHHs JOCHUTh CKIAJHE, a OTKe,
BUKIIMKA€E JMCKYCii 1 B Haylli, 1 HA MPaKTHUIl. 3 OMHOro OOKY, HE BHPIIIEHO JI0 KiHIS MHUTAHHS NPO Micle
TOT'0 YH IHIIIOT'0 IPABOBOT'O IHCTUTYTY 1 B 3HAYCHH1 3HAXO/PKEHHS HOTO B 3arajibHii 4d 0COONMMBIH YacTHHI,
1 fioro MicIie 3HAXOMKEHHS BCEPEAMHI Ti€El YM IHINOI YacCTUHU. 3 IHIIOrO OOKY, MPaBO COMIaJBLHOIO
3a0e3MevYeHHs € HeJaBHO BUJIUIEHNM, TOOTO CTaJI0 CaMOCTIHHOIO Taly3310 HElIOaBHO, TOMY JUCKYCIHHUM
€ MUTAaHHS PO HASBHICTH TOTO YM IHIIOTO MPAaBOBOT'O IHCTUTYTY. AJie MU HE PO3TIBIIAEMO KOHKPETHOTO
3MICTYy KOXKHOI'O IPaBOBOIO IHCTHTYTY, TOOTO II¢ HE BXOJIUTh OC3MOCEPEAHBO B MPEAMET HAIIOrO
JOCITIDKeHHS. MHu JinIe crpo0yeMo OOIPYHTYBAaTH HAsSBHICTH CAMOCTIHHOI ramysi IpaBa COLIaJbHOIO
3a0e3nevucHHs .

IcHyBanHS B Hammiil KpaiHi €JMHOI JIepXKaBHOI CHCTEMH MpaBa COLIANBHOrO 3abe3rledeHHs Ta il
CTPYKTYypa ChOT'0JIHI 3aKOHOaBUO 3akpimieHa Koncruryuieto Ykpainu Big 28 uepas 1996 p.

Amnaniz crareit 15, 16, 19 Koncrurymii YkpaiHu mnokaszye, MO 10 KOMIIOHCHTIB CHCTEMH
COLllAJILHOrO0 3a0e3ledyeHHs] HaJleXaTh. TICHA IIOB' 3aHICTh MDK BHIAAMM COLUAJIBHOIO 3a0e3ledeHHs 3
KepenaMu abo Buzamu (Crocodamu), 3a paxXyHOK SIKMX BOHU yYTBOPIOIOTHCS, a TAKOXK MK HOPMaTHBHO-
MIPABOBOIO PErJIAMEHTAIIIE0 COLIaIbHOrO 3a0e3eUeHHs 1 OpraHaMH, Kl HOro 3/1iHCHIOIOTS.

BucnoBku. OTxe, T CHCTEMOIO TMpaBa COMIATBHOrO 3a0e3NedyeHHs HEOOXiTHO PO3YyMITH
CYKYITHICTh HOPM, SIKi PEryJIOI0Th BIIHOCHHU, IO TOPKAIOTHCS COLIaIbHOTO 3a0e3ledeHHs, 3aXHCTy Ta
cTpaxyBaHHS 1 TepeOyBarOTh y 3B S3KaXx MiK €000, CTBOPIOIOTH wiTicHiCTh. [IpaBo coliambHOrO
3abe3rneyeHHs] TOBHICTIO BiamoBimae o3HakaMm cuctemu. lle mimicHe yTBOpeHHs (mepima o3HaKa),
CKJIQJIA€ThCS 3 CJIGMEHTIB (Ipyra o3Haka), siki mepeOyBaloTh y B3a€MO3B' 13Ky (Tpersi o3Haka). Biarak mu
MIJIANUIA 10 BHCHOBKY IPO T€, IIO IISI CHCTEMa COLIadbHOrO 3a0e3MEUCHHS BCE XX TaKH ICHYE, 1 1€
ICHYBaHHsI 3aKpIIlJICHE Y BUTJIAI Iep’KaBHOI CHCTEMH COLIiaJIbHOr0 3a0e3eueHHs a00, IHITMMH CJI0BAMH, Y
BUTJISIZII HOPMATUBHO-TIPABOBOI periiaMeHTaIlii.
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