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Summary. The arlicle is devoled lo a comparalive analysis of the legal aid
provision in Ukraine and Germany. I’s proved. that the process of formalion
of Iree provision hasn’t {inished yet, but, taking into account enacting ol the
new legal acts, some progress was traced. Common and distinctive leatures
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Actuality of the problem. Somctimes
people fall into the clutches of complex
and unpredictable circumstances, that
arc dillicult to overcome alone. To
solve them, men apply to a specialist.
Everybody knows that services of a
lawyer are not cheap, thus not cvery
citizen can afford them. Often there
are cases when people abandon their
rights and don’t delend themsclves only
because they are not notified about the
rights, sometimes even don’t apply to a
private solicitor [or advice, [caring that
they could not pay for his services [3].

Thus, it is extremely important that
rcaders know that they are able to get
legal aid absolutely free, it’s a right
guaranteed both by the Constitution
ol Ukrainc and governed by its laws.
Moreover, such a right is granted to
the citizens of Ukraine and foreigners
and statcless people, including relugees
and those who need extra protection.
And according to Article 4 of the Law of
Ukraine “On Ircc civil legal aid™ (further
— the Law) is not permitted to use
the privileges or restrictions to people
basced on race, colour ol skin, political,

religious and other beliels, scx, cthnic
or social origin, place of residence,
language or other characteristics.

The legislator took care that the
citizen would always feel convenient
to solve the question of a legal nature,
without ordering a service ol a lawyer
at his own expense. Therefore, to get
some consultation and advice, to draift
lcgal documents a person can apply to
the specialized agencies that are non-
commercial organizations. In addition,
local governments arc competent to
conclude with legal entities of private
law the contracts on the primary
proiessional aid on a permancnt or
temporary basis and involve lawyers or
other experts in the corresponding field
of law. The latter ones, in their turn,
are required to provide high-quality
aid based on the concluded contract or
agreemient.

As we can see, in our legal state this
required service is eifectively regulated
and assurcd by the authoritics. However,
as the German philosopher Friedrich
Nietzsche mentioned, cognition comes
through comparison. Currently, there
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is a need by examining the sphere of
Iree legal aid (later — FLA), to raisc
the question of the regulation this type
of government guarantee in the other
developed country of the world among
people with different mentality, and
hence the perception of the surrounding
world and its their own solutions
of urgent problems. Thereiore, it is
reasonable to compare some aspects of
FLA in Ukrainc and Germany.

Analysis of recent research and
publications.There  were  scientiiic
works by Thomas Pue, Julia Kunin,
Maxim Schlossberg, Benjamin Tolstonoh
(Valdershtadt) devoted to this topic
during the past three years. However,
despite of the recent emergence of this
institution in Ukraine, some aspects are
scarccely cxplored.

The main material. [t is appropriate
to begin a comparison with the mentioned
ol the obscrvable institution, that is to
say, that legal acts that regulate it. In
Ukraine, this process is carried out by
the Constitution of Ukraine, by alrcady
mentioned Act of June 2, 2011, and
other laws and international treaties
ol Ukrainc ratilicd by the Parliament.
The Government of Germany has also
provided its citizens, regardless of their
linancial state, the ability to obtain not
only legal advice, but if necessary, to
accomplish a trial. Preeminently for
this the Legal Advice and Assistance
Act of Germany(Beratungshiliegesetz)
from 18 June 1980 was developed and
cntered into force. According to this
law §1 people, who are unable to pay
for representation or advice of a lawyer
and who have no other way to get legal
assistance (for example through legal
insurance) may apply about FLA to the
trial court (Amtsgericht) [5]. The issuc
of payment of court procedural action
(Prozesskostenhilie) is regulated by the
Codc ol Civil Procedure ol Germany

(Zivilprozessordnung der BRD), exactly
§115, in casc this takes place when
the net monthly profit (einzusetzende
Monatseinkommen) of the applicant
docs not cxceed ten curos. In Ukraine
both informing of the person and
representation of his interests are
carried out by common regulatory legal
act — the Law.

According to the first paragraph of
the sccond article ol the Legal Advice
and Assistance Actit’s possible to claim
that legal aid in Germany consists oi both
consultation as well as a representation.
However, therepresentation is necessary
if the applicant taking into account the
circumstances and complexity ol the
case, can not protect his own rights,
and it is implemented in all legal cases
cxcept criminal and administrative and
in case of violation of public order. For
criminal law only legal advice is applied.
There arc possible only two scenarios:
a) if the case is already under judicial
treat, or you have already received the
judge’s verdict on the case or conviction,
then the legal advice is closed for you;
b) if you receive a summon to the
cxamination, then consultations can
take place.

If a citizen of Germany or a foreigner
nceds [ree legal aid, he must submit an
intersession composed orally or in a
written form, which desclose the matter
ol the casc, personal and cconomic
circumstancesoftheapplicant.Necessary
to point that advice can be given only
once according to the particular casc,
which was never pending in court. The
application submitted to the trial court
{Amtsgericht) and may be cancelled
if the applicant has provided false
testimony or if it doesn’t suit to the time,
A request for the provision ol primary
legal aid is sent in Ukraine directly to
the central and local authorities, and
the services themsclves, according to
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the law, are provided within 30 calendar
days [rom the day, when the appeal was
recieved.

We should pay attention to the
fact, that under Ukrainian law lcgal
aid is divided into two types: primary
and secondary. Primary aid includes
rendering ol legal inlormation, advice,
explanation of legal issues, drafting
applications, complaints and other legal
documents (except documents of a
procedural nature) that may be applied
by all persons under the jurisdiction
ol Ukrainc. However, sccondary legal
aid (defense and representation of the
interests of draiting and procedural
documents) may be obtained by only
certain categories oi people, who are
mentioned in the law and people whose
average total family income is below
the minimum subsistence level.

Considering the process of rendering
ol FLAin Germany, the question appears:
what happens after the court accepts the
petition? After it a specially authorized
court ollicer checks the personal and
economic state of the applicant and
decides about the beginning of FLA
[7]. According to the article 6 ol the
Law "On providing advisory legal
aid”, when a statement from the trial
court (Berechtigungsschein) is received,
the applicant may apply, by his own
choice, to a lawyer. Moreover, under
the German law legal aid is provided
not only by lawyers and attorneys that
are members of the Chamber, but also
by tax consultants, [inancial cxperts,
auditor and adviser on pension issues.

To obtain some legal advice regarding
a criminal casc a person needs just to
iill the special form (intersession) as in
other law cases and to send it to the
trial court with documents proving the
insolvency of individuals. If the consent
is given to the intersession, the person
must lind a lawyer who specializes in

criminal cases and agree with him upon
the registration to the appointment.
Speaking about our country, we can
consider, that even the people against
whom the criminal procceding was
initiated and those people, who have
already received a legal counsel for
the implementation of protection and
realization of individual proceeding
are entitled to free secondary legal
aid, namecly representation of the the

person’s interests and defese from
prasecution.
The bodies of the cxecutive and

local self-government are vested an
obligation to receive people who need
primary legal aid in Ukraine. Sccondary
legal aid may be implemented by
special centers. They are iormed by
the Ministry ol Justice of Ukraine and
during their activities interact with the
courts, bodies of procuracy and other
law cnlorcement agencics. The center
of free secondary legal aid provision
also concludes arguments and contracts
with attorneys, who arc included to the
Register oi barristers. Moreover, the
Law defines procedures for submitting
applications to the cstablishment
according to which the Center shall
within ten days decide on the secondary
legal aid provision or its termination.

The coordination of the central
authorities’ activity  about the
realisation of the governmental policy
and general management in the field
of free primary and secondary legal
aid provision is implemented by the
Ministry of Justice of Ukraine. To its
authority it's also related rendering of
methodical assistance to the Exacutive
bodies and local seli-government
authority in matters of iree primary
legal aid. The Ministry is responsible
for the implementation and functioning
of secondary legal aid (article 28 oi the
Law).
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The authority of the Federal Ministry
ol Justice ol Germany includcs inscrtion
and support of the use of forms ior
agreement conclusion in legal aid
provision and payment ol remuncration
to adviser (Beratungsperson) after aid
completion. It is required to simplify
and unily the process and happens with
the consent of the Bundesrat and it
is regulated by article 11 of the Legal
Advice and Assistance Act.

The issue of remuneration of the
adviser in Germany is contained in
scveral legal acts. For cxample, in
accordance with paragraph | of article 8
of the Law “"On consultative legal aid
provision™ payment ol the activity docs
not depend on whether the adviser is a
lawyer or not. Moreover, in paragraph 2
ol this article, aid provision is unrequired
excuse for the fee payment from
applicant. However, the adviser shall
be competent to require the applicant
to pay for his services by generally
accepted prescriptions in case ii he
docs not receive funds from the state
treasury. According to the same law, if
the defendant is obliged to reimburse the
costs ol the applicant for protection ol
his rights, he pays also for the activities
of the consultant.

The procedure of payment costs
of the process is regulated by the
Civil Procedure Code of Germany
(Zivilprozessordnung). We cemphasize
that help is available to everyone, by his
wish, who are not able to pay the costs
because of their personal or linancial
condition. Also, the services of an
advisor are regulated by The Lawyer’s
Compensation  Act and  Scction 2,
Chapter 7 of the Civil Procedure Code
of Germany.

The amount and procedure ol payment
of the of secondary legal aid provision
in Ukraine is established by the Cabinet
ol Ministers, in particular financing the

free primary legal aid is made at the
cxpensc of the State Budget of Ukraine
(Article 29 of the Law). In addition,
financing the institutions operating in
this licld and controling over the usc ol
finance by the institutions are under the
jurisdiction oi the executive bodies of
village, scttlement and borough councils.

Accomplishing the comparative
analysis in the field of the legal
consultation provision in Ukrainc and
Germany, it is necessary to notice
some aspects that emerged due to the
administrative structure ol the country
of the Western Europe. For example,
in the federal states of Bremen and
Hamburg public legal consultation
(uffentliche Rechtsberatung) is in force,
which is special, because it's rendered
by qualilicd attorncys, lawyers and
judges in all areas of law. A person with
avery low income or property can obtain
advice and it will cost between three
to ten euros. Its main difference from
legal aid (Beratungshilie) is that it does
not provide aid in the prosccution of the
court process and can only prepare for
it. [i the trial is irrecusable, the reference
and information department ol public
consultation will provide advice about
payment of procedural judicial actions,
cxplain how to [ind an attornecy in cach
individual case, and will send an opinion
of lawyers about a particular case to the
opposite side ol the substantiated, cte.
[6].

During the analysis a number
ol dillcrences between the systems
providing FLA in Ukraine and Germany
were revealed. For example, in Germany
there is a kind of legal aid, as public
legal consultation that acts only in a
particular area and has its own sphere
ol activity. Though many similar aspects
that generally underlied in the research
object are noticed now. Accordingly,
this is a division of lcgal aid into advice
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and support during the prosecution of
trial. Although in Germany the support
procedure of the applicant in court is
reduced to permition or abjudication
in providing [unds lor the process and,
therefore, attorneys’ iees. By the way, the
system of choosing people who have low
income, is much more complicated and

Conclusions. Therefore, we can
conclude that the institution of FLA
is extremely necessary because its
research can not be limited to the
borders ol onc particular country.
Considering the above-mentioned on
this issue, the legislation of Ukraine is
more humanc in cnsuring the right to

not limited to one regulatory legal act. FLA.
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Koaxymina M.A.

3akoHOAABCTRO Mpo Ge30MAaTHY MPaBOBY AonomMory B YkpaiHi Ta Himeuunni: nopirnannna
XapaKTepHCTHKA

Anomayis. CTaTTs NpUCBsUYENa TOPIBIMALIOMY alNafizy 3mifcHents mparoroi A0TOMOTH B
Ykpaini Ta lliveyyuni. Joeenero, wo npouec GopMyBaHHs HadaHHs Oe30MdaTHOI Npasosol aono-
MOTH 1Lg He 3aKiH4€HO, NPOTe, 3BAXAIYH Ha BedeHHS B Jil0 HOBUX HOPMATHBHO-TIPABOBMX AKTIB,
NPOCTEXKEHO NeBHI 3pylueHHs. Po3raadyTi CBHI Ta BiAMiHHI pucH B cucTeMi peaaisauil npasosol
JONOMOTH B 060X KpaiHax.

Karonosi cnosa: GesonaaTHa MpaBoBa JOMOMOra, 3aKOHOJABCTBO, KOHCY.BTALLisl, MepBHHHA
NpaBoBa 10MNOMOra. BTOPHHHA NPABOBA AOMOMOra, NOPiBHAIbHA XapaKTePHCTHKA.

Koaxymuna M.A.

3aKoHOAATENLCTBO 0 GeCnIATHON MPABOBOH NOMOWH B YKpaune n [epmannn: cpaBuutens-
Hasl XapaKTEePHCTHKA

Annomagus. CTaThbs NOCBSILLEHA CPABHUTEIBHOMY AHAAM3Y OCYLLECTB/EHUS IPABOBOI TOMOLLM
B Ykpaute u I'epvanuu. Jokasado. uTo npouecc §opMUPOBAHUS NpPefoOCTaBIeHUs OecnaaTHOM
NpaBoBCH [OMOLIM elle He OKOH'UEeH, OIHAKO, HeCMOTPS Ha BBeleHHe B JeHCTBHEe HOBBIX HOpMa-
THBHO-NPABOBBIX AKTOB, MOXKHO NPOCJAEIMTE oNpefe/eHHble yIyilleHus. PaccMoTpenbl odiige U
OTTHUHTENLITLIE YEPTLI B CHCTEMe PeafH3alliiy MPaBOBOH MOMOIM B ofenx cTparax.

Karouesnie caosa: GecnaaTias mpaRoRas NOMOIIL, 3aKONONATEALCTRO, KOICY.ILTAIMS, 1Tep-
BHUIIAS TTPABOBAS MOMOIIL, BTOPHUIIAS TPABOBAS MOMOIL, CPABIHTENLIAST XapaKTEPHCTHKA.


http://zakon2.rada.gov.ua/laws/show/3460-17
http://www.gesetze-im-internet.de/berathig/BJNR006890980.html
http://recht.germany.ru/recht.db/items/22.html?op=
http://www.partner-inform.de
http://www.hamburg.de/oera/
http://www.rak-berlin.de/site/DE/

