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Summary. A well known recent case relating to the body of jus cogens
and violations of international humanitarian law of armed conflict is the case
relating to Jurisdictional Immunities of the State, Germany v. Italy: Greece
Intervening. The case was given a sufficient amount of consideration because
of its merit and the involvement of several countries. It became known not for
dealing with the questions of jus cogens and its boundary of application, but the
fact that the ICJ draws a line between the substantive law and procedural rules of
public international law and thus, according to some, negating jus cogens values.
Substantive law and procedural rules have not only a juridical nature, but are also
greatly interwoven with issues of politics and economic agendas, which make the
case much more complicated and controversial.
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I. Variance between Substantive
Law and Procedural Rules

A. Casing Jurisdictional Immunity

Concerning the nature of state
immunity, there have been two forms of
practice prevailing between states. One
is the concept of absolute immunity,
which prevents a nation from being
questioned in foreign national courts.
[t originates from the doctrine of
official state immunity and is mostly
based on United States Supreme
Court decisions. Nevertheless, besides
this concept, there is another method,
which constitutes a restrictive form of
immunity. This concept developed in
the Mediterranean and other states,
including Belgium, Egypt, Greece,
[taly, and in Western nations, including
Australia, Canada, the United Kingdom,
and the United States.

In the Jurisdictional Immunities of
the State, Germany v. Italy: Greece
Intervening- the 1CJ mainly objected to
the views presented by different internal

[talian courts and their representatives
under the procedures of the Court.
According to the ICJ, the claim by
[taly that the jurisdictional immunity
of a state could not be invoked in
cases where a violation of rules of a
peremptory character had occurred was
without sufficient legal basis. According
to Italy, however, which was also
protecting the rights of the citizens of
Greece, a peremptory norm of general
international law, such as the body of
international humanitarian law of armed
conflict, automatically displaces any
hierarchically lower rule of a treaty or
customary international law that would
prevent the enforcement measures
of jus cogens norms. As a result, one
should not give precedence to the rules
of immunity, which has a lower status
compared with the high validity of the
peremptory norms of international law.

However, the philosophy of the
ICJ judgment was quite different from
Italy’s reasoning. According to the
Court, the disagreement of the two
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states varied because of a conlflict
flanked by the rules of jus cogens and
the rules of customary international
law, which enforce certain duties on
all states to respect the principle of
immunity. The Court further believed
that the existence of such a conflict was
based on the fact that there were two
different sets of rules of international
law that did not necessarily have any
connection with one another.

[taly objected to the majority of
statements of the Court and felt the
judgment of the Court was irrational
and contributed to the humiliation of
victim’s rights and their integrity. The
views of both parties in connection
with the judgments of different courts
and, in particular, the ICJ will be
discussed in the remainder of this
article, but it should be noted here
that the judgment of the Court was
not the first one to draw a distinct line
between substantive law and procedural
rules. In the Arrest Warrant case, the
Court judged that while ‘jurisdictional
immunity is procedural in nature,
criminal responsibility is a question of
substantive law’ [1, p. 25 para. 60].

B. The Nature of Immunity

The leading question in the system
of international law, in general, and
public international law, in particular,
is whether states are obliged to
respect the immunity of a state that
has seriously violated the system of
international criminal law of jus cogens.
Consequently, one may reason that
immunity of a state may be waived
when there are issues of systematic
violation of international criminal law.
This means a recourse to the system
of absolute or restrictive immunity.
The practices of ad hoc international
criminal tribunals denote the waiving
of immunity. In actual reality, however,

some states do not accept foreign courts
waiving their immunity. For instance,
in the Pinochet Ugarte case, the United
Kingdom neither returned him to the
Spanish courts, nor prosecuted him
for alleged violations of the system of
international criminal law. The position
was motivated by the concept of
jurisdictional immunity of the relevant
state [2, p. 68].

[t is also of interest to emphasise
that in the Germany v. Italy: Greece
Intervening case, the German claim
to immunity mostly relied on positivist
approaches, while Italy’s claim combined
both positivist and naturalist theories.
The ICJ also based its judgment mainly
on a positive interpretation of the law,
and issues of human rights law were
not given any room. This means that
some basic concepts of human rights
law, including humanitarian law, such
as the right to an effective remedy,
the right to compensation for damages
resulting from serious breaches of
humanitarian law, or protection from
the denial of justice were not considered
essential for the redress in the case.
The clearly mysterious conundrums
of jus cogens law, which are neither
accepted, nor rejected from a pragmatic
point of view, are apparent. These
discrepancies resulted from the fact
that the ICJ could not see any basic
reason for the examination of those
principles because of the nature of the
conflict and the different sets of rules
under examination. Therefore, the
Court found that the acts committed by
Germany were the public acts of the
government or acta jure imperii that
could not come under the sovereignty
of jus cogens norms.

According to the individual opinion
of one of the judges in the Germany
v. Italy: Greece Intervening case, the
case plainly proves the extent to which
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the matter of immunity of a state is
intimately associated with admission
by the state of its own breaches of
provisions of the system of international
law. In its examination of the system
of customary international law, it was
incumbent on the ICJ to note this trend
and to foresee its impact on the corpus
of the international legal system. It is
therefore surprising to witness that
few similar cases before domestic
jurisdictions of states, also dealing with
the protection of immunity, have had
effect on overall judgment of the Court
[3, p. 83 para 34]. However, neither the
Court, nor Germany had any objection
to the definition of the boundaries of
the term jus cogens, and the crimes
that had been committed against the
victims remained without appropriate
remedies. This was not the problem,
but instead the very basic contradiction
between the two different legal areas
of international law that could not
interfere in or invalidate the other side.
Consequently, the main question was
not compliance with the system of jus
cogens law, but whether interference
could constitute disregard for traditional
immunity rules of the state in question.

C. Several Characteristic Facets of
the Case Law

The Germany v. [taly: Greece
Intervening case is a typical type
of judgment that deals with several
significant questions of international law
at the same time [4, para 95]. The case
has four different characteristics. These
are national, regional, international,
and — because Greece was allowed
to intervene in the case on the side
of Italy — also inter-mutual state
characteristics. Intervening in this case
as a non-party, Greece also submitted
a written statement in which it
emphasized, inter alia, the individual

right to reparation in the event of
grave violations of human rights law [4,
para 34].

A rapid survey of the case may
therefore be useful to elucidate the
incongruence or conundrums that
emerge from the proceedings of the case.
Some victims of the Second World War
in Italy and Greece wanted reparation
and therefore submitted their case to
the relevant domestic courts. In Italy,
the case was not welcome at the time
of its initiation, but was finally accepted
by a higher court, the Corte Suprema
di Cassazione in 2008. According to
the Italian Court, a particular rule of
customary law permitted an exception
to the issue of immunity of jurisdiction
of a state.

This exception occurs when a grave
violation of the provisions of customary
international law constitutes an integral
part of jus cogens. The Italian Court
also agreed to enforce a 1995 Greek
court judgment in favour of plaintiffs
of Greece, which had a similar nature.
Enforcement of the judgment had been
rejected to be enforced in Greece, and
in Germany. Even the European Court
of Human Rights refused to examine
the case, based on the jurisdictional
immunity of Germany. Finally, the
Corte Suprema di Cassazione concluded
that the victims had the right to
compensation and therefore decided
to enforce its judgment against the
German property (Villa Vigoni).

D. Waiving or not Waiving the
Jurisdictional Immunity of a State

In the Federal Republic of Germany,
the judgment of the Corte Suprema di
Cassazione of Italy for waiver of its
immunity and its enforcement against
the German property Villa Vigoni was
not welcomed and caused Germany to
submit a case against Italy to the ICJ.
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According to the applicant, the Italian
courts allowed civil claims based on
violations of international humanitarian
law by the German Reich during the
Second World War (between September
1943 and May 1945) to be submitted
against the Federal Republic of
Germany. These events were contrary
to the provisions of public international
law and therefore constituted violations
of the jurisdictional immunity of the
Federal Republic of Germany under the
same law [5, p. 17].

Consequently, one of the most
essential questions for the ICJ was
whether to waive the jurisdictional
immunity of the state of Germany or
reject the alleged statements and the
judgment of the Italian court. The
question was not simple for the Court,
and it was not simple for the parties
either, even Germany itself. The spirit of
Germany’s complain is full of regret and
repentance for the atrocities committed
by the German troops against the
Italian nationals. In addition, one can
that Germany accepts its responsibility
for grave violations of international law
or the ‘untold suffering inflicted on
[talian men and women in particular
during massacres, and on former I[talian
military internees.’[6] The ICJ manifests
that ‘it is a matter of surprise — and
regret — that Germany decided to deny
compensation to a group of victims on
the ground that they had been entitled
to a status which, at the relevant time,
Germany had refused to recognize,
particularly since those victims had
thereby been denied the legal protection
to which that status entitled them’ [4,
para 99].

What is here divisive is whether
the national courts of a foreign state
have the proper capacity to investigate

a case against the jurisdictional
immunity of another state. Likewise, if
they maintain impartiality throughout
the examination of a case, what part
of the immunity should not be waived
and what part may be waived and under
what conditions? [7, pp. 996-997].

On the one hand, there is a
concordance of theories among the
doctrines of international law and a

considerable number of provisions,
formulations, and judgments listed
in the recent practice of ad hoc

international tribunals to the effect that
no plea of immunity may be given in
cases of grave violations of the basic
values of international criminal law. On
the other hand, the case law of national
courts does not encourage waivers of
jurisdictional immunity and addresses
such cases with the wording not
acceptable, not having the capacity,
or falls out of its jurisdiction. In
certain situations, most cases concern
civil suits brought against the entities
of a state, and they have mainly had
legal permission for the waiving of its
immunity.

This means that there exists not
only a conundrum for the proper
understanding of jus cogens law, but
also a serious conundrum for the
solving of immunity rules when there
is a serious conflict between violations
of humanitarian law and violations of
immunity rules. It means waiving or
not waiving the jurisdictional immunity
of a state is not the core question of
law, but the central question is whether
there is a propensity to choose to do
good for the victims or to do good for
the international legal personality of
the state. Here, we mean Germany. In
other words, the issues of jurisdictional
immunity, jus cogens, and erga omens,

! The case was submitted to the ICJ by Germany in December 23, 2008.
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must be the object of careful scrutiny,
as they may significantly define the role
of national, regional, or international
jurisdictions when implementing the
applicable rules of international legal
discipline. As one of the judges of the
Court and the Vice-President of the ICJ
illuminates, the scope of immunity has
been contracting over the past century,
as the body of international legal justice
has shifted from a state-centred model
to one that also shields the rights of
human beings. Therefore, he believes
that immunity has no an immutable
value in the system of international law.
[8] However, the majority of the judges
of the ICJ held the contrary view.

E. Connotations on the Gavel of the
Court

The ICJ, unlike the parties and
individual judges, did not distinguish
between substantive rules and procedural
rules. However, the Court drew a
distinction between substantive rules
and substantive law, and it looked
into the question of rules that were
procedural in nature. Neither the ICJ,
nor the Federal Republic of Germany
meant to violate the jus cogens norms
or degrade their peremptory nature,
but they considered it necessary to
emphasise that those substantive laws
and procedural rules are not in essence
identical!.

One the one hand, the substantive
norms of international law, even the
substantive norms of jus cogens law,
establish whether certain activities on
the part of subjects of the law are correct
and do not violate the given rules. This
means that, according to the judgment
of the ICJ, a state not only has a negative
duty to respect the peremptory norms

of international law, but also a positive
duty to safeguard these norms and the
character of jurisdictional immunity of
a state, which constitutes an integral
part of those duties. This type of debate
stems mainly from a tension between
state sovereign immunity and the
respect of such immunity by foreign
states. In other words, the concept of
jurisdictional immunity of state is a
settled principle and cannot be waived
without the express consent of the state
in question. Any divisive dilemma may
be harmful to both, ie., jus cogens
norms and immunity rules.

On the other hand, the system of
international law has proven that the
concept of immunity before domestic
courts is not absolute and can be waived
by the state itself or by the effect of its
grave violations of immutable norms.
As one of the judges of the Court and
the Vice-President of the ICJ points
out, there is a considerable divergence
in the extent and scope of immunity in
state practice. It is therefore necessary
to work out a balance between the
function of immunity and the realization
of basic humanitarian law and human
rights law [4, para 99]. A state may
automatically waive its immunity by
committing a serious, internationally
wrongful act that is against the basic
norms of jus cogens law. In such a
situation, any reference to the concept
of state immunity means the intention
to escape prosecution and punishment
[4, para 99]. One example is that of
al-Bashir, the President of Sudan, who
committed the act of genocide and
escaped punishment under the conditions
of state jurisdictional immunity.

[t is relevant to mention that the
issue of jurisdictional immunity of

! “The underlying legal responsibility however remains unaffected by the plea of immunity. Thus,
immunity merely presents a procedural bar that precludes proceedings in front of foreign courts” [9, p.149].
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Germany was seriously disregarded in
the proceedings of the International
Military Tribunal in Nuremberg, based
on the fact that the grave violations of
the norms of customary law were given
priority over substantive law and even
procedural rules. This means the waiving
of jurisdictional immunity in particular
circumstances is permitted within the
system of international law. Similar
conclusions can be drawn about the
jurisdictional immunity of other states
that have come under the auspices of
ad hoc international criminal tribunals.

Nevertheless, the situation differs
slightly here. This is because the
Germany v. Italy: Greece Intervening
case relates to a time of peace and not
war. The tribunals in Nuremberg were
established on the basis of consequences
of wartime events and very complicated
political relations. Conversely, it is
a fact that thousands and thousands
German women were raped by Russian
soldiers and, in some instances, by
the United States armed forces; these
criminal acts could obviously constitute
a violation of the international legal
personality of the German state or its
jurisdictional immunity, even though
it had lost the war. Because of the
political situation, however, rules were
no longer a question of choice, but a
question of imposed military force.

One may therefore present different
arguments in certain sensitive cases,
as to the way in which the defeated
state victims were treated by the
victorious states. Was the raping of
members of the unarmed population
acta jure imperii in the home state
of the offenders or a form of superior
order? Even the contemporary law on
rape in international criminal law can

be applied retroactively; when a law has
good consequences, it is permitted to be
used for the sake of victims. Obviously,
the victims have the same right as the
[talian and Greek victims (to bring their
cases before German national courts
or regional courts), but because of the
political ramifications of the war, such
idea is not only kept silent today, but
is even politically sensitive. This means
that the German rape victims have not
received any compensation at all from
the Soviet Union or the United States!.

Although the ICJ dismissed the
decisions of Italian courts, announced

them invalid against Villa Vigoni,
did not mitigate responsibility of
Germany for international crimes,

and concurred that Italy had seriously
violated jurisdictional immunity of
Germany, the conundrums of justice
remained unsolved and the questions
concerning jus cogens, human rights
law, humanitarian law, erga omnes, and
immunity even increased. And no less,
the case established a legacy of non-
reparation, which is not really the true
nature of justice when one examines
the heavy compensation awarded to
Jewish and other victims to which the
German government has given its full
attention for the sake of satisfying the
gavel of justice [10, pp. 27-43].

G. Does the Jurisdictional Immunity
Judgment Encourage Impunity?

This is one of the serious questions
that has been given great attention
among international publicists as
the secondary source of international
law. The question may be answered
differently, based on the fact that one
cannot specify whether the judgment
of the ICJ will augment impunity by

'] raised this position in a panel at the 70th anniversary of the establishment of the Nuremberg

Tribunal in Nuremberg on 23 November 2015.
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writing and speculating. This is why
the title of this article refers to the
conundrums of jus cogens and erga
omens law in conjunction with the
principle of jurisdictional immunity of
a state. On the one hand, it is obvious
that Germany did not intend to help
the theory of impunity by submitting
the case to the jurisdiction of the ICJ.
On the other hand, the authors of the
content of the judgment are not free
from regret and even some judges who
voted in favour of the judgment are not
convinced of justice having been done.
They are worried about the possibility
of a wrongful deduction of the case
and, consequently, the development of
impunity.

For example, Mohamed Bennouna,
one of the judges of the ICJ who cast
a positive vote in the case comments
that ‘I cannot, however, endorse the
approach adopted by the Court, or
support the logic of its reasoning.’
He goes further and clarifies that,
in his view, ‘rather than regarding
this simply as a possible subject of
negotiation, Germany should assume
its international responsibility and, in
consultation with Italy, supplement
the measures it has taken since the
Second World War, so as to cover the
categories of victims excluded there
from.’[3, paras 1, 14] This statement
certainly indicates that the judgment
is divided in its core substance and
contradicts key issues of human rights
law. It is also correctly reiterated in the
individual opinion of the same judge in
that a state ‘is required at some point to
open appropriate channels to reparation,
in order to avoid ultimately being tried
by foreign courts’ [3, para 33].

The case may or may not encourage
impunity, but permanent members have
wrongly used the banner of sovereign
acts, jure imperii. For instance, an

examination of the records of the history
of international ratifications proves that
the United States government has been
reluctant to ratify most international
conventions with a jus cogens character,
such as the Convention on Genocide, the
Convention on Torture, the Convention
on the Rights of the Child, and the Statue
of the International Criminal Court. The
reason is simple: any ratification of an
international convention means that
the convention becomes an integral
part of the constitution of the relevant
state, and the question of the waiving
of immunity may be raised in certain
situations.

F. Ethical Balance in International
Community Interests

One of the serious dilemmas
emerges when the judgment of the ICJ
concerning Jurisdictional Immunities of
the State could be wrongly interpreted
by states against the principle of
equality and the responsibility of
states for acts committed under
their jurisdictions. According to the
individual opinion of one of the judges
who voted in favour of the judgement,
‘the question of jurisdictional immunity
raises  fundamental  ethical and
juridical problems for the international
community as a whole, which cannot
be evaded simply by characterizing
immunity as a simple matter of
procedure’ [3, paras 8§, 9].

Moreover, none of the judgments of
international criminal courts have taken
into account the jurisdictional immunity
of a state in cases concerning grave
violations of the system of humanitarian
law of armed conflict [11, p. 75]. This is
because almost none of the judgments
of those courts differentiate between
substantive norms and procedural
rules. The result is that the judgments
of the ICJ and the ad hoc tribunals
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may or may not encourage impunity
[12, p. 911]. Therefore, certain rights of
sovereign immunity may be violated or
may compete with peremptory norms,
which have the aim of safeguarding
the natural rights of human beings
as a whole, whether by the principle
of jus cogens or the principle of
immunity [12, p. 911]. Anténio Augusto
Cancado Trindade, a judge of the ICJ,
excellently concludes in his dissenting
judgment that ‘jus cogens stands above
the prerogative or privilege of State
immunity. There is no State immunity
for international crimes.’ [13, para 316]
The dissenting judge, however, confuses
the value of the principle of balance, as
all parties — including the Court — did.
‘Balancing the potentially competing
demands of stability and accountability
remains an important challenge for
both international and domestic courts’
(14, p. 183].

The Italian Courts went too far with
the implementation of their decision.
They should have given power to
their decision by intensive diplomatic
negotiations and the involvement of the
United Nations for assistance in order
to convince Germany. Likewise, the
ICJ should have been cautious in its
decision for the sake of both parties. We
can understand that both parties are
different, yet the Court should arrange
the judgment in such a way that they
can feel a balance between the means
and the end. This means the decision
should ideally have shed light on the
balance between immunity rules and
jus cogens norms.

To maintain the balance, the Court
did not need to present both sides of
the argument equally, but did need to

correctly direct Italian and German to
take the right diplomatic decision. This
means ‘appropriate balance between
avoiding international friction and
vindicating core international interests’
[15, p. 1099]. The judgment should have
taken into account the merit of integrity
of all parties and even the principle of
immunity, including the hierarchical
value of the jus cogens principle. Both
sides, even the Court, lost the value of
balance between immunity rules and
humanitarian norms. Even the judges,
including the dissenting judges and their
separate judgments, unintentionally
neglected the goal of balance in the
substance of their interpretations.

I1. Conclusion

The significant legacy of the norms
of jus cogens must be realised by all
governments, and it follows that they
should submit themselves to the raw
face of honesty when they have violated
the provisions of such inevitable law.
This also includes immunity rules,
which belong to the international legal
personality of any state. The simple
principle is that the key norms of jus
cogens are the strength of pure love for
human beings’ natural preservation on
the whole, and the focus of immunity
is to accept responsibility and not deny
it. Similarly, the main duty of a state is
not to breach the immunity of another
state by various means when the target
state has repeatedly been reluctant
to submit itself to the jurisdiction of
foreign courts. Balance should be the
first principle of justice or proportionate
means. Otherwise, we are reading the
jus cogens norms and immunity the
wrong way.
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Papxad Manrexan

lNosoBOIOMKM jus cogens: B MiXKHapoaHOMY KpuMiHaabHoMy npaBi (4. 2).

Anomayis. Binomoio HelO#aBHBOIO CIIPABOIO, MOB’SI3aHOIO i3 NPABOM jus cogens Ta IOPY-
LIEHHSIMM Mi>KHApOAHOTr0 T'yMaHiTapHOro npasa 36poiHUX KOH(JIKTIB € CrpaBa Npo HOpPUCIUK-
uitini imynitetu nepxxasu: Himeuuuna nportu Iranii (Jurisdictional Immunities of the State,
Germany v. Italy: Greece Intervening). Cnpasi OyB npuuiieHuil icToTHH#H obcsr yBaru 3
orisiny Ha ii 3HauyllicTb Ta Ha ydyacTb B Hill nekinbkox KpaiH. Bona crana Bimomoro He yepes
po3ryisi] MUTaHb juS cogens Ta MexX HOro 3acTOCYBaHHS, a yepe3 ToH (akT, 1o MixkHaponHUH
CyI pO3MeKyBaB MarepiajbHe NMPaBO Ta MpOLECyasbHi HOPMH Mi>KHapOAHOTO MyOJI{YHOTO MpaBa
i, TakUM YMHOM, Bi[NOBiIHO IO IE€BHHUX TOUYOK 30pY, BIIKUHYB LiHHOCTI jus cogens. Marepianbhe
Ta MpouecyanbHe MPaBO He TiMbKH MalTbh IOPUAMYHY MPHUPOAY, aje TaKoXK CYyTTEBO Mepern.iTa-
IOThCS 3 MOJITHYHUMH T4 €KOHOMIYHUMH MUTAHHSIMY, 1110, B CBOIO 4epry, poOUTh crpaBy Habarato
CKJIQ[HILIOW Ta CYNePeYsUBilIO.

Karwuosi caosa: jus cogens, iMyHiTeT, cynoBe pillleHHS.

— 920 —



Farhad Malekian. Conundrums of Jus Cogens: In Case Law (Part Il)

Dapxad Manexsan

lonoBONOMKM jus cogens: B MeXAYHApOAHOM YroJoBHOM npase (4. 2).

Annomayus. VI3BeCTHBIM HeaBHHUM J€JIOM, CBSI3aHHBIM C NIPABOM juS cOgens W HapyLIeHHsSIMH
MeXKyHapOAHOr0 TYMaHUTAPHOTO [IpaBa BOOPYKEHHbIX KOH(JIMKTOB, BEICTyNaeT Jleso mpo 1opuc-
JUKLMOHHBle UMMYHHUTeTBl rocygapcta: ['epmanust npotus Mranuu. (Jurisdictional Immunities
of the State, Germany v. Italy: Greece Intervening). Ileny Obl1 yaeseH CYILECTBEHHBIH 00beM
BHUMAaHHUSl BCJEACTBHE €ro 3HAYMMOCTH U yYacTHsl B HeM HeCKOJbKHX cTpaH. OHO cTaso us-
BECTHBIM HE 110 MPHYHHE PACCMOTPEHHSI BOMPOCOB jUS COgeNs U PaMOK ero MpUMEeHEHHs], a BBULY
Toro (akTa, uTo MeXIyHAapOAHBIH CyN pasTpaHUYW/ MaTepuasbHOEe NpaBO M IpolleccyasnbHble
HOPMBl MeKIyHapOJHOro IyOJHYHOTO IIpaBa M, TAKUM 00Pa3oM, COMJIAaCHO HEKOTODBIM MHEHHSIM,
OTBEPTHYJ LEHHOCTH jus cogens. MatepuajbHOe U TPOLECCYaTbHOE MPABO HE TOJbKO HMEKT
IOPUIMYECKYIO TIPUPOLY, OHH TaK:Ke CYIIECTBEHHO ITeperJieTaloTCsl ¢ MOJUTHIECKUMH U KOHO-
MHYECKHMH BOINIPOCAMH, YTO, B CBOIO Ouepejb, NPUAAeT AeJy 3HAUUTEJNbHO OoJiee CJIO0XKHBIH U
CTIOPHBIH XapakTep.

Kaiouesoie caosa: jus cogens, IMMyHHUTET, CyneOHOe pelleHHE.
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