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1.M. 3ENEHKO,
KaHOudam ropuduyHUX HayK, OouyeHm,
doueHm KagheOpu 0epiasHO-Mpasosux OUCyunaiH ma adMiHicmpamusHo20 npasa
LleHmpanbHOYKpaiHCbKO20 OepiasHo2o nedazoaiyHo2o yHisepcumemy
imeHi Bonnodumupa BuHHu4eHkKa (M. KponueHuybkuli)

NIACTABU KNACUDIKALIT ®IKLINA

BUCBITNEHO OMCKYCIVHI NUTaHHA Knacudikauii ¢ikuin. BinobparkeHo, WO 3aneXKHO Bif CNPUIAHATTA
NpPaBOBOI AOKTPUHOK BUAINAIOTL ABa BUAM OiKLiN: KOHCTPYKTUBHI i AeCTPYKTUBHI. KOHCTpYKTUBHA iK-
LA — yABHA IOPUANYHA KOHCTPYKLLA, WO CNPUINHATA NPaBOBOIO AOKTPUHO. [JeCTPYKTUBHA QiKLiA — yABHA
IOPUAMYHA KOHCTPYKLA, IKa He CNPUNHATA MPAaBOBO AOKTPUHO. 3a3HAYeHO, LLLO 3a/1eXKHO Bif Axepe-
Na noxoayKeHHA PiKLii 6yBatoTb CTAaTUYHMMM Ta AMHAMIYHUMU. CTaTUYHI NOXOAATb 3 OPUANYHUX Peani i
€ CKNagHUMK. OuHamiyHi $iKLii BUHMKAOTL BiANOBIAHO 40 NOTOYHMX NOTPEL HOPUANYHOT NPAKTUKK. Mpo-
OEMOHCTPOBaHO, WO 33 NPeaMETOM y3ara/ibHeHHA topuanyuHi ¢ikuii noginatoTb Ha NpocTi 11 noxigHi. Mpo-
CTi y3ara/ibHOOTb 06CTaBMHMU, LLLO ICHYIOTb PeanbHO B CYCMiNbCTBI HE3aNEXKHO Bif YperysboBaHOCT X npa-
BOBMMW HOpMamMu. 10 NOXigHUX HanexaTb lopuanYHI QiKLil, AKi NOB’A3aHI 3 PUANYHOI AiANbHICTIO, 3Y-
MOB/IEHI NOTPebo CNPOLLLEHHA NPABOBIAHOCKMH. HaronowWweHo, WO 3a KOPCTKICTIO BUAINAIOTL IOPULUYHI
diKuii-akciomn Ta diKLii-npesymnuii. Pikuii-akciomn ABAAIOTL CO60I0 BE3yMOBHE TBEPAKEHHA UM NpPUNY-
LLLEeHHSA, AKi He MOXKyTb ByTU cnpocToBaHi cygom. DiKuii-npe3ymnuii moxKyTb 6yTn cnpocToBaHi B cyai. Mo-
Ka3aHo, WO 3a/1€XKHO Bif, HACTaHHA NMEeBHOTO pUAMYHOro ¢akTty QiKLii noainAlTs Ha YMOBHI Ta 6e3ymos-
Hi. Be3ymMOoBHi — LLe HOpMW, IKi MiCTATb BKa3iBKY W0A40 iCHyBaHHA neBHOro ¢akTy, 6e3 byab-aKMX yMOB Moro
HaCTaHHA; YMOBHi — MiCTATb BKa3iBKY W00 HAABHOCTI GaKTy, O4HaK 38 YMOBM HAaCTaHHA NEBHMX OBCTaBMH.
BigobparkeHo, Lo 3a chepoto icHyBaHHA QiKLiT MOXKHa NOAIINTM Ha TEOPETUYHI Ta HOPMATUBHI. TeopeTuy-
Hi € YaCTMHOM NPaBOBOI AOKTPUHM, HOPMATMBHI QiKLii 3aKpinaeHi B TEKCTI 3aKOHIB Y BUTNALI OKpeMUX pe-
rYNATUBHUX HOPMATUBHUX NpUNUCIiB. [pOAEMOHCTPOBAHO, WO 3a/1eXHO0 Bif, MiCUA B MeXaHi3mi NpaBoBOro
peryntoBaHHA diKuii NoainatoTb Ha $iKLii B maTepianbHOMy npasi Ta npoLecyanbHoMy npasi. MaTtepianb-
HO-MpPaBoBi PiKLiT — GiKLii, FONOBHOI METOI AKMX € BU3SHAHHA ICHYIOYMMU IOPUANYHUX PaKTIB, LLO BiACYTHI
B peasibHoMy *KUTTi. MpouecyanbHO-NpaBoBMMM GiKLIAMM MOXKHA BBaXKaTu QiKLii, 3aBAAHHAM AKUX € A0-
CArHEeHHA NpoLecyanbHOi eKOHOMII.

Knroyosi cnosa: KOHCMpyKmusHi ¢hikuii, cmamuyHi ikyii, npocmi ikuii, gikuii-akciomu, ymosHi
Qikuii, meopemuyHi gikuii, MamepianbHo-Npasosi Qikuyii.

B cTaTbe ocBeLLeHbl AUCKYCCMOHHbIE BOMPOCH! Knaccudukaumm dukumit. OTpaskeHo, YTo B 3aBUCMMOC-
TV OT BOCMPUATUA NPABOBOM LOKTPUHOM BbIAENAIOT ABa BUAA GUKLMIA: KOHCTPYKTUBHbIE U AECTPYKTUBHbIE.
KOHCTPYKTMBHAn GUKLMA — MHUMAsA lopUAMYECcKan KOHCTPYKLUMA, BOCMPUHATAA NPaBoBOM JOKTPUHON. [e-
CTPYKTMBHAsA OUKLMA — MHMMAA tOpUAMYECKas KOHCTPYKLMA, He BOCMPUHATAs NPaBOBOM [AOKTPWUHOMN.
OTMeYeHo, YTO B 3aBMCMMOCTM OT MCTOYHMKA MPOMUCXOXAEHMA GUKLMM BbIBAIOT CTaTUYECKMMU U AMHA-
Muyeckrmu. CTaTUyeckne NPOUCXOAAT U3 OPUANYECKUX Peanuil 1 ABAAIOTCA CAOXKHbIMU. JuHamuyeckue
OUKUMU BO3HMKAIOT B COOTBETCTBUM C TEKYLMMM NOTPEBHOCTAMMU HOPUAMYECKON NPAKTUKK. MpoaeMoH-
CTPMPOBAHO, YTO B 3aBMCMMOCTM OT NpeameTa 0606LeHns opuanyeckme GUKLMK pasgensioT Ha NpocTble
1 nNpousBoaHble. MpocTbie 06061atoT 06CTOATENLCTBA, CYLLECTBYIOWME PeaibHO B 06LLeCTBE HE3aBUCH-
MO OT yperyampoBaHHOCTU MX NPaBOBbIMMU HOPpMamMU. K MpOn3BOAHbIM OTHOCATCA topuanYeckne puKkumnm,
CBA3AHHbIE C HOPUANYECKOM AeATENbHOCTbIO, 06YC/I0B/IEHHbIE HEOBX04MMOCTbIO YNPOLLEHWSA NPaBOOTHO-
WweHwuit. OTMeYEeHO, YTO B 3aBUCUMOCTU OT KECTKOCTU BbIAENAIOT opuanyeckne GUKLUN-aKCUOMbI U GUK-
LuKn-npesymnumm. PUKUMU-akcMOMbl NPeaCTaBAAT cCO60M 6e3ycIoBHOE YyTBEPKAEHUE UAN NPesNooxKe-
HWe, He MOTyT 6bITb ONPOBEPTHYTbI CYAOM. PUKLMU-NPE3YMNLMM MOTYT BbiTb ONPOBEPrHYTHI B cyae. Mo-
Ka3aHo, YTO B 3aBMCMMOCTM OT HACTYNNEHUA ONpesesieHHOro puandeckoro dakta GUKLMK pasaensioT
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Ha ycnoBHble 1 6e3ycnoBHble. Be3ycnoBHbIE — 3TO HOPMbI, KOTOPbIE COAEPHKAT YKa3aHWe O CyLLecTBOBa-
HWUM onpeseneHHoro ¢pakra, 6e3 Kaknx-1nbo yCNoBMiA ero HacTymaeHWs; YCI0BHbIE — COAEPXKaT YKasaHue
0 Hannumm dakTa, OLHAKO NPU YCIOBUM HACTYNAEHUA onpeseneHHbix 06CToATeNbCTB. YuunTtbisan cdepy cy-
LWEeCTBOBAHMA, GUKLMM MOMKHO PasaesnTb Ha TEOPETUMYECKME U HOPMaTUBHble. TeopeTUyeckne ABASAIOT-
CA YaCTblO NPABOBOW AOKTPUHbI, HOPMATUBHbIE GUKLMMN 3aKPENNEHbI B TEKCTE 3aKOHOB B BMAE OTAE/bHbIX
perynaTUBHbLIX HOPMATUBHbIX NpeanucaHuii. [IPoAeMOHCTPMPOBAHO, YTO B 3aBUCMMOCTM OT MecTa B Mexa-
HW3Me NPaBOBOro PeryMpoBaHus BbIAENAOT GUKLMKM B MaTepuasbHOM NPaBe 1 NPOoLEeCccyasbHOM Npase.
MaTtepuanbHO-NpPaBoBble GUKLMK — GUKLMM, TNABHOMN LLE/IbI0 KOTOPbIX ABAAETCA NPU3HAHWE CYLLecTBYIO-
WMMU topUAMYecKkrX GaKTOB, KOTOPbIE OTCYTCTBYIOT B peasibHOM KU3HW. [poLieccyanbHO-NPaBoBbIMU GUK-
UMAMM MOXKHO CUMTaTb GUKLMM, 3a[a4eit KOTOPbIX ABAAETCA AOCTUMEHME MPOLLECCYasIbHON SKOHOMMUMU.

Kntouessbie cnoea: KOHCMpyKmMuUeBHele huKyuU, cmamudeckue uKyuu, mpocmele GUKYUU, hukyuu-
aKCUOMBI, YC08HbIE hUKLUU, meopemuyveckue huKkyuu, MamepuanbHo-npasosslie uKyuu.

OCTaHOBKa Npobaemu. Y10CKOHaNEHHSA IOPUAMYHOT NPaKTUKU — 04HaA 3 BUMOT PO3-

6yn0BM NpPaBoBOi AepKaBu. TOMy 3aBXAM Ha Yaci 36arayeHHs GyHAAMEHTANbHUX

KaTeropii, AKMMM OMEpPYE 3arasbHa Teopis AeprkaBu Ta NpPaBa i AKi BUAKOPUCTOBYHOTb
ranysesi HayKu. TaKoo KaTeropieto € topuanyHa $ikuia, Wo Mae BUHATKOBE 3HAaYEHHA AK A8 3a-
ra/IbHOTEOPETUYHOI HAaYKM, TaK i ANA rasiy3eBUX HAayKOBMX HAMNpaLloBaHb, @ TaKOX HOPUAUYHOI
npakT1km [1, c. 94].

CyyacHi gocnigHuKM npupoaun lpuandyHmnx GikLii nigKpecntoTb, WO CbOrogHi BUSHAYeH-
HA poni ¢iKLiT y npaBoBil chepi He TiNbKM HabyBae 0cO6AMBOI aKTyanbHOCTI, ane i noTpebye nes-
HOro nepeocMucsieHHs [2, c. 1154]. 3po3ymino, Wwo noTpibHO AOTPUMYBATUCA 3arafbHUX Tpagu-
L BITYM3HAHOI FOPUCNPYAEHLT, afie NPaKT1KA BUCYBAE HOBI peanii, irHopyBaTh AKi HEMOXAUBO.
3MiHa HanpsaMiB CycniIbHOrO i AepXKaBHOro PO3BUTKY AUKTYE HEOBXiAHICTb MOLWYKY 6iNbll afeK-
BaTHMX 3aC0biB peryntoBaHHA Ta KOOpAMHaLLi cycninbHUX BigHOCUH, dOpPMyBaHHA HOBOrO NOrAs-
Oy Ha BUKOPUCTOBYBaHMUIA Y NPaBOBOMY KUTTi iIHCTPYMEHTAPIN, AKUIA B¥Ke anpoboBaHUN NpaKTu-
KOO i MOXKe BUKOPUCTOBYBATUCA A1A NiABULLEHHA eDEeKTUBHOCTI MexaHi3my gii npasa [3, c. 97].

KOpuanyHi gikujii — HeobxigHa ymoBa icHyBaHHA NpaBoBMX HOPM. Lle ymoBa yHiBepcanbHoC-
Ti, CTPYHKOCTI Ta BMOPAAKOBAHOCTI MPaBW/1 NPAaBOBOro pery/itoBaHHA CyCniJibHUX BigHOCKH. €Ean-
HMM 3acTepeKeHHAM NPU LbOMY 3a/IMLLAETLCA HEBIAPMBHICTb QIKLT Big peanbHUX NpaBoBigHO-
CWH, A5l BPEryntoBaHHA AKMX BOHA CTBOPHOETLCA, O4YEBUAHICTb TaKOro 3B'A3KY A/1A BCiX CyD’eKTIB
NpPaBOBiIAHOCUH, @ TaKOXK 04EBUAHICTb 3MicTy iKLii, nepw 3a Bce, A4NA cyay.

tOpuanyHa oikuia (opngnyHa abcTpakuin) € NPUNOMOM PUANYHOT TEXHIKU, AKUIA BUSHAE
iCHYIOUMMM Ti OPUAMYHI GaKTK, WO BiACYTHI B peasibHOMY XKUTTi, A1A AOCATHEHHA METU NPaBo-
BOr0 peryntoBaHHA. Liei npuitom po3pobKm npasa nepenbdayae, LWo BiANOBiIAHA OPUAMYHA KOH-
CTaTaL,is CTBOPKOETHCA NPW HE3HAHHI b0 OYeBUAHIN CynepeyHOCTi KOHKPETHUM daKTam AiicHOC-
Ti. MeTolo Moro BMCTyNa€e JOCATHEHHA HU3KU IOPUAMYHUX HAcNiaKiB abo BarkaHUX cyp0BUX pi-
LWeHb. Taka KOHCTaTalis cTae 060B’A3KOBOIO 417 BCiX | nepebyBae nig, 3aXMCTOM Bif, ONpoTecTy-
BaHHA OYyaAb-KMM.

BinbLwicTb aBTOPIB, 3raZytoum Npo PUANYHI PiKLii, Big3HaYaloTb, WO Lel Npuiiom € Heob-
XiZHUM Ana nofonaHHA popmaniamy 3acTapiiMx HOPM, BUKOPUCTOBYETLCA A1 CKOPOUYEHHS HOP-
MaTMBHOTIO MacuBY, i BKa3ytTb Ha CyBOPi OOMENKEHHS MOro 3acTocyBaHHA. B6ayaemo, Wo TaKkui
niaxia, He 30BCiM aZ,eKBaTHO Bif0OpaKaEe Linbose NpusHayeHHa GiKLil, agKe 3HaYHa iX KiNbKiCTb
NnoknaaeHa B OCHOBY HOBOCTBOPEHMX NPABOBUX IHCTUTYTIB (HanpuKaag, 6e340KyMeHTapHi LiHHI
nanepu) i NPOCTO HE MOKe aHi CKopOoYyBaTK NPaBOBUIA MaTepian — 6e3 HMX Lboro maTtepiany nNpo-
CTO He byni0 6, aHi MOAEepHI3yBaTM 3aKOHOAABCTBO, OCKI/IbKM BOHO LIi/IKOM € HOBesloto. Heobxia-
HiCTb HAYKOBOrO aHanisy Knacuoikauii pruanyHmx ¢ikLin obymosneHa notpeboto y ceigomomy
BMKOPUCTAHHI BCbOrO iX NOTEHLia/ly B MPaBOTBOPYI Ta MPaBO3aCTOCOBHIN NPaKTUL.

OpgHuMm i3 cnocobis NisHaHHA 6yab-AKOro ABULLLA, B TOMY Ynchi i GiKLii, € Moro Knacudikauis,
Lo ABAse coboto norivHMiA npouec nodiny ¢ikuin Ha neBHi rpynu, BigNoBiAHO A0 3a34anerigb
3aBAaHoi niactaBu. Nmnboke i AeTanbHe BUBYEHHA HOPUANYHOIO ABMLLA 3aBXKAM € MeTot byab-
AKOT KNnacuoikauii. 3'acyBaTu CyTHICTb, OCMUCINUTM PO/b Y NPaBOBOMY PEry/itoBaHHi, BUPOOUTH
pekoMeHAaLii Woao0 iX NPaKTUYHOro BUKOPUCTAHHA 403BONSAE KNacudikaLis opuanYHUX GikLuin.

CtaH pgocnipeHHsa. OpruanyHi GiKLiT OPUCTU-HAYKOBL,i pO3raagany y CBOIX Npauax Lie B
nepwiv nonosuHi XIX c1. A.1. Metiep, I'. ®. JopmigoHTos, I.C. MeH NpUcBATUAM CBOI MOHOrpa-
}iyHi gocnigKeHHA LbOMY ABULLLY.
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3aranbHOTEOpPEeTUYHE PO3YMIHHA topuandHoi ¢iKuii gocnigrkysana O.B. YnbaHOBCbKa.
0.€ KyxapeB po3KpMBaB MOHATTA «npaBoBi ¢ikujii» y cnagkosomy npasi. O.A. iBop po3rnagas
ponb dikuiii y cimeriHomMy npasi. O.C. TKayyK BUCBIT/HOBAB TEOPETUYUHE M MPAKTUUYHE Micue ikl
y umBinbHomy npoueci. A.M. Cntocap AocnigKyBas micue opuandHmnx Gikuin y Tpyaosomy npa-
Bi. Ane y 3B"A3Ky 3 TUM, LU0 Lie ABULLE 3a/IMLLAETLCA MOLWMPEHUM Y BiTYN3HAHOMY 3aKOHOAABCTBI,
npobaema Knacudikauii npasoBux GiKLil y NpaBi 4oTenep 3a/MWAETbCA HAarasbHOLO.

Merta ctarTi — npoaHanisyBaTh Knacmdikauito ropnamnyuHmx GikLil Ak npuitomy npaBoTBOpP-
YOCTi Ta MEeTOoAY PUANYHOI TEXHIKN.

Buknag OCHOBHOro martepiany. BearkaeTbcs, WO NpPaBoBoO QiKLiE0 HA AOKTPUHANBHOMY
PiBHI € yABHa TEOPETUKO-NPABOBA KOHCTPYKLiA, 32 AOMOMOrO AKOI MOZENtoThCA TeHAEHLUT
dopMyBaHHSA i PO3BUTKY HEICHYHYOro Y AiNCHOCTI, ane 06’eKTMBHO HEObXiAHOro y NpaBi daKTy.
Ha npaBoTBOpYOMY piBHi NpaBoBa ¢iKLis € He TiIbKM 3acO60M HOPUANYHOT TEXHIKK, ane 1 BigTBO-
PHOETbCA Y HOpMI-DiKLii. TOMy 3a1€XKHO Big, CNPUNHATTA NPaABOBOO AOKTPMHOK BUPI3HAIOTL ABa
BMAM QIKLiM: KOHCTPYKTUBHI | 4ECTPYKTUBHI. YABHA IOPUANYHA KOHCTPYKL,iS, WO € MPOAYKTOM ab-
CTPAKTHOIO MUCNEHHS, CMPUIMHATA NPaBOBOK AOKTPMHOLO Ta / abo 3aKpinaeHa y npasi y ¢opmi
HOPMM-OIKLT, IHCTUTYTY NpaBa i BUKOPUCTOBYETLCA 3 METO 3aMOBHEHHS NEeBHOr0 CEermeHTa Y
NpaBOBOMY MOJli, HA3MBAETbCA KOHCTPYKTUBHOO QiKLi€. YAABHA HOPUANYHA KOHCTPYKLIA, AKa He
CNpUIAHATA NPABOBOO AOKTPMHOLO i, XO4a iIHKOIM 3aKpinseHa NpaBoBO HOPMOLO, POPMYETLCA 3
METOIO 3aKpinJeHHA HE3aKOHHOTO iHTepecy, a TOMY MOKe i NoBMHHa ByTW CNPOCTOBHO, BU3Ha-
YaETbCA AK AEeCTPYKTMBHA ¢ikuin [4, c. 184].

3anexHo Bif AxKepena NoXoAKeHHA BUAIAAOTb CTaTUYHI Ta AMHamivHI ¢iKkuii. CTaTUyHI no-
XO4ATb 3 IOPUANYHUX peanint i € CTIMKUMK IOPUAUYHUMM KOHCTPYKLIAMKU (Moaensmm) pisHoro
CTyNeHA cKNagHocCTi. [leAki 3 HWUX iCHYIOTb AaBHO 1 GOPMYIOTbCA NMPOTATOM A0BOAI TPMBANOIO
yacy. IcHyBaHHA TaKMX KOHCTPYKLiA 3YMOB/IOETLCA TaKOXK 0COHBAMBOCTAMM HOPULMYHOTO Mi3HAH-
HA M 3arafibHUMK TEHAEHLIAMW PO3BUTKY HOPUAMYHOI HayKK. OMHamiuHi iKuii BUHMKAOTb Bia-
NnoBigHO A0 NOTOYHUX NOTPED OPUANYHOT NPAKTUKM, MOXKYTb BMAO3MiIHIOBaTUCA abo 3 Yacom
3HMKaTW | MaloTb NPOCTILY, Hi¥K CTaTUYHI GiKLiT, KOHCTpYKLUito [5, c. 95].

3a npeamMeToM y3arasibHeHHs puanyHi GiKLii noginaAlTb Ha NpocTi M noxigHi. MpocTi
noB’A3aHi 3 06’€KTUBHOO AiMACHICTIO, MaloTb Ha yBasi y3arasbHeHHA 06CTaBUH, LLO iCHYHOTb pe-
ANbHO B CYCNiNbCTBI HE3a/1eXKHO Bif, yperyaboBaHOCTI iX NPaBOBMMW HOPMaMK. TaK, A0 NPOCTUX
diKLiN y TPyA0BOMY NpaBi HafeXaTb: a) NPaBOBi HOPMM NMPO OrO/IOWEHHA TPOMaZAAHUHA MOMep-
IMMm; 6) BU3HAYEHHS YaCTUHM NPUBYTKY, IKa CNavyyeTbCA NpPaLiBHUKOBI 3a NigcymKamm poboTu
3a piK y 3araibHOMY NPUBYTKY NiANPUEMCTBA; B) NPeACTaBHULTBO iHTepeciB NpaLjiBHUKIB Npod-
CNiNIKOK UM IHLWMM NPeacTaBHULBKMM OPraHoOM; I) NO30BHA AABHICTb i MOHOBAEHHS Ti CTPOKIB
npw po3rnsaai TpyA0BMX Cnopis Ta iH. [6, c. 34].

Y umBinbHOMY npasi NpMKkaagammn npoctux QiKLil €: 1) oronoweHHA rpomagsHUHa nomep-
JIUM; 2) YCUHOBNIEHHA; 3) BU3HAYEHHA YaCTKM Y CMiNbHOMY MaViHi Noapy»Kxs; 4) npeacTaBHu-
LTBO i 4OBipeHicTb; 5) pyxomi 1 HepyXxomi pedi; 6) rpoLwi; 7) npaBoBa Npupoaa tpuanyHoi ocobu;
8) No30BHa AaBHICTb Ta MOHOB/IEHHA CTPOKIB NO30BHOT AaBHOCTI Towo [7, c. 221].

[o noxiaHux HanexaTtb puanyHi GiKLii, AKi NOB’A3aHI 3 OPUAMYHOK AiANbHICTIO, TOBTO TaKi,
BBEAEHHA AKMX 3yMOB/IeHe NoTPebOoto CNpoLLEHHA NPaBOBiAHOCUH. aKTUYHO Taki diKLii HAbAMKeHI
[0 NOHATTA aHANOTIi B NPaBi, ane MatoTb HA MEeTI, AK NPaBU0, He 3aNOBHEHHA NPOrasivH y NPaBoBOMY
peryntoBaHHi, @ CTBOPEHHA NPOCTUX | ONTUMaNbHUX MOAENEN NPABOBOro peryntoBaHHA. ObrpyHToBa-
HOKO MOMHa BBAXKaTK HaBIiTb TaKy TOUKY 30pY, LLLO aHAJIOTIA € BY»KYMM MOHATTAM | BXOAMTb A0 CKAaLy
diKLi. Y TpyA0BOMY MpaBi A0 HUX MOXKHA BiAHECTU: a) yMOBM TPYA0BOrO A0roBOpY; 6) MOMEHT BU-
HUKHEHHS TPYA0BMX NPaABOBIAHOCUH; B) YMOBW QYHKLIOHYBaHHSA 11 Ais/IbHOCTI TPYA0BOr0O KONEKTUBY;
r) 3MiCT KOJIEKTUBHOTO A0rOBOPY (HaNpUKAAZ, NPUNYLLEHHSA WOoA0 MakbyTHbOro NeHCIMHOro 3abes-
neyeHHs Yyepes CUCTEMY HeAeprKaBHWUX NEHCIMHMX pOoHAIB); 4) HOPMM NPO NPaABO BAACHOCTI Ha iHdop-
MalLijto, iKa NpaLiBHUKOBI CTana BigoMa B NPOLLECi BUKOHAHHSA TPYA0BUX 060B’A3KiB (Mpumipom, npu-
NYLWEHHSA WoA0 HEPO3ro/IoLWEeHHA KOMepLiMHOT TaEMHUL) Ta iH. [6, c. 34].

[Jo noxigHux ikl y uMBiNbHOMY NpaBi HaNeXKaTb: YMOBM A0rOBOPY KOMICii (NpunyLeHHs,
LLLO KOMICiOHep € BMaCHUKOM); YMOBM A0OrOBOPY MiHW (MPUMYLLEHHS, WO MaE MicLie AOroBip Ky-
niBNi-NpoAaky); HOPMM NPO NPaABO BAACHOCTI Ha iIHPpopMaLLito (NpUNyLLEHHA NPo iHbopMaLio AK
pi3HOBWMA, MaliHa, Xo4a Hacnpasai iHbopmaLia He € MallHOM, @ TOMY He MOXKe BBaXKaTucs npeg-
MeTOM Npasa BiacHocTi) Towo [7, c. 221].
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3a XOPCTKICTIO topuAnYHi GiKLiT noainaTb Ha diKkuji-akciomn Ta ¢ikuii-npesymnuii (ocno-
ptoBaHi Ta HeocnoptoBaHi). Pikujii-akciomun ABAAIOTL CO6OLO0 6E3YMOBHI TBEPAMKEHHS UM NPUNY-
LLLEHHA, AKi He MOXKYTb BYTM CNPOCTOBaHI CyA40M. BOHM BCTAHOBAIOOTLCA HOPMaMM MpaBa i, Big-
NOBIAHO, 3aXULLAIOTLCA AEPKABOI0. Y LMBINbHOMY NpPaBi 40 HUX Ha/eXKaTb, HANPUKAA4, HOPMU
NpPO BU3HAYEHHA MiCL,Ee3HAXOAKEHHA PUANYHOI 0COBKN YM MicLA NPOXKMBAHHA Gi3MYHOI oco-
61, a TAKOXK HOPMW MPO OPUANYHY 0CcOBY, NPO PYXOMi Ta Hepyxomi pedi Towo. Pikuii, aki mo-
KyTb OyTM OCnopeHi B cyAi, HaznBatoTb GiKLiaAMU-Npe3ymnuiamu. TaKi topuamndHi dikuii BcTaHOB-
NOIOTbCA K HOPMaMK npaBa (IHCTUTYT BU3HaHHA 0CO6U 6e3BICTM 3HMK/IOK YM MOMEPIOKD), TaK
i CTOpOHaMM B yrogax i MatoTb 3HaYeHHA Ta 060B’A3KOBUI XapaKTep TiIbKW ANs YYACHUKIB L€l
yroam. Hanpuknag, Takoto AorosipHoto ¢iKLuieto byae 4OMOBAEHICTb CTOPIH NPO BaNtoOTy NaaTexy
(po3paxyHkiB). MaeTbca Ha yBa3i, WO A4 CTOPiIH YyroaM came cymMa KOLWTiB NeBHOI BanoTh byae
BBAXKATUCA HA/IEXKHOO onaaToto, rpowmma [7, c. 221].

3aneXHo Big, HacTaHHA NeBHOro topuanyHoro ¢akTy ¢iKuii 6yBalOTb YMOBHMMMK Ta Hesy-
MOBHMMMU. Be3yMOBHi — LLle HOPMM, AKi MICTATb BKa3iBKY WO0A40 iCHYBaHHS neBHOro ¢akry, 6es
6yAb-AKMX YMOB MOro HaCTaHHA; YMOBHI — LLe HOPMM, AKi MiCTATb BKA3iBKY LLOAO0 HAasBHOCTI dak-
Ty, OAHaK 32 YMOBW HAaCTaHHA NeBHUX 06CTaBUH. [PUKNALOM YMOBHUX NPABOBUX PiKLiN Yy Tpy-
[,0BOMY NpaBi €, HOPMU, LLLO CTOCYHOTbCA 0BYMCNEHHA CTPOKIB, CTATTA, 32 AKOK NPALiBHMUK BU3Ha-
€TbCA TAKNUM, AKMUI HE MaB AUCLMMNIHAPHOIO CTATHEHHSA, AKLL,O NPOTATOM POKY 3 AHA MOro HaKkNa-
[OEeHHA nNpaLiBHUKA He Byn0 NigaaHO HOBOMY CTATHEHHIO. Y CBOO Yepry, 6€3yMoBHi NpaBoBi ¢ik-
Lii B 6y,0Bi camoi HOPMM MiCTATb KaTeropmyHe Ta HECMPOCTOBHE MOCUMAAHHSA Ha iCHYBaHHA AKO-
rocb ¢akTy. NMpuknagom 6e3yMoBHNX NPaBoBuX PiKLiT € HOPMK NPaBa, WO PEryatoOTb MUTAHHS
LLLOAO AiSNbHOCTI opUAMYHOT 0cobn poboToaaBLs, TPYAO0BOrO KONEKTUBY, NPodeciiHOI CNiKku,
npeacTaBHMLTBA B TPyA0BOMY npasi [8, c. 99].

3a cdepoto icHyBaHHA iKLiT MOXKHA NOAINNTU: HA TEOPETUYHI, TOOTO Taki, AKi, byayym yac-
TMHOI NPaABOBOI AOKTPUHM, HE BUCTYNAOTb CAMOCTIMHUMW perynatopamu. Tak, AK NpaBoBi ¢ik-
Lii B niTepatypi TPaAMLiIMHO PO3rNALat0Tb KOHCTPYKLT FOPMANYHOT 0CObK, AeprKaBK i gesKi iHwWi
KaTeropii («be3TinecHi peyi», «eKCTEePUTOPIaIbHICTbY, «3BOPOTHA CMAa», «He3roTiBKOBI rpoLwi»,
«be30KyMeHTabHI LjiHHI nanepu», «NpeAcTaBHULTBOY). IX e MOXHa Ha3BaTW NOHATINHUMM,
He3aseXKHOo Big, GaKTy 3aKpinaeHHA B HOPMATUBHOMY TEKCTi, TOMY LLO BOHM He BCTAaHOB/OIOTb
npasuna, a nepeabayvyatoTb HAABHICTb AONYLWEHHS B CAMOMy NOHATTI. [lpyra rpyna B Wil Knacu-
diKauii — ue HopmaTuMBHI ¢iKLii, TOBTO NPaBOBi NONOMKEHHSA, 3aKPINEHi B TEKCTi 3aKOHIB Y BUISA-
AOi OKpeMUX perynaTMBHUX HopMaTUBHUX npunucie. Came Taki PiKuii i BU3HaYatoTbCA AK 3aC06M
FOPUANYHOT TEXHIKK, cneundivHi npasosi perynatopu [9, c. 19].

3aneXKHo Bif MicLA B MeXaHi3mi NpaBoOBOro pery/toBaHHSA NPONOHYEMO BUAINATU iKLii B
maTepianbHOMY Npasi Ta npouecyanbHoMy npasi. MaTepianbHo-NpaBoBi QiKLUii — Le npuitomm
FOPUANYHOT TEXHIKM, TONIOBHOK METOIO AKMX € BU3HAHHSA ICHYUYMMU OpUANYHUX GAKTIB, WO Big-
CYTHi B peanbHOMY }KWUTTi, i HaBNaku. MpoLecyanbHO-NPaBOBUMU GiKLLIAMN MOXKHA BBaXKaTU ¢iK-
Lii, AKi cnpAMOBaHi Ha CNPUSHHA NPOLLeCYasbHi eKOHOMIT.

BucHoBKu. OTXKe, 03HaKa, AKa ANA TiEl UM iHWOi rpynu GakTiB, ABULL, € BU3HAYA/IbHOMO Ha-
CTiNIbKW, LWLO Bif, HET 3an1eKaTb | BU3HAYakTbCA BCi iHLWI 03HAKM NeBHOI rpynu GaKTiB, ABULL, MOXKe
6yTM noKknageHa B OCHOBY Knacudikauii. MigcraBamum noAiny Ha BUAW, AKI PO3KPMBAOTb CyT-
HicTb iKUii, €: 1) CNPUIAHATTA AOKTPUHOI, 2) AKEPENO NOXOAKEHHA; 3) NpeaMeT y3ara/ibHeHHS;
4) *KOpPCTKiCTb; 5) HacTaHHA NeBHOro topUAMYHOro GpakTy; 6) cdepa icHyBaHHA; 7) micue B NpaBo-
BOMY pery/itoBaHHi. 3MiHM, AKi BiaOyBatoTbCs Y NPAaBOTBOPEHHI Ta NpaBopeanisay,ii, NpnBoaaTb
0,0 TOro, WO HaBeAeHUN nepenik KpuTepiiB Knacudikauii GikLili He MOXKHa BBaXKaTu BUYEPTHUM.
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The article discusses the discussion of the classification of fictions It is shown that, depending on the
perception of legal doctrine, there are two types of fictions: constructive and destructive. Constructive
fiction is an imaginary legal construction that is embraced by legal doctrine. Destructive fiction is an
imaginary legal construction that is not accepted by legal doctrine. Depending on the source of origin,
fictions are classified as static and dynamic. Static ones come from legal realities and are complex. Dynamic
fictions arise in accordance with current legal practice needs. It has been demonstrated that, by the
subject matter of generalization, legal fictions are divided into simple and derivatives. Simple summarize
the circumstances that exist in society, regardless of the regulation of their legal norms. Derivatives
include legal fictions that are associated with legal activity, driven by the need to simplify relationships.
It is emphasized that legal fictions are classified by rigidity into axiom fictions and presumption fictions.
Axiom fictions are unconditional statements or assumptions that cannot be denied by a court. Fictitious
presumptions can be disproved in court. It is revealed that, depending on the occurrence of a certain
legal fact, fictions are divided into conditional and unconditional. Unconditional - these are the rules that
specify the existence of a particular fact, without any conditions for its occurrence; conditional - contain
an indication of the fact, but subject to certain circumstances. It is shown that the sphere of existence
of fiction can be divided into theoretical and normative ones. Theoretical are part of the legal doctrine,
regulatory fictions - are enshrined in the text of laws in the form of separate regulatory regulations. It has
been shown that, depending on the place in the mechanism of legal regulation, fictions are classified into
fictions in substantive law and procedural law. The substantive fiction is the main purpose of which is the
recognition of existing legal facts that are absent in real life. Procedural-legal fictions can be considered as
fictions, whose task is to achieve procedural economy.
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