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M.I". Kopabenb

NMPABOBUWU AHANI3 IHCTUTYTY
KOH®ICKALII MANHA B OKPEMUX
KPAIHAX EBPOIMENCBLKOIO COO3Y

AHoTanig. CtaTTs npHUcBsSueHa IPAaBOBOMY aHali3y KOH]icKalii MaiiHa B AEAKHX KpaiHax
€Bporeiicbkkoro Coro3y 3 METOH BIOCKOHAJICHHS HAI[IOHAILHOTO 3aKOHOAaBcTBa. KoHickaris
MaifHa € e(h)eKTUBHUM 3ac000M MPOTHIIi 3JT0YMHHOCTI B 3apyOiKHHMX KpaiHaX CBITY, IO € MiacTa-
BOIO MOJAJIBLIOTO PO3BUTKY JOCIIIKYBAaHOTO MOKapaHHSA. ABTOPOM aHaII3Y€eThCS 3aKOHOJaBYa
6a3a okpemux kpain €C Ta MDKHapOJHO-TIPABOBI aKTH, SIKI PETYJIOIOTH NMUTAaHHS KOH]icKamii
MaifHa Ta paTu]iKoBaHi OUTBIIICTIO KpaiH CBITY.

KarouoBi ciioBa: nokapanss, koH(ickallis MaifHa, kpainu €Bponeiicbkoro Coro3sy.

AnHoTanus. CraThs HampapjieHa Ha IPABOBOM aHAIW3 KOH(UCKALMK UMYIIECTBA B HEKO-
TophIX cTpaHax EBpomneiickoro Coro3a ¢ IeNbI0 YCOBEPIICHCTBOBAHUS HAIMOHAIBHOTO 3aKOHO/1a-
tenbcTBa. KoHpuckammss mmymiectBa sBisieTcs d(PQPEKTUBHBIM CPEICTBOM OOpPBOBI C TPECTYII-
HOCTBIO, YTO €CTh OCHOBAaHHMEM JallbHEHIIero pa3BUTHS HUCCIEAYEeMOro Haka3zaHus. ABTOPOM
aHaIM3HUpyeTcs 3aKOoHoJaTeNnbHas 0a3a oTae’bHBIX rocynapctB EC u MexayHapoIHO-paBOBBIC
aKThl, KOTOPBIE PETYIUPYIOT BOMPOCH KOH(PHCKALMU UMYIIECTBA M PATU(UIIMPOBAHBI CTPAaHAMH
MUpa.

KiioueBble ciioBa: HakazaHue, KOH(UCKAIUSI UMYIIECTBa, cTpanbl EBporneiickoro Coro3za.

Abstract. The article is devoted to the legal analysis of confiscation of property in some
countries of the European Union in order to improve the national legislation. Confiscation of
property is an effective means of combating crime in other countries, which is the basis for the
further development of the investigated punishment. The author analyzes the legislative base frame
work of individual EU countries and international legal acts regulating the confiscation of property
and ratified by the many of countries of the world.

Key words: punishment, confiscation of property, country of the European Union.

['eorpadiune posramryBaHHa YKpaiHu Ja€ il MOXKJIUBICTb OyTH PO3BHUHEHOIO
KpaiHoIo, Jie Jli€ BEPXOBEHCTBO MpaBa Ta PiBEHb 3JI0YMHHOCTI MIOPOKY 3MEHIITY€ETHCA.
Brpoaosx octaHHIX pokiB YKpaiHa jojla€ CKIAAHHUMN 1 TEPHUCTUHN NMIIAX pedopMy-
BaHHs HAI[IOHAJIBHOTO 3aKOHOJABCTBA Ta MPUBEICHHS MOro 10 €BPONEUCHKUX CTaH-
napriB. Llei mporiec 00yMOBITIO€ pO3BUTOK HOBUX HAMPSMKIB KPUMIHAIBLHO-TIPABOBOT
NOJIITUKU JIep>KaBH, pedOpMyBaHHS MPABOBUX IHCTUTYTIB TOIIO. B 1IbOMy acmekTi
0CcOo0NMBOT aKTyaIbHOCTI Ha0yBa€e HEOOX1IHICTh HAYKOBOI PO3BIIKM MPABOBUX MeXa-
HI3MIB MPOTHIIT 3JI0YMHHOCTI, KOJIM 3apyO1’>KHHI JTOCBIJ MOXXE OyTH KOPHUCHHUM ISt
IPUCKOPEHHS MPOLECiB MPUBEACHHS HAI[IOHAJHLHOTO 3aKOHOJIABCTBA /10 CTaHAAPTIB
PO3BUHEHUX KpaiH CBpoONN.
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AKTyanpHICTb TEMHU TPOMOHOBAHOI HAYKOBOi POOOTH 0OyMOBIieHAa HEO00-
XIHICTIO HAyKOBOTO aHaJi3y IHCTUTYTY KOHQicKaiii maiiHa, poMaHO-T€pPMaHChKOI
MIPABOBOI CUCTEMU SIK €PEKTUBHOTO 3aC00Y MPOTHUAIT 3IIOYMHHOCTI Ta OCOOIMBOCTI ii
3aCTOCYBAHHS B JICSIKUX KpaiHax €BpoIu.

Kondickamiss MmaiiHa, Sk BUJ KPUMIHAJIBHOTO TIOKApaHHS, 3HAWILIA CBOE
BTIJICHHSI HE TUIBKU y BITYM3HAHOMY 3aKOHOJABCTBI, a 1 Y 3aKOHOJIaBCTBI 3apyOiK-
HUX KpaiH, repeadadeHa BOHA TaKOXK 1 B 0araTb0X MDKHAPOIHUX JIOTOBOpAX, ITiJIIMH-
caHux Ta paTu(iKoBaHUX YKpaiHOIO Ta IHITUMHU KpaiHAMH CBITY.

[IpoOnemMu 3aKOHOAABYOrO PETYJIIOBaHHS Ta IPAKTHYHOIO 3aCTOCYBaHHS
KoH(ickamii maitHa BUCBITMIOBanuch y mpamsx [.I'. boratupsoBa, M.I. baxanosa,
FO.B. baynina, O.I'. BoneBonza, O.B. Bonmoxa, X.I. T'amxieBa, H.M. I'yroposoi,
B.K. [yronoga, T.A. Jlenucosoi, b.O. Kupucs, }0.b. Mensnukosoi, JI.I. Maparymnosoi,
M.I. [TanoBa, B.4. Tamis, B.M. Tpyounuxosa, O.JI. I[BetunoBuua, I1.B. [{umbana,
O.I. llInnanscekoro, FO.B I1lunkapboBa Ta IHIIMX YUEHHX.

MeTtoto cTaTTi € BABYEHHSI OCOOIMBOCTEH 3aCTOCYBAaHHS KOH(ICKAIlll MaliHa B
KpaiHax €Bponu s MOAAIBIIOr0 pedopMyBaHHS JOCIIKYBAHOTO IHCTUTYTY SIK
e(peKTUBHOTO 3acO0y MPOTUIIT 37TIOUUHHOCTI.

Jlisi mpoBeeHHs MOPIBHSIBHO-NPABOBOIO aHAJI3y IHCTUTYTY KOHQICKalii
MaiiHa B YKpaiHi Ta KpaiHax poOMaHO-r€pMaHChKOi IPABOBOi CUCTEMU BBAXKAEMO 32
HEOOX1JTHE PO3IJSHYTH MIXHApOJHO-TIPABOBI AKTH, SIKI PEryJIOIOTh NMUTAaHHS KOH-
¢ickalii MaiiHa Ta patudikoBaHl OUTBLIICTIO KpaiH CBITY, Ha MIiJICTaBl SIKMX BHO-
CHWJIMCS 3MIHM JI0 HAI[lOHAJIBHOI'O 3aKOHOJABCTBa 3apyODKHUX KpaiH Ta YKpaiHu
30KpeMa.

[Tounnaroun 3 cepeauHu XX CTOJITTS, CBITOBE CIIIBTOBAPUCTBO MPHILISE
3HayHy yBary IpoOjemMaM 3aXHCTy IpaBa BJIACHOCTI B IPOLECI MPOTUALl 3JI0YMH-
HOCTI, BIJIIKOAYyBaHHS 30UTKIB, 3aMOAISSHUX 3JI0YMHAMU, MPOTUAI OpraHi3oBaHIN
3JI0OYMHHOCTI Ta HE3aKOHHOMY OOITY HApKOTUYHUX 3ac00iB Ta MCHUXOTPOMHUX
pedoBHH Ta 1HIKM fpodiaemaM XX ta XXI cTomiTTs.

Cnouatky 11¢ BigoOpakajqocs B MIDKHApPOJHMX JIOKYMEHTax, SKI Mau
yHIBEpCAIbHUI XapakTep, MepuumM 3 sSkux crana npuitsata 10 rpyass 1948 poky
pesomtonia ['enepanbuoi Acam6iei OOH «3aranbHa neknapaliis nmpaB JIOAUHIY, 1€
3aKpIIUIEH] IpaBa JIOAUHH, K1 OXOPOHAIOTHCS CUJIOK 3aKOHY. 3HaYHE MIcLie 3aiiMae
«[lexnaparllis OCHOBHUX NPUHIUIIB MPaBOCYIAS AJS JKEPTB 3JOYMHY Ta 3JIOBXKHU-
BaHHS BJaJOIO», npuitHsaTa 29 nuctomana 1985 poky pesomroriero ['enepaibHOT
Acambnei OOH [1, c. 2] , y sKii 17eThCsA PO 3aXUCT NpPaB IPOMASH, Kl CTaJIU
KEPTBAMHU 3JIOUMHIB, iX JOCTYH JO MEXaHI3MIB MPaBOCYAAS Ta SIKHAWIIBUJIILY
KOMIIEHCALIII0 3aB/IaHUX 30UTKIB.

OnHuM 13 HAWBKIIMBIIIIUX MDKHAPOJIHUX TOKYMEHTIB, B IKOMY HJie MOBa Ipo
CHIBPOOITHUIITBO 3 MUTaHb KOHbIcKalii MaiiHa, craia Konseniist OOH «IIpo 60poTt0y
MIPOTH HE3aKOHHOTO 00ITy HAPKOTUYHUX 3aCO01B Ta MICUXOTPONTHUX pedoBun» (1988 p.)
[2, c. 3]. KonBeHiiis 3000B’s13y€ Jiep)KaBU-y4acHHUIIl HaJaBaTH B3a€EMHY IOPUIUYHY
JOTIOMOT'Y JIJIsl BUSIBJICHHSI UM apelITy JI0XO/IIB BiJl HE3aKOHHOTO 00Ir'y HApKOTUYHUX
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3ac001B Ta MCUXOTPOMHUX PEYOBHH, 3 METOIO 1XHBOI MojanbInoi KoHpickamii. Kon-
BeHiist OOH «IIpoTu TpaHCHaIiOHAIBLHOT OPraHi30BaHO1 3JIOYMHHOCTI», MPUHHATA
pesomrortiero OOH 55/25 Big 15 mucronana 2000 poky [3, c. 1], Takox 3000B’s3y€
CTOPOHH JIOTOBOPY BXKMBATH MAaKCUMAIbHUX 3aXOJIB, SIKI MOXKYTh 3HaJIOOUTHCS IS
BHUSBJICHHS, BIJACTSKEHHS, apemTy abo BUIMKH 11 3a0€3MeYeHHS MOKIHMBOL
KoH(ickarii.

3 METOI YJOCKOHAJICHHSI MI>KHAPOAHOTO criBpoOITHUITBA 27 ciuna 1999 poky
Pana €Bponu Bigkpuna mis nianvcanHs KonBeHuiro «IIpo kpuMiHanbHY BiJIOBI-
TANBHICTE 3a Kopytiio» [4, c. 2] (manucana ®paniiero, Pociicekoro ¢enepartiero,
CIIIA, YkpaiHoto Ta 1H.), Ka PEryJro€ 3arajbHi IPUHIMIN MIKHAPOIHOTO CHIBPO-
OITHHILITBA; TAKOXK MepeadadyeHo CTaHAAPTH HAJAHHS MDKHAPOIHOI JOTIOMOTH OO0
O0aHKIBCHKOT TAa€EMHUIII 3 METOI0 HAKJIAJCHHS apemry 1 KoHdicKalii J10XO0MiB Bijl
KOpyniii abo MaiiHa, BapTICTh SIKOTO €KBIBaJICHTHA TakuM goxojaM. KoHBeHIis BU-
KOHY€THCSI CTOPOHAMHM MPUHITUIIOBO HA OCHOBI HOPM HaIllOHAJILHOTO 3aKOHO/IaBCTBA,
a B pa3l BIACYTHOCTI TakWX, BHECEHHSM 3MIH J0 HallOHAJIbHOIO 3aKOHOJ/IaBCTBA
KpaiH-y4acHHUILb[ S, c. 43].

VY3arajapHIOIOUM, MOXHA CKa3aTH, IO ICHY€ BEJIMKa KUIbKICTh MIXXHAPOJIHUX
JIOTOBOPIB, Kl PEryJIIOIOTh MEBHI HANpPSIMKA MIXXHAPOJIHOTO CHIBPOOITHUIITBA B
rajy3i KoH(ickauii MailHa B pi3HUX KpaiHax, skl HEOOX1JHO BpaxOBYBAaTH IIiJl Yac
(dbopMyBaHHS BIANOBIIHUX MPAaBOBUX HOPM B YKpPaiHCbKOMY 3aKOHOJABCTBI. Kpainu,
3aKOHOJABCTBO SKUX MM OyJeMO aHali3yBaTH B YAaCTHHI 1HCTUTYTY KOH(icKalii
MaliHa, B)K€ IIIIHACAJIH 3a3HaueH] BUIIle KOHBEHIIIT, TUM CaMHM BHECJIH 3MIHU B Halll-
OHaJIbHE 3aKOHOJABCTBO Ta BUMIIUIM HAa HUISIX MIXHAPOJHOTO CHIBPOOITHUIITBA B
rajxysi NpoTHU/Iii 3JTOYMHHOCTI 3a JOIMOMOror0 KOH(pIcKallii MaitHa. Aje /11 BUKOHAH-
HSl TPUIHATUX Ha ceOe 3000B’si3aHb JIEP>KaBU-YYACHUKHU TMOBMHHI MaTH JIOCTaTHIO
BHYTPILIHbOJIEPKaBHY MTPABOBY 0a3y peryJroBaHHs KOH(]ickallii MaiiHa.

B Mexax HayKoBOi CTaTTi MU PO3IJIIHEMO JIEKUIbKa KpaiH €BpOINerchbKOro
Coro3y, 10OCBiI SKMX MOXK€ OyTH KOPHUCHUM JJIS PO3BUTKY JTOCIHIIKYBAHOTO
IHCTUTYTY.

VY ®enepatusniii Pecriyomnini Hiveuuuna IxepenaMu KpUMIHAIBHOTO TpaBa €
KOJIEKCH, SIK1 BITHOCITH 10 HaiicTapimux B €Bpomi. Kpuminansuuii kogexc ®PH,
npuitHaTuit 15 TtpaBHs 1871 poky 3 momanbmuMu 3MiHamu, € HUHI 9yuHHUM. KK
MICTUTB po3.i TpeTiit «[IpaBoBI HACHIIKK JISTHHS», BIH PETJIAMEHTY€E 3aCTOCYBaHHS
noKapaHHs, 3axoAu Oe3rneku W BumpanieHHs. ['aBa cboma Horo HasuBaeTbes: «Kon-
dickariss mpuOyTKy ¥ KOH(ICKaIlg OKPEMHUX MPEAMETIB», 3 aHalli3y SKOI MOXHa
3poOUTH BUCHOBKH, 10 KOH(DicKaIlisg MaifHa HE BIITHOCUTHCA JI0 CUCTEMH MOKapaHb, a
€ CHeliaJbHUM BHJIOM IPaBOBUX HACHIJKIB IMPABOMOPYUIEHHS 1 BIAHOCHUTHCA 10
3ax0/1iB O€3MeKH Ta BUMPABICHHS HACTIAKIB MistHHS [6, . 206].

Kpuminaneuuii kogekc @PH BcTaHOBITIOE Mepesik NPeaMETIB, O MIAIATral0Th
KoH(DicKaIii :

1) maitHOBa BUTr0/1a, MPEAMETH, 3100y Tl 3TOYMHHUM LUIIXOM;

2) npeaMETH, pUAOaH1 3aMICTh 3100yTOr0 3JIOYMHHUM LIJISXOM MaiHAa;
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3) rpomioBa cyma, IO BIAMOBiAa€ BapTOCTI MpeaMeTa 3100yTOr0 3JI0YNHHUM
HUIIXOM, SIKIIIO MPEAMET HE MOKe OyTH KOH(PICKOBAHUM 4Yepe3 HOTO MOIIKOKEHHS;

4) mpeamMeTH, MO0 BUKOPUCTOBYBAIKCS YW TMPU3HAYATIUCSA IJIs BUYHMHCHHS
3j104uHYy [9, c. 67].

VY BUMNaAKy, SKIIO HEMOXJIMBO BUIYYUTH TaKl MPEIMETH, CyJ IPU3HAYAE
KOH(ICKaIlII0 TPOIIOBOT CyMH, siKa BifnoBigae Baprocti mpeamera (73 KK ®PH).

B KK ®PH nokapanns y Burisiai koHdickailii MaifHa nepeadadeHo 3a TSKKi
3JIOYMHH 1 3aCTOCOBYETHCS JIOCTAaTHHO PIJAKO, HA BIJAMIHY BIJ Takoro BHJy IOKa-
paHHs, K mTpad.

VY kpuminanpHOMY 3akoHOnaBcTBI ®PH mepenbaueno nBa Bumu mrpady:
2pouioguli, TPU3HAYAETHCS B ICHHUX CTaBKaX 1 ckiagae Bia S5 10 360 mOoBHUX JACHHUX
ctaBok. CyJ1 BU3Hayae po3Mip JEHHOI CTaBKU 3 ypaxyBaHHSAM OCOOHUCTOrO 1 MaTepi-
aJIbHOTO CTaHy OCOOM, IPaBOBE PETYJIIOBAHHS T'POIIOBOrO IITpady Maiike HE BiIpi3-
HSETHCS BiJl MOKapaHHS y BUIJAL mTpady B YKpaiHi, Ta MauHoul wmpag, Ha MO
BapTO 3BepHyTHU yBary. 3 anamizy KK ®PH, a came npaBoBoro perysitoBaHHsI MalHO-
BOro mrpady, MO>XKHa 3pOOUTH BUCHOBOK: Y KPUMIHAJbHOMY 3aKOHOJABCTBI Mepe-
OaueHa 3arajibHa KOHQICKalis MaiiHa, TUIbKM BOHA Ma€ IHUIY Ha3By «MalHOBUMI
mrpad».

MaiinoBuit mrpad, yseaeHuit B 1992 pori 3akonom «IIpo 60poTe0y 3 Hele-
TaJIbHOIO TOPTIBJICI0 HAPKOTMKAMHM Ta 1HIIMMHU MPOSBAMH OPraHi30BaHOi 3JIOYMH-
HOCTI1», TPU3HAYAETHCS 3a KOPUCIUBI 3JI0YMHH, 3a SIKI MepeAdadyeHo mo30aBieHHS
BOJII Ha CTPOK, HE MEHIIIEC JBOX POKIB a00 JOBIYHE M030aBJIECHHS BOJIi, pO3MIp IITpa-
by 0oOMexXyeThCs BapTICTIO MaifHa 3acylKeHoro. ['0JOBHOIO METOI MaWHOBOTO
mTpady € BUIYUYEHHs] OTPUMAHOI0 B pPe3yJIbTaTi 3JI0YMHHOI AISUTBHOCTI MPUOYTKY Ta
3amo0iraHHsl CTBOPEHHIO OpraHi30BaHOi 3104MHHOCTI [11, ¢. 41].

MaitHoBu#i mTpad 3aCTOCOBYEThCS 3a BUMHEHHSI 3JIOYMHHUX i, MEPEiK SKUX
oomexenuit Ocobmuporo yactuHorwo KK ®PH, Takux sk: migpoOka rpolioBuxX 3Ha-
KiB, TSDKKI BUIMAJKWA TOPTIBJI JIOJBMH 1 CyTEHEPCTBO, OpraHi3allisl a3apTHHUX Irop,
HE3aKOHHMM OO0Ir HAPKOTUYHUX 3aCO0IB Ta TCUXOTPOIHUX PEYOBHUH, KPATIKKH,
3JI0YMHM, BYUNHEHI OpPTraHi3oBaHoo rpymnoro Tomo [10, ¢. 112].

Himernpki mpaBo3HaBIll CTBEPKYIOThH, 10 JaHUN BUJI TTIOKAPAHHS CYIEPECUNUTh
NPUHITMITY TYMaHi3My Ta HopMmaMm cT. 17 3aranbHoi nexnapariiii npas goauau [ 'eHe-
pansHOi Acambiiei OOH [9, c. 70].

CrarHeHHS MaiHOBOTO MITpady BUKOHYETHCS IUIAXOM peaiizaiii MaifHa
3acyKEHOro abo 3a paXyHOK KOIITIB, SIKi HE BpaxOBYBaJINCh MAafHOBUM IITpadoM.

[TopiBHSAIBHO-TIPABOBHUI aHaNI3 3a3Ha4Y€HOT HOPMH Ta KPUMIHAJIBHOTO 3aKO-
HOJIaBCTBA YKpaiHU Jla€ MOKJIMBICTh CTBEPKYBaTH, 110 KoH(ickauisa MaiiHa 3a KK
VYkpainu Ta maitnoBuii mrpad 3a KK ®PH mae 6araro cinbHOTO: MpuU3HAvYa€eThCs 3a
TSOKKI KOPHUCTUBI 3JI0YMHHU, OOMEXKYETbCS BapTICTIO BCHOTO MaiHa 3acCyKEHOTO,
NpUYOMY HIDKHSA MEXa 3aKOHOJABCTBOM HE BCTAHOBJIEHA, TA TUIBKH CyJ MOKE BU3-
HA4YUTH po3Mip MaitHOBoro mrTpady abo koHdickoBaHoro maitna. MaiinoBuii mrpad
3a KK ®PH wmae abcomoTHmii xapaktep, a xoHdickamis maitHa 3a KK VYkpainu



136 36ipHuK Haykosux rpaub XapKiecbKko20 HayioHanbHo20 nedaz2oaiyHo20 yHieepcumemy
imeHi I". C. Ckosopodu «TPABO». Bunyck 28, 2018 p.

oOMeKeHa TMepeTikoM MaiiHa, Ha sIKe He MO)Ke OyTH 3BEPHEHO CTSATHEHHS 32 BUKO-
HABYMMU JJOKyMEHTaMHU.

Jlo poMaHO-TepMaHCHKOI MPaBOBOI CIM’i, JI¢ 3aKOH € OCHOBHHM J[KEPEIIOM
mpaBa, HeoOXiaHO BigHEeCTH Dpanyiio.

Kpuminaneuuii kojekc @paHirii Ma€ J0CTaTHBO CKIATHY CTPYKTYPY, OCKUITBKH
KPUMIHAJIbHO-TIPABOB1 HOPMH MPUUMAIOTHCS 3aKOHO/IABUMMHU Ta BUKOHABUYMMHU OpTa-
Hamu nepkaBHoi Brnagu. B KK ®panmii, sikuit 0ys npuitasatuit 22 mumas 1992 poky,
HEMa€e BH3HAYCHHS MOKApPaHHS, MOTO 3MICTy Ta CTPYKTYpH, a BCTAHOBJICHA JIHIIC
cUCTEMa MOKapaHb 32 BUMHEHHS 3JI0UYHMHIB, IPOCTYINKIB Ta mopyweHs [12, c. 78].

Cucrema nokapanb y ®paHuii Mae 4iTKy 3aKOHOAAaBYy Kiacu@ikamiroo 1 Aai-
JUTBCS HA TPU TPyNH. 3a 3104uHu niepeadadyeHe KpUMIHAJIbHI MOKapaHHs, 3a Hpoc-
MYNnoK — BUIIPaBHI, 3a nopyuieHHs — NOMIIENHChbKl mokapaHHs [12, c. 82]. 3a 310unnHu
nopsij 3 mMo30aBJICHHSIM BOJI1 Ta MITpagoM Moke OyTH MPU3HAYECHO JEKUIbKA J0AaT-
KOBHX IOKapaHb (KoH(icKalis MaiiHa, 3a00poHa 3aiiMaTH NEBHI ocaau Ta ). o
BUINPAaBHUX MOKapaHb MOXHa BIAHECTH WITPado-IHI, CYCHIJILHO KOPUCHI pOOOTH,
no30aBJeHHsI a00 0OMEXXEHHS IeSIKUX MpaB. BoHU MaroTh albTepHATUBHUMN XapaKTep
Ta He 3akpimieHi B caHkiisx OcobnauBoi yactuHu KK Ta 3acTOCOBYIOTHCS 3aMiCTh
TIOPEMHOTO yB’sI3HEHHsI (MaKCUMaIbHUN TEPMIH JeCITh POKiB). CucreMa mojinench-
KHX TOKapaHb Iepeadadae moKapaHHS MaiiHOBOTO xapakrtepy: mrpad (1o mecaru
TUucsay ¢paHkiB) Ta KoH(pickamiro maiiHa [13, c. 127].

Cucrema MokapaHb 3a CaMOCTIMHICTIO MPU3HAYEHHS IUIUTHCS HA OCHOBHI,
nonatkoBl Ta anpTepHaTuBHI. KoHdickamiss MmaiiHa Moxe OyTH IpH3HadeHa 3a
BUMHEHHS 3JIOYMHY SK JO0JaTKOBE IMOKApaHHS. 3a BYMHEHHS MPOCTYIIKY CIIeIiaibHa
KoH(icKallisi MOXe OyTH MpH3HAYEHA K OCHOBHE MOKapaHHA, abo B SKOCTI J0AaT-
KOBOTO 3 TMpU3HAUEHHSAM MTpady SAKIIO 3a Iel MPOCTYNOK mepeadadeHo TIopeMHe
yB’si3HEHHS [9, c. 68].

KpuminansHoMy nipaBy @paniiii BiIOMO /1Ba BUIM KOH(icKallli MaiiHa — 3aralib-
Ha Ta ClieliajibHa.

3aranpHa KOH(QICKalllsl MailHa MOJsArae y BHIYYEHHI Oyab-IKOro (ycChOro)
MaifHa 3aCyJ’KEHOTO 1 3aCTOCOBYETbCS SIK JOJIATKOBE MOKapaHHs 10 (I3UYHHUX 1
ropunnuHux oci6 [9, ¢. 74]. KK ®panii nependayae 3arajibHy KoH]ickarlio 3a 3710-
YUHU TIPOTH JIFOACTBA Ta 3JIOYMHHI MisIHHA (3JI0YMHU 1 MPOCTYNKH), TOB’sA3aHI 3
HE3aKOHHHMM 00IroM HapKOTUYHUX 3aCO0IB.

Takox 3arambHa KoH(icKalis nependayae BHIIYUSHHS JIMIIE JIEIKOTr0 MaifHa
3acypkeHoro. BoHa 3aCTOCOBYETHCSl y BCTAHOBJIEHUX 3aKOHOM BHITAJIKaX:

1) 3a 37104MHM TIABKHU 10 (HI3UYHUX OCIO 1 JIUIIIE K JOJAATKOBE TTOKAapaHHs, 1110
MOJISITa€ Y BIUIYYEHHI IEBHO1 pedl a00 BIATOBITHOTO MaifHa;

2) 3a MPOCTYNKH 10 Pi3UIHUX 0Ci0 TK OCHOBHE Ta K JOJAATKOBE TIOKapaHHS, a
JI0 IOPUINYHHUX OCI0 JIUIIE B SIKOCTI IOAATKOBOTO MOKapaHHsA. Ik OCHOBHE TIOKapaH-
HS1 3aCTOCOBYETHCS Y BUITYUEHHI OJJHOTO a00 JeKiJIbka TpaHCTIOPTHUX 3ac00iB, 30poi,
3HAPAIb 37TOYMHY. SIK T0AATKOBE TIOKapaHHS 3aCTOCOBYETHCA N0 (PI3MUHUX Ta OPHU-
JUYHUX OCI0 32 amopaibHi 3JI0YMHM (OpTaHi3allis 3aKiIajiB JJIs 3aHITTS MPOCTUTY-
II€10, CYTCHEPCTRO);
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3) 3a mopyuIeHHs TUIbKU 10 (i3UYHUX OCI0 SK OCHOBHE 1 SIK JOJIATKOBE TTOKa-
panHs. B 000x Bumankax kKoH(icKaIlisg MOJArae y BUITYyUYEHHI OJTHOTO 200 JACKITBKOX
oJMHUIIL 30poi [15, c. 142].

VY xpuMiHanbHOMY 3aKOHOAABCTBI DpaHIlii 3a crenialbHOI0 KOH]ICKAII€ BU-
JYYEHHIO MiJISATal0Th:

1) mpeameTH, KOTpi KBaMiIKyIOThCS 3aKOHOM SIK HEOE3MeuHl YM IIKIJIKBI
(BUOYXOB1 IPUCTPOI);

2) peul, SIKi BAKOPUCTOBYBAJIMCS UM MPU3HAYAIINCA JIJIS1 BUNHEHHS 3JI0YMHHOTO
nisiHHSA, a00 Oynu oTpuMaHi B pe3ynbTari Horo ckoennsi[ 13, c. 129].

3a 3104yunu crieniagbHa KOH(ICKaIlisd MOXe Mpu3HadaTUCs (HI3UYHUM ocoO0am
AK J0JAaTKOBE MOKAapaHHs, a IOPUINIHUM 0c00aM — SIK OCHOBHE MOKapaHHs. 3a npoc-
mynok cremniajibHa KOH(ICKaIlis 3aCTOCOBYEThC 0 (I3UUHUX OCIO K OCHOBHE 1 SIK
JIOIATKOBE MOKapaHHs. A JI0 IOPUANYHUX OCI0 — SIK OCHOBHE MOKapaHHA. 3a nopy-
WeHHsa crieniadbHa KOH(ICKaIlid MOXKe MNpU3HadaTHCS (I3MYHUM Ta IOPUANYHUM
oco0aM B SKOCTI OCHOBHOIO Ta JOJIaTKOBOTO TMoKapaHHs. Jlo ropuaudHux ociod
KOH(icKallis 3aCTOCOBYEThCS B MOPSAJIKY 3aMiHM Hero mTpady [15, c. 204].

Ananiz KK ®panuii 1ae MOXIUBICTh CTBEP/AXKYBATH, 110 CUCTEMA MOKapaHb
JUISl FOpUIMYHUX 0C10 po3pobiieHa 3 ypaxyBaHHAM crienudiku HoBoro st dpaniii
cy0’eKkTa KpUMIHAJIBHOI BIAMOBIIAJBHOCTI 1 110 HAWMOUIMPEHIIIUMH € MOKapaHHs
MaiHOBOT'O XapaKTepy, a caMme Tpad Ta KoHPIicKallis MaiiHa.

[IpaBoBuii aHami3 IHCTUTYTY KOH(ickauli MaitHa B YkpaiHni Ta ®paHuii gae
MO>KJIMBICTh CTBEP/XKYBATH, 10 3aKOHOAABCTBO IIUX JEP’KAB MA€ CXOXKI1 MOJIOKEHHS:
nependayeHa 3arajbHa Ta crelliaibHa KoH(]icKallisl, 3aCTOCYBaHHS YITKO BCTaHOBJIE-
HE 3aKOHOM, IependadyeHa 3a TSKKI 3JI0YMHU, alie MIJCTaBU 3aCTOCYBaHHA (3JI0UMH,
MPOCTYIIOK), CIIOCOOM (SIK OCHOBHE Ta fK J0JaTKoBe), cy0 ekt ((pi3zuuHi Ta rOpH-
JTUYHI 0COOM) CYTTEBO BiApi3HAIOThCS. He 3Bakaroum Ha 11 BIAMIHHOCTI, HaI0aHHS
(b paHIly3bKOI0 3aKOHOJABCTBA MOKE€ OyTHM BpaxOBaHE BITUYM3HAHUM 3aKOHOJIABCT-
BOM.

3 HaBEJEHOTO BHUILE MOXHA 3pOOUTH BHUCHOBKH, IO JOCBIJ 3aKOHOJIaBCTBA
®paniiii Mae OyTH BpaxOBaHUMN JJI 3aCTOCYBAHHS 3aX0J11B KPUMIHAIBHO-IIPABOBOTO
XapakTepy MO0 IOPUAMYHUX 0ci0 y YacThHI KOH]ICKaiii mMaiiHa Ta 0CcOOJIMBOCTI
MpU3HAYEHHS CeliaabHO1 KOHbICKaIlil MaiiHa.
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