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Íà â³äì³íó â³ä äåÿêèõ íîâèõ êîíñòèòóö³é, Îñíîâíèé Çàêîí Àçåðáàéäæàíó íå
ì³ñòèòü çàãàëüíîãî ïîëîæåííÿ, ùî ïåðåäáà÷àº ö³ë³ òà ï³äñòàâè äëÿ îáìåæåííÿ
ïðàâ ëþäèíè. Ïðîòå â ðÿä³ ñòàòåé ì³ñòèòüñÿ ïîñèëàííÿ ëèøå íà îäíó ï³äñòàâó
äëÿ îáìåæåííÿ â³äïîâ³äíîãî ïðàâà, à â äåÿêèõ âèïàäêàõ âçàãàë³ íå ïåðåäáà÷åíî
áóäü-ÿêèõ îáìåæåíü (àáî ìîæëèâ³ñòü îáìåæåííÿ) ùîäî ïðàâ ëþäèíè, äîïóñòèì³ñòü
îáìåæåííÿ ÿêèõ íà ïåâíèõ ï³äñòàâàõ îäíîçíà÷íî âñòàíîâëåíà   â ì³æíàðîäíîìó
ïðàâ³ (íàïðèêëàä, ñâîáîäà ìàñîâî¿ ³íôîðìàö³¿ (÷. II ñò. 50 Êîíñòèòóö³¿), ñâîáîäà
òâîð÷îñò³ (ñò. 51 Êîíñòèòóö³¿) òà ³í.

Ìîæíà â³äçíà÷èòè, ùî ÷èííå êîíñòèòóö³éíå çàêîíîäàâñòâî Àçåðáàéäæàíñüêî¿
Ðåñïóáë³êè ñòâîðþº àäåêâàòíó ïðàâîâó áàçó äëÿ çàáåçïå÷åííÿ îñíîâíèõ ïðàâ ³
ñâîáîä ëþäèíè â êðà¿í³ â³äïîâ³äíî äî ðàòèô³êîâàíèõ íåþ ì³æíàðîäíèõ äîãîâîð³â
òà íåäîïóùåííÿ îáìåæåííÿ çàçíà÷åíèõ ïðàâ ³ ñâîáîä â á³ëüø³é ì³ð³, í³æ öå ïå-
ðåäáà÷åíî ì³æíàðîäíèì çàêîíîäàâñòâîì.

Êëþ÷îâ³ ñëîâà: îáìåæåííÿ, ïðàâà ëþäèíè, çàêîí, ªâðîïåéñüêà Êîíâåíö³ÿ,
êîíñòèòóö³ÿ, ªâðîïåéñüêèé Ñóä, ïîñòàíîâà, ïðàâèëà, Êàá³íåò Ì³í³ñòð³â

Ïîìèìî ñîäåðæàùèõñÿ â òåêñòå Îñíîâíîãî Çàêîíà ññûëîê íà âîçìîæíîñòü
îãðàíè÷åíèÿ òîãî èëè èíîãî ïðàâà èíäèâèäà ïîñðåäñòâîì çàêîíà, â óïîìÿíóòîì
Êîíñòèòóöèîííîì Çàêîíå “Î ðåãóëèðîâàíèè îñóùåñòâëåíèÿ ïðàâ è ñâîáîä ÷åëîâåêà
è ãðàæäàíèíà â Àçåðáàéäæàíñêîé Ðåñïóáëèêå” ÷åòêî óñòàíîâëåíî, ÷òî ïðàâà è
ñâîáîäû ÷åëîâåêà ìîãóò îãðàíè÷èâàòüñÿ òîëüêî çàêîíîì (ñò. 3.1). Ïîíÿòèå “çàêîí”
ñëåäîâàëî áû ïîíèìàòü â øèðîêîì ñìûñëå, êàê îõâàòûâàþùåå íå òîëüêî àêòû
Ìèëëè Ìåäæëèñà, íî è âñå íîðìàòèâíî-ïðàâîâûå àêòû, âõîäÿùèå â ñèñòåìó çà-
êîíîäàòåëüñòâà Àçåðáàéäæàíñêîé Ðåñïóáëèêè. Óçêîå ïîíèìàíèå, íà íàø âçãëÿä,
ñäåëàëî áû ïðèâåäåííîå ïîëîæåíèå Êîíñòèòóöèîííîãî Çàêîíà ñóãóáî äåêëàðà-
òèâíûì, ïîñêîëüêó â ðåàëüíîñòè ìíîãèå âîïðîñû æèçíåäåÿòåëüíîñòè ëþäåé, à
ñòàëî áûòü, êàñàþùèåñÿ èõ îñíîâíûõ ïðàâ è ñâîáîä, ðåãóëèðóþòñÿ èíûìè íîð-
ìàòèâíî-ïðàâîâûìè àêòàìè, â îñîáåííîñòè, ïîñòàíîâëåíèÿìè Êàáèíåòà Ìèíèñòðîâ
è âåäîìñòâåííûìè àêòàìè – íîðìàòèâíûìè àêòàìè öåíòðàëüíûõ îðãàíîâ èñïîë-
íèòåëüíîé âëàñòè. À ýòî ðåãóëèðîâàíèå îáÿçàòåëüíî ñîïðÿæåíî ñ óñòàíîâëåíèåì
îïðåäåëåííûõ îãðàíè÷åíèé, çàïðåòîâ è ò.ï.

Îñíîâíûå ïðàâà è ñâîáîäû ìîãóò îãðàíè÷èâàòüñÿ, ñ îäíîé ñòîðîíû, íå òîëüêî
íîðìàòèâíî-ïðàâîâûìè àêòàìè, íî è àêòàìè íîðìàòèâíîãî õàðàêòåðà (íàïðèìåð,
ïîñòàíîâëåíèÿìè, èíñòðóêöèÿìè èëè ðàçúÿñíåíèÿìè Öåíòðàëüíîé èçáèðàòåëüíîé
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êîìèññèè Àçåðáàéäæàíñêîé Ðåñïóáëèêè), è, ñ äðóãîé ñòîðîíû, íå òîëüêî íîðìà-
òèâíûìè àêòàìè ãîñóäàðñòâåííûõ îðãàíîâ, íî è îðãàíîâ ìåñòíîãî ñàìîóïðàâëå-
íèÿ – àêòàìè ìóíèöèïàëèòåòîâ. Ñîãëàñíî ÷. II ñò. 150 Êîíñòèòóöèè, àêòû, ïðèíÿòûå
ìóíèöèïàëèòåòàìè, îáÿçàòåëüíû äëÿ èñïîëíåíèÿ ãðàæäàíàìè, æèâóùèìè íà åãî
òåððèòîðèè, è þðèäè÷åñêèìè ëèöàìè, ðàñïîëîæåííûìè íà íåé. Çàìåòèì, ÷òî
ñîãëàñíî ñò. 4.1.6 Êîíñòèòóöèîííîãî Çàêîíà “Î íîðìàòèâíî-ïðàâîâûõ àêòàõ” îò 21 äå-
êàáðÿ 2010 ã. [1], àêòû îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ îòíåñåíû ê êðóãó àêòîâ
íîðìàòèâíîãî õàðàêòåðà. Òî, ÷òî ïðàâà è ñâîáîäû ëèö ìîãóò íàðóøàòüñÿ òàêæå
àêòàìè ìóíèöèïàëèòåòîâ, âûòåêàåò, â ÷àñòíîñòè, èç ñò. 1.1 Êîíñòèòóöèîííîãî
Çàêîíà “Îá Óïîëíîìî÷åííîì ïî ïðàâàì ÷åëîâåêà (îáìóäñìåíå) Àçåðáàéäæàíñêîé
Ðåñïóáëèêè” [7], êîòîðàÿ óñòàíàâëèâàåò, ÷òî äîëæíîñòü Óïîëíîìî÷åííîãî ïî
ïðàâàì ÷åëîâåêà Àçåðáàéäæàíñêîé Ðåñïóáëèêè ó÷ðåæäàåòñÿ äëÿ âîññòàíîâëåíèÿ
ïðàâ è ñâîáîä ÷åëîâåêà, íàðóøåííûõ ãîñóäàðñòâåííûìè îðãàíàìè, îðãàíàìè ìåñò-
íîãî ñàìîóïðàâëåíèÿ è äîëæíîñòíûìè ëèöàìè.

Ðàçóìååòñÿ, â ñèëó êîíñòèòóöèîííî óñòàíîâëåííîé èåðàðõèè íîðìàòèâíî-
ïðàâîâûõ àêòîâ â Àçåðáàéäæàíñêîé Ðåñïóáëèêå (ñì. ñò. 148 Êîíñòèòóöèè) è ìå-
õàíèçìîâ åå çàùèòû (îñîáî ñëåäóåò îòìåòèòü ðîëü Êîíñòèòóöèîííîãî Ñóäà â
ñîîòâåòñòâèè ñî ñò. 130 Êîíñòèòóöèè), âñå ýòè àêòû äîëæíû ñîîòâåòñòâîâàòü Êîíñòè-
òóöèè è çàêîíàì ñòðàíû. Ê ñîæàëåíèþ, ïðîèñõîäèò ýòî íå âñåãäà. Â èòîãå, êàê ìû
óâèäèì íèæå, íîðìàòèâíûå àêòû ïðàâèòåëüñòâà èëè öåíòðàëüíûõ îðãàíîâ èñïîëíè-
òåëüíîé âëàñòè ëèáî óñòàíàâëèâàþò òàêèå îãðàíè÷åíèÿ ïðàâ ÷åëîâåêà, êîòîðûå íå
ïðåäóñìîòðåíû íå òîëüêî Êîíñòèòóöèåé, íî è òàêæå çàêîíàìè, ëèáî æå óñòàíîâëåí-
íûå óêàçàííûìè íîðìàòèâíî-ïðàâîâûìè àêòàìè îãðàíè÷åíèÿ íå ñîîòâåòñòâóþò
ïðèíöèïó íåîáõîäèìîñòè è/èëè ïðèíöèïó ïðîïîðöèîíàëüíîñòè.

Ïîìèìî âûøåèçëîæåííûõ çàìå÷àíèé îáùåãî õàðàêòåðà, õîòåëè áû òàêæå
îòìåòèòü åùå îäèí ìîìåíò, êîòîðûé íåîáõîäèì íàì äëÿ òîãî, ÷òîáû î÷åðòèòü
ðàìêè àíàëèçà ïðàêòèêè çàêîíîäàòåëüíîãî îãðàíè÷åíèÿ ïðàâ ÷åëîâåêà â Àçåðáàé-
äæàíå. Íàøà çàäà÷à çàêëþ÷àåòñÿ ëèøü â òîì, ÷òîáû ïîêàçàòü íà îñíîâå íåñêîëüêèõ
ïðèìåðîâ, ÷òî ñóùåñòâóþò îïðåäåëåííûå óïóùåíèÿ â äàííîé ñôåðå, è ïîïûòàòüñÿ
îïðåäåëèòü ìåðû, êîòîðûå íåîáõîäèìî ïðèíÿòü äëÿ ïðåäîòâðàùåíèÿ è óñòðàíåíèÿ
ýòèõ óïóùåíèé.

Ïðåæäå âñåãî, ñëåäóåò îáðàòèòü âíèìàíèå íà òîò ïðèìå÷àòåëüíûé ôàêò, ÷òî
â íåêîòîðûå çàêîíû Àçåðáàéäæàíñêîé Ðåñïóáëèêè áûëè âíåñåíû èçìåíåíèÿ,
òî÷íî âîñïðîèçâîäÿùèå ñîîòâåòñòâóþùèå îãðàíè÷èòåëüíûå ïîëîæåíèÿ Åâðîïåéñêîé
êîíâåíöèè î ïðàâàõ ÷åëîâåêà.

Â êà÷åñòâå ïðèìåðà ìîæíî ïðèâåñòè ÷. 1 ñò. 7 Çàêîíà “Î ñâîáîäå ñîáðàíèé”
[5]. Â íåé ãîâîðèòñÿ: “Ñâîáîäà ñîáðàíèé ìîæåò áûòü ïîäâåðãíóòà òîëüêî òåì
îãðàíè÷åíèÿì, êîòîðûå ïðåäóñìîòðåíû çàêîíîì è íåîáõîäèìû â äåìîêðàòè÷åñêîì
îáùåñòâå â èíòåðåñàõ íàöèîíàëüíîé èëè îáùåñòâåííîé áåçîïàñíîñòè, â öåëÿõ
ïðåäîòâðàùåíèÿ áåñïîðÿäêîâ èëè ïðåñòóïëåíèé, äëÿ îõðàíû çäîðîâüÿ è íðàâ-
ñòâåííîñòè èëè çàùèòû ïðàâ è ñâîáîä äðóãèõ ëèö”. Â äàííîì ïîëîæåíèè ïî÷òè
áóêâàëüíî âîñïðîèçâåäåíà ÷. 2 ñò. 11 Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ ÷åëîâåêà.
Ñ÷èòàåì, ÷òî ïðè òîëêîâàíèè äðóãèõ ïîëîæåíèé ýòîãî Çàêîíà, â îñîáåííîñòè òåõ,
êîòîðûå óñòàíàâëèâàþò îïðåäåëåííûå îãðàíè÷åíèÿ èëè çàïðåòû â îòíîøåíèè
ïðîâåäåíèÿ ìèðíûõ ñîáðàíèé, îòå÷åñòâåííûé ïðàâîïðèìåíèòåëü îáÿçàí áðàòü çà
îñíîâó âûøåïðèâåäåííóþ ÷. 1 ñò. 7 Çàêîíà. Èìåííî òàêîé ïîäõîä ìîæåò îáåñïå÷èòü
äîëæíóþ èìïëåìåíòàöèþ ñâîáîäû ñîáðàíèé â íàøåé ñòðàíå â ñîîòâåòñòâèè ñ
âçÿòûìè åþ íà ñåáÿ ìåæäóíàðîäíûìè îáÿçàòåëüñòâàìè.
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Âàæíî ïîä÷åðêíóòü, ÷òî Çàêîí “Î ñâîáîäå ñîáðàíèé” íå ñîäåðæèò êàêèõ-
ëèáî ïîëîæåíèé, ïðîòèâîðå÷àùèõ Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ ÷åëîâåêà è
ñîîòâåòñòâóþùåé ïðàêòèêå Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà. Óñòàíîâëåííûå
Çàêîíîì îãðàíè÷åíèÿ èëè çàïðåòû íà ðåàëèçàöèþ ñâîáîäû ñîáðàíèé íå âûõîäÿò
çà ðàìêè ÷. 2 ñò. 11 Åâðîïåéñêîé Êîíâåíöèè. Ïðèìå÷àòåëüíî, ÷òî â ñâîå âðåìÿ
Âåíåöèàíñêàÿ êîìèññèÿ äàëà î÷åíü ïîçèòèâíóþ îöåíêó ýòîìó çàêîíîäàòåëüíîìó
àêòó, îòìåòèâ, ÷òî îí â öåëîì îòâå÷àåò åâðîïåéñêèì ñòàíäàðòàì [12].

Åùå îäèí ïîëîæèòåëüíûé ïðèìåð òðàíñôîðìàöèè îãðàíè÷èòåëüíûõ ïîëî-
æåíèé Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ ÷åëîâåêà ñîäåðæèòñÿ â Çàêîíå “Î ñâîáîäå
âåðîèñïîâåäàíèÿ” [4]. Òàê, ÷. 2 ñò. 9 Êîíâåíöèè âîñïðîèçâåäåíà íûíå â ÷. 3 ñò. 1
Çàêîíà, êîòîðàÿ ãëàñèò (äàííîå âàæíîå èçìåíåíèå áûëî ñäåëàíî â 2009 ã.): “Ñâîáîäà
âåðîèñïîâåäàíèÿ ìîæåò îãðàíè÷èâàòüñÿ òîëüêî â ñëó÷àÿõ, ïðåäóñìîòðåííûõ
çàêîíîì è íåîáõîäèìûõ â äåìîêðàòè÷åñêîì îáùåñòâå â èíòåðåñàõ îáùåñòâåííîé
áåçîïàñíîñòè, äëÿ îáåñïå÷åíèÿ îáùåñòâåííîãî ïîðÿäêà, îõðàíû çäîðîâüÿ è íðàâ-
ñòâåííîñòè èëè çàùèòû ïðàâ è ñâîáîä äðóãèõ ëèö”.

Êàê ìû óâèäèì íèæå, ïðèâåäåííîå ïîëîæåíèå, ïðèçâàííîå ñëóæèòü âàæíûì
îðèåíòèðîì äëÿ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè â öåëÿõ íàäëåæàøåãî îñóùåñòâëå-
íèÿ â Àçåðáàéäæàíå ñâîáîäû âåðîèñïîâåäàíèÿ, âñòóïàåò â ïðîòèâîðå÷èå ñ íåêî-
òîðûìè èíûìè ïîëîæåíèÿìè ýòîãî æå Çàêîíà. Èíûìè ñëîâàìè, õîòÿ èç äàííîé
ñòàòüè îò÷åòëèâî âûòåêàåò, ÷òî ñâîáîäà âåðîèñïîâåäàíèÿ ìîæåò ïîäëåæàòü îãðàíè-
÷åíèÿì èñêëþ÷èòåëüíî â ñòðîãîì ñîîòâåòñòâèè ñ Åâðîïåéñêîé êîíâåíöèåé î
ïðàâàõ ÷åëîâåêà, â Çàêîí âñå æå âíåñåíû ïîëîæåíèÿ, êîòîðûå äîïóñêàþò îãðàíè-
÷åíèÿ, âûõîäÿùèå çà êîíâåíöèîííûå ðàìêè. Ïðåæäå ÷åì ïåðåéòè ê èõ êðàòêîìó
àíàëèçó, ñ÷èòàåì íåîáõîäèìûì ïîä÷åðêíóòü, ÷òî ïðè òîëêîâàíèè ýòèõ ïîëîæåíèé
è â öåëîì Çàêîíà “Î ñâîáîäå âåðîèñïîâåäàíèÿ”, ïðàâîïðèìåíèòåëü äîëæåí áóäåò
ðóêîâîäñòâîâàòüñÿ Åâðîïåéñêîé êîíâåíöèåé î ïðàâàõ ÷åëîâåêà, íå òîëüêî â ñèëó
âûøåïðèâåäåííîé ÷. 3 ñò. 1 Çàêîíà, íî è ñò. 151 Êîíñòèòóöèè, îäíîçíà÷íî ïðå-
äóñìàòðèâàþùåé ïðèìàò ìåæãîñóäàðñòâåííûõ äîãîâîðîâ íàä çàêîíàìè.

À òåïåðü îáðàòèì âíèìàíèå íà óïîìÿíóòûå îãðàíè÷èòåëüíûå ïîëîæåíèÿ
Çàêîíà.

Îñîáûé èíòåðåñ â ýòîé ñâÿçè ïðåäñòàâëÿåò ñò. 12.1, êîòîðàÿ ãëàñèò, ÷òî “âñå
ðåëèãèîçíûå îáðàçîâàíèÿ ìîãóò îñóùåñòâëÿòü ñâîþ äåÿòåëüíîñòü òîëüêî ïîñëå
ïîëó÷åíèÿ ãîñóäàðñòâåííîé ðåãèñòðàöèè â ñîîòâåòñòâóþùåì îðãàíå ãîñóäàðñòâåííîé
âëàñòè è çàíåñåíèÿ â ãîñóäàðñòâåííûé ðååñòð ðåëèãèîçíûõ îáðàçîâàíèé”.

Ïðåäñòàâëÿåòñÿ, ÷òî ýòî ïîëîæåíèå ÿâëÿåò ñîáîé îñíîâó äëÿ íåîïðàâäàííîãî
âìåøàòåëüñòâà â îñóùåñòâëåíèå êàê ñâîáîäû ðåëèãèè, òàê è ñâîáîäû îáúåäèíåíèé.
Ïîñòàðàåìñÿ îáîñíîâàòü ñâîþ ïîçèöèþ.

Ñïåðâà îòìåòèì, ÷òî çàêîíîäàòåëüíîå ïîëîæåíèå î òîì, ÷òî íåïðàâèòåëüñò-
âåííàÿ îðãàíèçàöèÿ (àññîöèàöèÿ) äîëæíà áûòü îáÿçàòåëüíî çàðåãèñòðèðîâàíà
äëÿ ïðèîáðåòåíèÿ ñòàòóñà þðèäè÷åñêîãî ëèöà, ñàìî ïî ñåáå íå ìîæåò ðàññìàòðè-
âàòüñÿ êàê íàðóøåíèå ñâîáîäû îáúåäèíåíèé. Åñëè êàêîå-ëèáî îáðàçîâàíèå æåëàåò
ïðèîáðåñòè óêàçàííûé ñòàòóñ äëÿ òîãî, ÷òîáû ïîëüçîâàòüñÿ ïðåäîñòàâëåííûìè
þðèäè÷åñêèì ëèöàì ïðàâàìè, òî îíî äîëæíî îáðàòèòüñÿ â ñîîòâåòñòâóþùèé
ãîñóäàðñòâåííûé îðãàí è ïðîéòè ðåãèñòðàöèþ â óñòàíîâëåííîì çàêîíîì ïîðÿäêå.
Âàæíîñòü ïðèîáðåòåíèÿ íåïðàâèòåëüñòâåííûìè îðãàíèçàöèÿìè ïðàâîñóáúåêòíîñòè
ïîä÷åðêèâàëàñü, â ÷àñòíîñòè, Åâðîïåéñêèì ñóäîì ïî ïðàâàì ÷åëîâåêà, ïî ìíåíèþ
êîòîðîãî, “âàæíåéøèì àñïåêòîì ïðàâà íà ñâîáîäó îáúåäèíåíèé ÿâëÿåòñÿ òî, ÷òî
ãðàæäàíå äîëæíû áûòü â ñîñòîÿíèè ñîçäàòü þðèäè÷åñêîå ëèöî, äëÿ òîãî ÷òîáû
êîëëåêòèâíî âûñòóïàòü â ñôåðå âçàèìíûõ èíòåðåñîâ. Áåç ýòîãî, äàííîå ïðàâî íå



     ISSN 2072–8670ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ. 2019. ¹ 1(43)
NAUKA I PRAVOO HORONA

332

èìåëî áû íèêàêîãî ïðàêòè÷åñêîãî çíà÷åíèÿ” [10]. Àíàëîãè÷íî âûñêàçûâàëàñü è
Âåíåöèàíñêàÿ êîìèññèÿ, êîòîðàÿ â îäíîì èç ñâîèõ çàêëþ÷åíèé îòìå÷àëà, ÷òî
íàöèîíàëüíîå çàêîíîäàòåëüñòâî ìîæåò òðåáîâàòü ðåãèñòðàöèþ îáúåäèíåíèé, è
îòñóòñòâèå ðåãèñòðàöèè ìîæåò èìåòü îïðåäåëåííûå ïîñëåäñòâèÿ äëÿ ïðàâîâîãî
ïîëîæåíèÿ è ïðàâîñóáúåêòíîñòè äàííîãî îáúåäèíåíèÿ [11].

Âàæíîñòü ãîñóäàðñòâåííîé ðåãèñòðàöèè â Àçåðáàéäæàíå ñâÿçàíà òàêæå ñ
òåì, ÷òî òîëüêî çàðåãèñòðèðîâàííûå íåïðàâèòåëüñòâåííûå îðãàíèçàöèè ìîãóò
áûòü ïîëó÷àòåëÿìè ãðàíòîâ â ñîîòâåòñòâèè ñ Çàêîíîì î ãðàíòàõ, à òàêæå òîëüêî
òàêèå îðãàíèçàöèè ìîãóò ïîëüçîâàòüñÿ íàëîãîâûìè ïðåèìóùåñòâàìè ïî Íàëîãîâîìó
Êîäåêñó.

Â ñâåòå ñêàçàííîãî ïðèíöèïèàëüíî âàæíî, ÷òîáû ïðîöåññ ãîñóäàðñòâåííîé
ðåãèñòðàöèè íåïðàâèòåëüñòâåííûõ îáðàçîâàíèé íå áûë ãðîìîçäêèì è äëèòåëüíûì.
À èìïåðàòèâíîå ïîëîæåíèå î òîì, ÷òî íåïðàâèòåëüñòâåííûå îáðàçîâàíèÿ, âêëþ÷àÿ
ðåëèãèîçíûå àññîöèàöèè, íå âïðàâå îñóùåñòâëÿòü äåÿòåëüíîñòü áåç ðåãèñòðàöèè,
âðÿä ëè îòâå÷àåò êàêîé-ëèáî èç ëåãèòèìíûõ öåëåé, óñòàíîâëåííûõ â ÷. 2 ñò. 11
Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ ÷åëîâåêà, è, íà íàø âçãëÿä, íå ÿâëÿåòñÿ íåîáõî-
äèìûì â äåìîêðàòè÷åñêîì îáùåñòâå âìåøàòåëüñòâîì â ðåàëèçàöèþ äàííîé ñâîáîäû.

Äàëåå, ñëåäóþùåå òðåáîâàíèå ñò. 12.1 Çàêîíà î òîì, ÷òî ðåëèãèîçíîå îáðà-
çîâàíèå ìîæåò îñóùåñòâëÿòü äåÿòåëüíîñòü òîëüêî ïî òîìó þðèäè÷åñêîìó àäðåñó,
êîòîðûé óêàçàí â èíôîðìàöèè, ïðåäñòàâëåííîé äëÿ ãîñóäàðñòâåííîé ðåãèñòðàöèè,
âðÿä ëè ìîæíî ðàññìàòðèâàòü êàê îãðàíè÷åíèå, íåîáõîäèìîå â äåìîêðàòè÷åñêîì
îáùåñòâå.

Ñîãëàñíî Çàêîíó, îäíèì èç îñíîâàíèé äëÿ ëèêâèäàöèè ðåëèãèîçíîãî îáðà-
çîâàíèÿ ÿâëÿåòñÿ ðàñïðîñòðàíåíèå è ïðîïàãàíäà ðåëèãèé (ðåëèãèîçíûõ òå÷åíèé),
ïðîòèâîðå÷àùèõ “ïðèíöèïàì ÷åëîâå÷íîñòè”. Äóìàåòñÿ, ÷òî ïîíÿòèå “ïðèíöèïû
÷åëîâå÷íîñòè” â ñèëó ñâîåé íåîïðåäåëåííîñòè è íåÿñíîñòè ìîæåò áûòü ïðîáëåìà-
òè÷íûì â ïëàíå íàäëåæàùåãî òîëêîâàíèÿ è ïðèìåíåíèÿ óêàçàííîãî ïîëîæåíèÿ.
Â ýòîé ñâÿçè, äàííîå âìåøàòåëüñòâî â ðåàëèçàöèþ ñâîáîäû âåðîèñïîâåäàíèÿ âðÿä
ëè ìîæåò ðàññìàòðèâàòüñÿ êàê îãðàíè÷åíèå, “ïðåäóñìîòðåííîå çàêîíîì”.

Ñëåäóþùèé íàø ïðèìåð êàñàåòñÿ Çàêîíà “Î ïðàâîâîì ïîëîæåíèè èíîñòðàíöåâ
è ëèö áåç ãðàæäàíñòâà” [3].

Â Çàêîíå óñòàíîâëåíî, ÷òî â ñëó÷àå îãðàíè÷åíèÿ ïðàâ è ñâîáîä ãðàæäàí
Àçåðáàéäæàíñêîé Ðåñïóáëèêè èíîñòðàííûì ãîñóäàðñòâîì íà ñâîåé òåððèòîðèè,
çàêîíîì Àçåðáàéäæàíñêîé Ðåñïóáëèêè ìîãóò áûòü óñòàíîâëåíû àäåêâàòíûå
îãðàíè÷åíèÿ äëÿ ãðàæäàí ýòîãî ãîñóäàðñòâà íà òåððèòîðèè Àçåðáàéäæàíñêîé Ðåñ-
ïóáëèêè (÷. 3 ñò. 4). Ñ÷èòàåì, ÷òî ïðèíöèï âçàèìíîñòè, çàêðåïëåííûé â ïðèâå-
äåííîì ïîëîæåíèè, íå äîëæåí ïðèìåíÿòüñÿ â ñôåðå ïðàâ ÷åëîâåêà. Èíûìè ñëîâàìè,
ãîñóäàðñòâî íå ìîæåò îòâå÷àòü íà îãðàíè÷èòåëüíûå ìåðû â îòíîøåíèè ñâîèõ
ãðàæäàí, ïðèìåíÿåìûå äðóãèì ãîñóäàðñòâîì, àíàëîãè÷íûìè ìåðàìè â îòíîøåíèè
ãðàæäàí äàííîãî ãîñóäàðñòâà. Â ýòîé ñâÿçè, âûøåóêàçàííàÿ íîðìà íàõîäèòñÿ â
ïðîòèâîðå÷èè ñî ñò.ñò. 1 è 14 Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ ÷åëîâåêà (ñîîò-
âåòñòâåííî, ñî ñò.ñò. 2 è 26 Ïàêòà î ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ).

Èíòåðåñ òàêæå ïðåäñòàâëÿþò çàêîíîäàòåëüíûå ïîëîæåíèÿ îá îãðàíè÷åíèè
ïðàâà íà æèçíü.

Òàê, Çàêîí “Î ñëóæåáíîì è ãðàæäàíñêîì îðóæèè” îò 1997 ã. óñòàíàâëèâàåò
íåñêîëüêî îñíîâàíèé, êîãäà “ïîëüçîâàòåëü ñëóæåáíîãî èëè ãðàæäàíñêîãî îðóæèÿ
ìîæåò ïðèìåíÿòü âûäàííîå åìó îðóæèå”; îäíèì èç òàêèõ îñíîâàíèé ÿâëÿåòñÿ
“îõðàíà ñîáñòâåííîñòè èëè íåïðèêîñíîâåííîñòè æèëüÿ îò ïðåñòóïíûõ ïîêóøåíèé”
(÷. IV ñò. 16) [6]. Ïîëàãàåì, ÷òî ïðèìåíåíèå îðóæèÿ ïî óêàçàííîìó îñíîâàíèþ ñ
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ëåòàëüíûì èñõîäîì ìîãëî áû ïðîòèâîðå÷èòü ÷. 2 ñò. 2 Åâðîïåéñêîé êîíâåíöèè î
ïðàâàõ ÷åëîâåêà, êîòîðàÿ ïðåäóñìàòðèâàåò èñ÷åðïûâàþùèé ïåðå÷åíü ñëó÷àåâ,
êîãäà ïðèìåíåíèå âëàñòÿìè ñèëû, ïîâëåêøåå çà ñîáîé ñìåðòü ëèöà íå ðàññìàòðè-
âàåòñÿ êàê íàðóøåíèå ïðàâà íà æèçíü. Ýòî ñëåäóþùèå òðè ñëó÷àÿ: 1) äëÿ çàùèòû
ëþáîãî ëèöà îò íåçàêîííîãî íàñèëèÿ; 2) äëÿ îñóùåñòâëåíèÿ çàêîííîãî àðåñòà èëè
ïðåäîòâðàùåíèÿ ïîáåãà ëèöà, çàäåðæàííîãî íà çàêîííûõ îñíîâàíèÿõ; 3) ïðè
îñóùåñòâëåíèè ïðàâîìåðíûõ äåéñòâèé ñ öåëüþ ïîäàâëåíèÿ áóíòà èëè ìÿòåæà.

Êàê ìû âèäèì, ïðèìåíåíèå ëåòàëüíîé ñèëû â öåëÿõ îõðàíû èìóùåñòâà ïî
óêàçàííîìó çàêîíó âûõîäèò çà ðàìêè îãðàíè÷åíèé, ÷åòêî ïðåäóñìîòðåííûõ Åâðî-
ïåéñêîé êîíâåíöèåé î ïðàâàõ ÷åëîâåêà. Ñëåäóåò äîáàâèòü, ÷òî ðÿä ñòðàí (íàïðèìåð,
Ìàëüòà) ïðè ðàòèôèêàöèè Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ ÷åëîâåêà ñäåëàëè
îãîâîðêó ê ñò. 2, óêàçàâ ïðè ýòîì íà ïðåäóñìîòðåííóþ âíóòðåííèì çàêîíîäàòåëü-
ñòâîì âîçìîæíîñòü ïðèìåíåíèÿ ñèëû òàêæå è äëÿ îõðàíû ñîáñòâåííîñòè.

Êðîìå òîãî, ôîðìóëèðîâêà, èñïîëüçîâàííàÿ â Çàêîíå “Î ñëóæåáíîì è
ãðàæäàíñêîì îðóæèè” î òîì, îðóæèå ìîæåò òàêæå ïðèìåíÿòüñÿ “â äðóãèõ èñêëþ-
÷èòåëüíûõ ñëó÷àÿõ, ïðåäóñìîòðåííûõ çàêîíîäàòåëüñòâîì Àçåðáàéäæàíñêîé Ðåñïóá-
ëèêè” íàõîäèòñÿ â ÿâíîì ïðîòèâîðå÷èè óïîìÿíóòîé ÷. 2 ñò. 2 Åâðîïåéñêîé Êîíâåí-
öèè, ïîñêîëüêó óñòàíîâëåííûé åþ èñ÷åðïûâàþùèé ïåðå÷åíü îãðàíè÷åíèé íå ìîæåò
ðàñøèðÿòüñÿ ãîñóäàðñòâàìè-ó÷àñòíèêàìè.

Íàêîíåö, â óêàçàííîì Çàêîíå íå íàøëî ñâîå îòðàæåíèå âàæíåéøåå òðåáîâàíèå
Åâðîïåéñêîé Êîíâåíöèè î òîì, ÷òî ïðèìåíåíèå ñèëû äîëæíî áûòü àáñîëþòíî
íåîáõîäèìûì è ïðîïîðöèîíàëüíûì âîçíèêøåé îïàñíîñòè (ñì. ÷. 2 ñò. 2 Êîíâåíöèè).

Êàê èçâåñòíî, Åâðîïåéñêàÿ êîíâåíöèÿ î ïðàâàõ ÷åëîâåêà óñòàíàâëèâàåò
èñ÷åðïûâàþùèé ïåðå÷åíü îñíîâàíèé, äîïóñêàþùèõ îãðàíè÷åíèå ïðàâà íà ñâîáîäó
è ëè÷íóþ íåïðèêîñíîâåííîñòü. Ãîñóäàðñòâà-ó÷àñòíèêè Åâðîïåéñêîé êîíâåíöèè
íå âïðàâå ðàñøèðèòü âûøåïðèâåäåííûé ïåðå÷åíü, ò.å. ïðåäóñìîòðåòü èíûå îñíîâàíèÿ
îãðàíè÷åíèÿ ïðàâà íà ñâîáîäó è ëè÷íóþ íåïðèêîñíîâåííîñòü. Â ýòîé ñâÿçè íàì
ïðåäñòàâëÿåòñÿ ïðîáëåìàòè÷íîé ñò. 245.5 Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà [8],
êîòîðàÿ ãëàñèò: “Ñëåäîâàòåëü âïðàâå çàïðåòèòü ëèöàì, íàõîäÿùèìñÿ â ìåñòå
ïðîèçâîäñòâà îáûñêà èëè âûåìêè, ïîêèäàòü ýòî ìåñòî, à òàêæå ñíîñèòüñÿ äðóã ñ
äðóãîì è èíûìè ëèöàìè äî îêîí÷àíèÿ îáûñêà èëè âûåìêè”. Îòñþäà âûòåêàåò, ÷òî
ëþáîìó ëèöó, êîòîðîå îêàçàëîñü â ïîìåùåíèè, ãäå íåîáõîäèìî ïðîèçâåñòè îáûñê
èëè âûåìêó, – íàïðèìåð, ÷åëîâåêó, ïðèøåäøåìó â ãîñòè, – ìîæíî áóäåò çàïðåòèòü
íå ïîêèäàòü äàííîå ïîìåùåíèå âïëîòü äî îêîí÷àíèÿ îáûñêà èëè âûåìêè. Êîíå÷íî,
ëþáîå ëèöî, íàõîäÿùååñÿ â îáûñêèâàåìîì ïîìåùåíèè, ìîæåò áûòü ïîäâåðãíóòî
ëè÷íîìó îáûñêó, íî ïîñëå ýòîãî ñëåäóåò åãî íåìåäëåííî îòïóñòèòü, à íå óäåðæèâàòü
åãî äî îêîí÷àíèÿ îáûñêà. Åñëè ÷åëîâåê íå ìîæåò ïî ñâîåé âîëå ïîêèíóòü ïîìåùåíèå
è îáÿçàí îñòàòüñÿ òàì ïî ðåøåíèþ ñëåäîâàòåëÿ â òå÷åíèå îïðåäåëåííîãî âðåìåíè,
ïîêà ïðîäîëæàåòñÿ îáûñê èëè âûåìêà, òî ýòîò ÷åëîâåê ñ÷èòàåòñÿ ëèøåííûì ñâî-
áîäû â ñìûñëå ñò. 5 Åâðîïåéñêîé Êîíâåíöèè. Çàìåòèì, ÷òî îí ëèøàåòñÿ ñâîáîäû
ïî îñíîâàíèþ, êîòîðîå íå óïîìÿíóòî â Êîíâåíöèè. Ñòàëî áûòü, ïðèâåäåííîå
ïîëîæåíèå ÓÏÊ (ñò. 245.5) íàõîäèòñÿ â ïðîòèâîðå÷èè ñ ÷. 1 ñò. 5 Åâðîïåéñêîé
êîíâåíöèè î ïðàâàõ ÷åëîâåêà.

Âûøå íà ïðèìåðå Çàêîíà “Î ïîëèöèè” ìû óêàçàëè íà íàäëåæàùåå ðåøåíèå
âîïðîñà î çàêîíîäàòåëüíîì îãðàíè÷åíèè îñíîâíûõ ïðàâ ÷åëîâåêà. Òàêèõ ïðèìåðîâ
â íàøåì çàêîíîäàòåëüñòâå äîñòàòî÷íî.

Êàê óæå îòìå÷àëîñü, âìåøàòåëüñòâà â ñôåðó ïðàâ è ñâîáîä ÷åëîâåêà ìîãóò
ïðåäóñìàòðèâàòüñÿ íå òîëüêî çàêîíàìè, íî è äðóãèìè íîðìàòèâíî-ïðàâîâûìè àê-
òàìè, âõîäÿùèìè â ñèñòåìó çàêîíîäàòåëüñòâà íàøåãî ãîñóäàðñòâà. Ïîäîáíûå
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îãðàíè÷åíèÿ áîëüøåé ÷àñòüþ ââîäÿòñÿ ïîñòàíîâëåíèÿìè Êàáèíåòà Ìèíèñòðîâ è
íîðìàòèâíûìè àêòàìè öåíòðàëüíûõ îðãàíîâ èñïîëíèòåëüíîé âëàñòè. Êîíå÷íî
æå, â îñíîâíîì ýòè âìåøàòåëüñòâà ÿâëÿþòñÿ ïðàâîìåðíûìè è îáîñíîâàííûìè, íå
íàðóøàÿ ìåæäóíàðîäíûõ è êîíñòèòóöèîííûõ óñòàíîâëåíèé. Íî âñòðå÷àþòñÿ òàêæå
ñëó÷àè íåîïðàâäàííîãî îãðàíè÷åíèÿ ïðàâ ÷åëîâåêà. Â êà÷åñòâå èëëþñòðàöèè
ïðèâåäåì äâà ïðèìåðà.

Ïîñòàíîâëåíèå Êàáèíåòà Ìèíèñòðîâ Àçåðáàéäæàíñêîé Ðåñïóáëèêè îò 16 ìàð-
òà 2011 ãîäà ¹ 43 “Îá óòâåðæäåíèè Ïðàâèë âåäåíèÿ ïåðåãîâîðîâ äëÿ ïîäãîòîâêè
è çàêëþ÷åíèÿ ñîãëàøåíèÿ â ñâÿçè ñ ãîñóäàðñòâåííîé ðåãèñòðàöèåé ôèëèàëîâ èëè
ïðåäñòàâèòåëüñòâ íåïðàâèòåëüñòâåííûõ îðãàíèçàöèé èíîñòðàííûõ ãîñóäàðñòâ â
Àçåðáàéäæàíñêîé Ðåñïóáëèêå” ïðèíÿòî âî èñïîëíåíèå îïðåäåëåííûõ ïîëîæåíèé
Çàêîíà “Î íåïðàâèòåëüñòâåííûõ îðãàíèçàöèÿõ (îáùåñòâåííûõ îáúåäèíåíèÿõ è
ôîíäàõ)” [2]. Ïðàâèëà îïðåäåëÿþò ïîðÿäîê âåäåíèÿ ïåðåãîâîðîâ ìåæäó ïðåäñòàâè-
òåëÿìè èíîñòðàííîé íåïðàâèòåëüñòâåííîé îðãàíèçàöèè è Ìèíèñòåðñòâà þñòèöèè
Àçåðáàéäæàíà ïî ïîâîäó çàêëþ÷åíèÿ ñîãëàøåíèÿ î ðåãèñòðàöèè ìåñòíîãî ôèëèàëà
(èëè ïðåäñòàâèòåëüñòâà) äàííîé îðãàíèçàöèè. Äëÿ òîãî ÷òîáû íà÷àòü òàêèå ïåðå-
ãîâîðû, èíîñòðàííàÿ íåïðàâèòåëüñòâåííàÿ îðãàíèçàöèÿ äîëæíà îáðàòèòüñÿ ñ
ïèñüìåííûì çàÿâëåíèåì â Ìèíèñòåðñòâî þñòèöèè. Ñîãëàñíî Ïðàâèëàì, ðåãèñò-
ðàöèÿ ïðåäñòàâèòåëüñòâà èëè ôèëèàëà îáóñëîâëåíà ðÿäîì òðåáîâàíèé, êîòîðûì
äîëæíà îòâå÷àòü ïðåäñòîÿùàÿ äåÿòåëüíîñòü îðãàíèçàöèè íà òåððèòîðèè Àçåð-
áàéäæàíñêîé Ðåñïóáëèêè.

Íåêîòîðûå èç ýòèõ óñëîâèé âïîëíå âïèñûâàþòñÿ â ðàìêè îãðàíè÷åíèé,
ïðåäóñìîòðåííûõ ñîîòâåòñòâóþùèìè ìåæäóíàðîäíûìè äîãîâîðíûìè ïîëîæåíèÿìè.
Ê íèì, â ÷àñòíîñòè, îòíîñÿòñÿ ñëåäóþùèå òðåáîâàíèÿ: ñîáëþäåíèå Êîíñòèòóöèè,
çàêîíîâ è äðóãèõ íîðìàòèâíûõ àêòîâ Àçåðáàéäæàíñêîé Ðåñïóáëèêè; íå îñóùåñò-
âëÿòü êàêîé-ëèáî äåÿòåëüíîñòè íà òåððèòîðèÿõ, îêêóïèðîâàííûõ â ðåçóëüòàòå
Àðìÿíî-Àçåðáàéäæàíñêîãî, Íàãîðíî-Êàðàáàõñêîãî êîíôëèêòà, â òîì ÷èñëå íå
óñòàíàâëèâàòü êîíòàêòîâ ñ ñåïàðàòèñòñêèì ðåæèìîì Íàãîðíîãî Êàðàáàõà; ïðåäî-
ñòàâëÿòü â óñòàíîâëåííûå çàêîíîäàòåëüñòâîì ñðîêè íåîáõîäèìîé äëÿ ðåãèñòðàöèè
èíôîðìàöèè.

Âìåñòå ñ òåì, òàêîå òðåáîâàíèå, êàê óâàæèòåëüíîå îòíîøåíèå ê íàöèîíàëüíî-
äóõîâíûì öåííîñòÿì Àçåðáàéäæàíñêîãî íàðîäà, íà íàø âçãëÿä, ìîæåò ïîñëóæèòü
îñíîâàíèåì – â îñîáåííîñòè, ïðè íåâåðíîé èíòåðïðåòàöèè – äëÿ áîëüøåãî îãðà-
íè÷åíèÿ ñâîáîäû îáúåäèíåíèé, íåæåëè ýòî äîçâîëåíî ìåæäóíàðîäíûìè ñîãëà-
øåíèÿìè. Ïðîáëåìà â òîì, ÷òî Ïðàâèëà íå óòî÷íÿþò, ÷òî ïîíèìàåòñÿ ïîä ïîíÿòèåì
“íàöèîíàëüíî-äóõîâíûå öåííîñòè”. Íåîïðåäåëåííîñòü è ðàñïëûâ÷àòîñòü çàêîíî-
äàòåëüíûõ ïîëîæåíèé, êàê ìû óæå îòìå÷àëè, ìîæåò äàòü îñíîâàíèå äëÿ ïðèçíàíèÿ
íåïðàâîìåðíûìè óñòàíîâëåííûõ ýòèìè ïîëîæåíèÿìè îãðàíè÷åíèé íà òîì
îñíîâàíèè, ÷òî äàííîå îãðàíè÷åíèå íå ïðåäóñìîòðåíî çàêîíîì.

Äðóãîé ïðèìåð êàñàåòñÿ Ïðàâèë âíóòðåííåé äèñöèïëèíû ïåíèòåíöèàðíûõ
ó÷ðåæäåíèé, óòâåðæäåííûõ ïðèêàçîì Ìèíèñòåðñòâà þñòèöèè Àçåðáàéäæàíñêîé
Ðåñïóáëèêè ¹ 16-Ò îò 19 íîÿáðÿ 2010 ã. Îáðàòèì âíèìàíèå íà ï. 159 ýòîãî
íîðìàòèâíîãî äîêóìåíòà, êîòîðûé ãëàñèò: “Òåëåôîííûå ðàçãîâîðû îñóæäåííûõ
êîíòðîëèðóþòñÿ ïåðñîíàëîì ïåíèòåíöèàðíîãî ó÷ðåæäåíèÿ”.

Äàííîå ïîëîæåíèå ââîäèò îãðàíè÷åíèå â îòíîøåíèè ïðàâà íà òàéíó òåëå-
ôîííûõ ïåðåãîâîðîâ – îäíîãî èç âàæíûõ ýëåìåíòîâ ïðàâà íà óâàæåíèå ÷àñòíîé
æèçíè. Èçâåñòíî, ÷òî äàííîå ïðàâî íå ÿâëÿåòñÿ àáñîëþòíûì ïðàâîì; äîïóñêàåòñÿ
âìåøàòåëüñòâî ñî ñòîðîíû âëàñòåé â îñóùåñòâëåíèå ýòîãî ïðàâà â èíòåðåñàõ íàöèî-
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íàëüíîé áåçîïàñíîñòè è îáùåñòâåííîãî ïîðÿäêà, ýêîíîìè÷åñêîãî áëàãîñîñòîÿíèÿ
ñòðàíû, â öåëÿõ ïðåäîòâðàùåíèÿ áåñïîðÿäêîâ èëè ïðåñòóïëåíèé, äëÿ îõðàíû
çäîðîâüÿ èëè íðàâñòâåííîñòè èëè çàùèòû ïðàâ è ñâîáîä äðóãèõ ëèö (ñò. 8 Åâðî-
ïåéñêîé êîíâåíöèè î ïðàâàõ ÷åëîâåêà). Òàêèì îáðàçîì, ãîñóäàðñòâåííûå îðãàíû
âïðàâå ïîäñëóøèâàòü òåëåôîííûå ðàçãîâîðû, åñëè ýòî íåîáõîäèìî, íàïðèìåð, â
èíòåðåñàõ íàöèîíàëüíîé áåçîïàñíîñòè èëè ïðåäîòâðàùåíèÿ ïðåñòóïëåíèé. Ðà-
çóìååòñÿ, êàæäîå ïîäîáíîå âìåøàòåëüñòâî äîëæíî ñòðîãî ñîîòâåòñòâîâàòü ïðèíöèïàì
íåîáõîäèìîñòè è ïðîïîðöèîíàëüíîñòè.

Âîçíèêàþò ñëåäóþùèå âîïðîñû: òîëüêî òîò ôàêò, ÷òî ëèöî îñóæäåíî è îòáû-
âàåò íàêàçàíèå â çàêðûòîì ïåíèòåíöèàðíîì ó÷ðåæäåíèè, ìîæåò ëè ñëóæèòü
äîñòàòî÷íûì îñíîâàíèåì äëÿ ïîäîáíîãî áëàíêåòíîãî êîíòðîëÿ çà âñåìè åãî
òåëåôîííûìè ðàçãîâîðàìè? Ëþáîé ëè ðàçãîâîð âñÿêîãî îñóæäåííîãî ìîæåò áûòü
ïîòåíöèàëüíî îïàñíûì äëÿ îõðàíû ãîñóäàðñòâåííîé áåçîïàñíîñòè èëè ïîääåðæàíèÿ
ïîðÿäêà è äèñöèïëèíû â ðàìêàõ ïåíèòåíöèàðíîãî ó÷ðåæäåíèÿ? À åñëè ýòî òåëåôîí-
íûé ðàçãîâîð ñ àäâîêàòîì, ñ êîòîðûì îñóæäåííûé èìååò ïðàâî íà êîíôèäåíöèàëüíîå
îáùåíèå? Ïî íàøåìó ìíåíèþ, ýòè âîïðîñû âðÿä ëè òðåáóþò óòâåðäèòåëüíîãî
îòâåòà. Îñóæäåííûå, êàê è âñå ëèöà, èìåþò ïðàâî íà óâàæåíèå èõ ÷àñòíîé æèçíè,
è çàêîí (íîðìàòèâíî-ïðàâîâîé àêò) äîëæåí ïðåäóñìàòðèâàòü çàùèòó ïðîòèâ
ïðîèçâîëüíûõ è íåîïðàâäàííûõ âìåøàòåëüñòâ â ðåàëèçàöèþ ýòîãî ïðàâà [9].
Â îñîáåííîñòè, äîëæíû áûòü ÷åòêî è èñ÷åðïûâàþùèì îáðàçîì óñòàíîâëåíû
óñëîâèÿ (è ïîðÿäîê) ïîäñëóøèâàíèÿ èëè çàïèñûâàíèÿ òåëåôîííûõ ïåðåãîâîðîâ
èíäèâèäîâ, âêëþ÷àÿ ëèö, îòáûâàþùèõ íàêàçàíèå â ïåíèòåíöèàðíûõ ó÷ðåæäå-
íèÿõ.

Ïðîâåäåííûé íàìè àíàëèç ïîêàçûâàåò íåîáõîäèìîñòü îñóùåñòâëåíèÿ
ñèñòåìàòè÷åñêîãî è ýôôåêòèâíîãî “ïðàâîçàùèòíîãî” àíàëèçà êàê äåéñòâóþùåãî
çàêîíîäàòåëüñòâà â öåëîì, òàê è ïðîåêòîâ íîðìàòèâíî-ïðàâîâûõ àêòîâ ñ öåëüþ
îáåñïå÷åíèÿ èõ ñîîòâåòñòâèÿ ìåæäóíàðîäíûì äîãîâîðàì â îáëàñòè ïðàâ ÷åëîâåêà,
ðàòèôèöèðîâàííûì Àçåðáàéäæàíñêîé Ðåñïóáëèêîé. Ýòî â îñîáåííîñòè êàñàåòñÿ
ïîäçàêîííûõ íîðìàòèâíûõ àêòîâ, ÷òîáû íå äîïóñòèòü óñòàíîâëåíèÿ â íèõ
íåîïðàâäàííûõ âìåøàòåëüñòâ â îñóùåñòâëåíèå îñíîâíûõ ïðàâ è ñâîáîä ÷åëîâåêà.
Â ýòîé ñâÿçè, öåëåñîîáðàçíûì ïðåäñòàâëÿåòñÿ ñîçäàíèå ñïåöèàëüíûõ ýêñïåðòíûõ
ãðóïï â Ïðåçèäåíòñêîé Àäìèíèñòðàöèè, Ìèëëè Ìåäæëèñå è Êàáèíåòå Ìèíèñòðîâ,
êîòîðûå áû çàíèìàëèñü ïðîâåäåíèåì ïîäîáíîé àíàëèòè÷åñêîé ðàáîòû è
“ïðàâîçàùèòíîé” ýêñïåðòèçû. Ïðàâèëüíî áûëî áû ââåñòè ïðàêòèêó, êîãäà ëþáîé
ïðîåêò íîðìàòèâíî-ïðàâîâîãî àêòà, èìåþùèé êàêîå-ëèáî îòíîøåíèå ê îñíîâíûì
ïðàâàì è ñâîáîäàì ÷åëîâåêà, ïðåäñòàâëÿëñÿ áû äëÿ ïðèíÿòèÿ â ñîîòâåòñòâóþùèé
ãîñóäàðñòâåííûé îðãàí òîëüêî ïðè íàëè÷èè ïîäòâåðæäåíèÿ î ñîîòâåòñòâèè äàííîãî
ïðîåêòà ìåæäóíàðîäíîìó ïðàâó, è â ÷àñòíîñòè, Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ
÷åëîâåêà.

Îïðåäåëåííóþ ðîëü â êà÷åñòâå âàæíîãî ïðåâåíòèâíîãî ìåõàíèçìà ìîã áû
èãðàòü Óïîëíîìî÷åííûé Àçåðáàéäæàíñêîé Ðåñïóáëèêè ïðè Åâðîïåéñêîì ñóäå ïî
ïðàâàì ÷åëîâåêà; òàê, îí ìîã áû â ñîîòâåòñòâóþùåì ïîðÿäêå ïîäíèìàòü âîïðîñû
îá èçìåíåíèè èëè îòìåíå çàêîíîäàòåëüíûõ àêòîâ, ïðîòèâîðå÷àùèõ ìåæäóíàðîäíûì
îáÿçàòåëüñòâàì ñòðàíû â îáëàñòè ïðàâ ÷åëîâåêà. Ðàâíûì îáðàçîì, îí ìîã áû
íàïðàâëÿòü ðåêîìåíäàöèè ñóäåáíûì îðãàíàì ñòðàíû î òîì, ÷òîáû íå ïðèìåíÿòü
çàêîíîäàòåëüíûå ïîëîæåíèÿ, ïðèçíàííûå ïðîòèâîðå÷àùèìè Åâðîïåéñêîé
êîíâåíöèè î ïðàâàõ ÷åëîâåêà èëè æå èíòåðïðåòèðîâàòü òî èëè èíîå ïðàâî ÷åëîâåêà
â ñîîòâåòñòâèè ñ ïðåöåäåíòíûì ïðàâîì Ñòðàñáóðãñêîãî Ñóäà.
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RESTRICTIONS OF HUMAN RIGHTS IN THE REPUBLIC OF
AZERBAIJAN IN ACCORDANCE WITH EUROPEAN LAW

Unlike some new constitutions, the Basic Law of Azerbaijan does not contain a
general provision providing for the goals and grounds for restricting human rights. At
the same time, the following addition should be mentioned, introduced in Part II of
Art. 71 of the Constitution of our country in March 2009: “The rights and freedoms
of each are limited by the grounds established by this Constitution and laws, as well
as the rights and freedoms of others”.

We consider it fundamentally important to note that the grounds for limiting
fundamental human rights and freedoms should be exclusively enshrined in the
Constitution, and the list of these grounds cannot be wider than the list established
in international human rights instruments. In this regard, it appears that the above
constitutional provision cannot be interpreted in such a way as to endow the legislator
with unlimited competence to impose restrictions on rights and freedoms guaranteed
by the Constitution.

In addition, in the context under consideration, the article is of fundamental
importance. 155 of the Constitution; it establishes that “proposals cannot be submitted
to a referendum ... on the abolition of human and civil rights and freedoms provided
for in Chapter III of this Constitution or on restricting them to a higher degree than
provided for by international treaties to which the Republic of Azerbaijan is a party”.
Thus, the establishment of restrictions in the constitutional provisions enshrining the
fundamental rights and freedoms of a person is permissible only if these restrictions
are provided for in international law. This means that in order to prevent the
expansion of these restrictions and prevent possible abuses, the Constitution of
Azerbaijan provides for a very important “defense mechanism”.

With all this, I would like to emphasize that in the text of the Constitution of
the Azerbaijan Republic the restrictions associated with the fundamental rights and
freedoms of a person are not reflected in the form in which they are enshrined in the
relevant international treaties. From the above examples, it is clearly seen that in the
Constitution in some cases only the possibility of limiting an individual’s law by a
law is indicated, a number of articles refer only to one reason for restricting the
respective right, and in some cases no restrictions are provided ( or the possibility of
limitation) in relation to human rights, the admissibility of limiting them on certain
grounds is unequivocally established in international law (for example, freedom of the
media (ch. II, art. 50 Constitution), freedom of creativity (Art. 51 of the Constitution),
etc.

One of the basic principles of restricting human rights is the principle of
lawfulness, i.e. the provision that a restriction not provided for by the law cannot be
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applied and such a restriction in itself is an unlawful interference with the exercise
of the relevant right of the individual. It is noteworthy that this provision in the
Republic of Azerbaijan has been elevated to the rank of constitutional principle.
Some laws of the Republic of Azerbaijan have been amended to accurately reproduce
the relevant restrictive provisions of the European Convention on Human Rights.
Such amendments are of fundamental importance both for legislative and law-
enforcement practice in our country. Undoubtedly, they serve to introduce into our
legal system the provisions of the European Convention, as well as the case law of the
European Court of Human Rights.

It can be noted that the current constitutional legislation of the Republic of
Azerbaijan creates an adequate legal basis for ensuring fundamental human rights and
freedoms in the country in accordance with the international treaties ratified by it
and preventing restrictions on these rights and freedoms to a greater extent than
provided for in these agreements.

Keywords: restrictions, human rights, law, European Convention, constitution,
European Court, judgment, rules, Cabinet of Ministers.
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